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Old-Age, Survivors, and Disability Insurance 
Social Security Administration 

Postal Service 

Postal Service 

Reporting and Recordkeeping Requirements 
Food and Nutrition Service 
Savings and Loan Associations 
Federal Home Loan Bank Board 
South Africa 
State Department 
Superfund 

Environmental Protection Agency 
Transportation 

Animal and Plant ffcalth Inspection Service 
Veterans 

Vetefans Administration 
Water Pollution Control 
Fjivironmental Protection Agency 


There are mi retlrictions on the rrpublication of material 
appearing in the Federal Reginter. 

Questiuns and requests for specific information may be directed 
lo the telephone numliers listed under INFORMATION AND 
ASSISTANCE In the READFR AIDS section of this issue. 

How To Cite This PubUcation: Use Ihe volume number and the 
page number. Example: 50 FR 12345. 


THE FEDERAL REGISTER; WHAT IT IS AND HOW TO USE IT 


I-OR: Any person who uses the Federal Register and 

Code of Federal Regulations. 

WHO: The Office of the Federal Register. 

WHAT: Free public brietings (approximately 2 l/2 hours) 

lo present: 

1. The regulatory process, with a focus on the 
Federal Register system and the public's role 
in Ihe development of regulations. 

2. The relationship between the Federal Register 
and Code of Federal Regulations. 

3. The important elements of typical Federal 
Register documents. 

4. An Introduction lo the finding aids of the 
FR/CFR 8>^lem. 

WHY: To provide the public with access lo informatton 

necessary lo research Federal agency regulations 
which directly affect them. There will be no 
discussion of specific agency regulations. 

NOTE: There will be a sign language interpreter for hearing impaired persons at this brieFing. 

_I 


WASHINGTON, DC 

WHEN: January 17: at 9 am. 

WHERE: Office of the Federal Register 

First Floor Conference Room. 

1100 L Street NW.. Washington. DC 

RESERVATIONS: Howard Landon 202-523-5227 (Voice) 
Melanie Wilhams 202-523-5229 (TDD) 


FUTL^RE WORKSHOPS: Additional workshops arc scheduled 
bimonthly In Washington and on an 
^ annual basis in Federal rcgionol 

cities. Dates and locations will he 
announced later. 
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This section of me FEDERAL REGISTER 
contains regulatocy documents having 
general appheaNity and legal effect most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
puhfished uTKler 50 titles pursuant to 44 
US.a 1510. 

The Code of Federal Regulations la sold 
by the Superintendent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 

la ir'^^Ar 

Inr 


DEPARTMENT OF AGRICULTURE 

Food and Nutrition Service 

7 CFR Parts 210, 215, 225, 226, 235 and 
245 

Information Collection/ 

Recordkeeping; 0MB Assigned 
Control Numbers 

AGCHCV: Food and Nutrition Service, 
USDA. 

ACTtON: Final rule. 

summary: This document makes minor 
technical amendments to (he Child 
Nutrition Program regulations by 
removing existing Office of Management 
and Budget (OMB) control number 
paragraphs and adding a new section at 
the end of each part to display in chart 
form all OMB control numbers assigned 
to the sections where collection/ 
r^rordkeepng requirements are 
descibed. In accordance with the 
Fdperwork Reduction Act of 1980 and 
the OMB regulations regarding 
controlling paperwork burdens on the 
public, any reflation which requires 
the collection/reporting of information 
must be approved by OMB and a valid 
ON^ control number must be displayed. 
This document places all OMB control 
numbers in a single section at the end of 
each part rather than scattered 
throughout. The affected programs are 
the National School Lunch Program (Part 
210). Special Milk Program (Part 215). 
Summer Food Service Program (Part 

225) , Child Care Food Program (Part 

226) . State Administrative Expense 
Funds (Part 235) and Determining 
Eligibility for Free and Reduced Wee 
Meals and Free Milk in Schools (Part 
245). 

cnvi OATl; December 31,1985. 

^OR FURTHER INFORMATION CONTACT: 

Mr. Lou Pasture. Chief. Policy and 
Program Development Branch. Child 


Nutrition Division. Food and Nutrition 
Service. USDA, Alexandria. Virginia 
22302 or call (703) 750-3620. 

SUPPLEMENTARY INFORMATION: In 
accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501- 
3520), and OMB regulation 5 CFR Part 
1320, Controlling Paperwork Burdens on 
the Public, OMB must approve all 
regulations which require the collection 
or reporting of information by 
individuals, businesses and other 
private institutions, and State and local 
governments. Currently. OMB control 
numbers assigned to such requirements 
are recorded at the end of the relevant 
regulatory section. Additionally, 
regulations implemented prior to 5 CFR 
Part 1320. although approved by OMB. 
do not have OMB control numbers 
displayed. The purpose of (his document 
is to display and consolidate all OMB 
control numbers in chart form at the end 
of each part. 

This document relates to internal 
agency management and, therefore, 
notice and comment are unnecessary 
and good cause exists for making this 
rule effective upon publication. 

Further, since this rule relates to 
interna! agency management, it is 
exempt from the provisions of B.O. 

12291. Also, this action is not a rule as 
defined by the Regulatory Flexibility Act 
(5 U.S.C. 601-612). and thus is exempt 
from the provisions of that Act 

These programs. National School 
Lunch Program. Special Milk Program. 
Child Care Food Program, Summer Food 
Service Program and State 
Administrative Expense Funds are listed 
in the Catalog of Federal Domestic 
Assistance under 10.555.10.556,10.558, 
10.559, and laSOO. The programs are 
subject to the provisions of Executive 
Order 12372 which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR Part 
3015. Subpart V. 48 FR 29112, |un€ 24. 
1983.) 

list of Subiects 
7 CFR Pari 210 

Food assistance programs. National 
School Lunch Program. Commodity 
School Program, Grant programs— 
Social programs. Nutritiofi. Children, 
Reporting and recordkeeping 
requirements. Surplus agricultural 
commodities. 


7CFRPqH215 

Food assistance programs. Special 
Milk Program, Grant programs—Social 
programs. Nutrition. Children, Milk, 
Reporting and recordkeeping 
requirements. 

7CFRPQrt22S 

Food assistance programs. Grant 
programs—Health, infants. Children. 
Reporting and recordkeeping 
requirements. Surplus agricultural 
commodities. 

7CFRPart226 

Day Care. Food assistance programa. 
Grant programs—Health, Infants. 
Children. Surplus agricultural 
commodities. 

7CFRPart235 

m 

Food assistance programs. National 
School Lunch Program, School Breakfast 
Program. Special Milk Program. Child 
Care Food Program, Food Distribution 
Program. Grants administration. 
Intergovernmental relations. Reporting 
and recordkeeping requirements. 
Administrative practice and procedure. 

7CFRPart245 

Food assistance programs. National 
School Lunch Program. School Breakfast 
Program. Special Milk Program, Grant— 
Social programs, and Reporting and 
recordkeeping requirements. 

Accordingly, Parts 210. 215. 225, 226. 
235 and 245 are amended as follows: 

PART 210—NATIONAL SCHOOL 
LUNCH PROGRAM 

1. The authority citation for Part 210 
continues to read as follows: 

Authority: Secs. 2-12.60 Stat. 230. as 
aoMnded; sec. 10.80 Stat. 889. as amended; 64 
SUI. 270: 42 U.S.a 1751-176a 1779. unlcas 
otherwise noted. 

2. In Part 210, remove all OMB control 
number paragraphs throughout and add 
a new { 210.22 to read as follows: 

{ 210.22 Informatlon collection/ 
recordkeeping—OMB assigned control 
numbers. 


7 era MCiWk rvetfKfTMt ar« 0M8 

d —CfS xo Control 

NunMMT 


- OOS4-S397 

.... 0544-0006 

05a4.034l 
0564-0002 
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7 Cn\ wclon tf 0MB 

dMcnboO COTMiQI 


2^0•i^ OM4-0006 

210 «(t) 0564-0006 

2106(0) 0564.0075 

?10S(«) (t) («) _ 0564-0001 

0564 0026 
0564^X129 

21064 05644)006 

210 10(0 . 05644)006 

2*011 05644)006 

210t3U)-l6l) . 05644)006 

05644)^ 

2IOt3(c) 05644)006 

210 14 06 05644)006 

21014(0) 05644)002 

05644)341 

21015 ^ - 0564-0006 

21016(«)-M) 06644)006 

21017(6) - 06644)006 

21019 05644)006 

210196 05644)006 

21020(6). (tf-IA. (0-2). . . 06644)006 


PART 21S—SPECIAL MILK PROGRAM 
FOR CHILDREN 

1. The aulhorily citation for Pari 215 
continues to read as follows: 

Authority; Secs. 3.10: 80 Sl6t. 88S. 889. as 
amended (42 IJ.S.C 1772, 1779), unless 
otherwise noted. 

2. In part 215, remove alt 0MB control 
number paragraphs throughout and odd 
a new sin5.17 to read as follows: 

} 215.17 Information collection/ 
recofdkeeping--OMD assigned control 
numbers. 


Currtrtt 

7 era ft6ci»04 DMiwr* mjk M VPmrm OMB 

04fcnb6d Conet)( 

Numew 


21S3(d) - 05644)327 

21S516) 05644)005 

05644)002 

2I5A(0- 0564 0341 

215 7 (6). 10- _ 0564 0005 

2*57 66(2). - 0564-0026 

215 7(6) - - - 05644)329 

0564.0005 

215 10 (6). fbl. id) 06644)006 

0564 0264 

21511 (b). IcKI). (•»-- 05844)005 

2l5n(r>i?).. 05644)002 

05644)341 

215 12 <6). (If). (•). (4) 06644)005 

21513(6) 05644)005 

215 136(4)-^6) 0664-0026 

215 14 - ___ 05644)005 

2*5146U>-(0 _ - -- 06644)005 

21515 ..- _ . 0664 0005 


PART 225—SUMMER FOOD SERVICE 
PROGRAM 

1. The authority citation for Part 225 
continues to read as follows: 

Authonly: Secs. 803, 807. 809. 816 and 817. 
Pub. L 97-^. secs. 203 and 206. Pub. L 96- 
499. secs. S. 7.10. Pub. L 95-627.95 Stat. 3603 
(42 U.S,C. 17711; sec. 2. Pub. L 95-186. 91 Slat. 
1325 (42 U.S C. 1781); sec. 7. Pub. L 91-246. 84 
Stat 211 (42 U.S.C. ISSOa). unless otherwise 
noted. 


2. In Part 225. a new $ 225.24 is added 
to read as follows; 

S 22S.24 Information collection/ 
recordkeeping—OMB assigned control 
numbers. 


7 era Mcnon f60u^%¥nef»ts mw 

Curtwif 

0M8 

OMCnM 

Conwol 

NuntbM 

275 3(b) 

0554-0067 

775 5(b) 

0564-0057 

225 6(61 

0564.0057 

275 7<IU 

05644)057 

275 S(6) 

0564.0017 

275.B(b) 

0064-0057 

225 9(6). (kS,(T). (01 

0564-0057 

2759(6) --- 

0564-0023 

22510(6).^ 

0564*0280 

225 lOfb) 

0564-0057 

22511(0) 

05644)041 

22512(6) 

0564-0057 

225 14(61 

05644)057 

27515(4) - - 

0564-0057 

225 16 (6). (O, ft), 0)--- 

0564-0057 

225 ISICMS)---... 

05644)061 

275 17- 

05644)0^7 

725 18(0 

0564.0260 

22519(0 --- 

0564-0290 

275 7l(6)(b) --... 

05644)057 

225?1(bf(4)- 

06644)260 

22522(bH2)— 

05644)057 

PART 226—CHILD CARE FOOD 
PROGRAM 


1. The authority citation for Part 226 

continues to read as follows: 


Aulhofily: Secs. 803.810 and 6JO. Pub. L. 
97-35.95 Slat 521-535 (42 U.S.C 1758.17861: 
Sec- 2. Pub. L 96-627.92 Stat MOJ (42 U.S.C. 
1766): Sec. 10. Pub L 60-642.00 SUil. BHO (42 

U.S.C. 1779). unless otherwise notecL 


Z In part 220. a new §226.27 is added 

to read as follows: 


§226.27 Informabon collection/ 


racordkeeping—OMB assigned control 

numbers. 


7 CfH MrSon «4>c«6 r6qu4#«t>6nM 6rt 

Oifpws 

OMB 

OP6crO#<) 

Comroi 

Higftsm 

226 3-726 4 

0564 0055 

22S6'27610 

05644)059 

276 14-72St6 

05644)059 

77923-22624 _ ^ _ 

09844)056 


PART 235—STATE ADMINISTRATIVE 
EXPENSE FUNDS 

1. The authority citation for Part 235 
continues to read as follows: 

Authority; Secs- 7 and la Pub. L 89-&S2.80 
Stat 888. 889 (42 U.S C. 1778. 1779). unless 
otherw ise noted. 

2. In part 235. a new S235.12 is added 
to read as follows: 


§ 235.12 Information collection/ 
recordkeeping—OM8 assigned control 
numbers. 


Cu^nj 

7 CFO Melon /0qur«r«6nt6 6^ OM0 

0«%£»<*rc Cortlrot 

NumtM* 

?353(t) - - 05644)327 

7354(6) (6) 0554-Q9IS 

7357(6) ^ ^ 05644)31» 

735 7(D) - 0664.0341 

Tasrjej. 06644aiN* 

735J tt) it) 0564-031* 

7359(0.(01 0Sd4-03lv 

735 1 i(bK7) 05644)00r> 

0504.0007 

06844)34' 

T^SliO’K^ivw O6(M-O3t0 

73511(1)_ 05844)31* 


PART 24S—DETERMINING 
ELIGIBILITY FOR FREE AND 
REDUCED PRICE MEALS AND FREE 
MILK IN SCH<50LS 

1- Tlic aulhorily citation for Part 245 
continues to read as follows: 

Authority: Secs. 3.4. and 10. 80 Stut. 885. 
888. 889. as amended (42 U S.C. 1772,1773. 
1779); secs. 2-12. 80 Stat. 230. us amended (43 
U.S C. 1751-80) unless otherwise noted. 

Z In part 245. remove all OMD control 
number paragraphs throughout und add 
a new §245.14 to read as follow.s: 

§245.14 Uiformation colitction/ 
recordkeeping—0M8 assigned control 
numbers. 


7 CTR wNro r^q* ««<Tv«ntA tr* 

dUtcnbMf 

OM8 

Cortioi 

245 3 (Al (b1 

096447 

245 4 _ 

0664-007* 

749 5(A). (b) 

0564.01';■ 

745 6 (A), (b) (C). (A) 

06644)0:> 

245/(A).- . _ 

06644*f, 

2499 (A) (b) (C)- 

0564-OC - 

245 lO i«J (6). 4«) 

(I5644)07<f 

74511 (1) iA-1). IbL (Cl. «8.in 

oses-oev.' 

746 nUMt) 

(I564.0r,s 


Uulcd: December 28.1085 
jobii H. Stokes, 

Acting Admiriftmtitr. 

(FK Doc 85-.m‘52 Filed 12-30-85. 8:45 «m| 

BilUMO COOC 34t0<30-M 


Animal and Plant Health Inspection 
Service 

7 CFR Pert 371 

(Dockat No. 85-408] 

Organization, Functions, and 
Delegations of Authority 

AOENCV: Animal and PUtnl Health 
Inspection Ser>’ice. Agriculture. 
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action: Final rule. 

SUMMARY: This document revises the 
statement of organization, functions, 
and delegations of authority of the 
Animal and Plant Health Inspection 
Service, by making a minor change in 
the regional structure of Veterinary 
Services (VS). The regional office 
located at Forth Worth. Texas, 
previously known as the South Central 
Regional Office ia renamed the Central 
Regional Office. 

EFFECTIVE DATE: December 31.1985. 

FOR FURTHER IRFORMAHON CONTACT: 
|ohn C. Frey. Classification, 

F.mployment. and Executive Resources 
Program. Human Resources Division. 
G505 Belcrest Road. Room 221 Federal 
Building. Hyattsville. MD. 20782. (301) 
43eMi4oe. 

SUPPLEMENTARY INFORMATION: As a 
result of a comprehensive comparative 
study of current and anticipated staffing 
patterns and workload analyses levels 
for its regional alignments. VS has 
determined as part of its continuing 
efforts to improve the efficiency, 
economy, and efTecliveness of its 
operations, coupled with the 
abolishment of its Western Regional 
Office at Reno, Nevada, and the 
assumption of certain North Centra) 
Regional and South Central Regional 
rr.^sponsibilitics by a newly formed 
Western Region, that the Regional 
Office located in Forth Worth. Texas. 
k.nowii as the south Central Region 
should be renamed the Central Region, 
such identity being commensurate with 
Federally mandated standard regional 
office locations and the general 
geographical area served by this 
particular regional lieadquarters. 

This rule relates to internal 
oianagement and. therefore, pursuant to 
5 use 553, notice of proposed 
rulemaking and opportunity to comment 
thorcon are not required and this rule 
may be made effective less than 30 days 
after publication in the Federal Register. 
Furth^, since this rule relates to internal 
Agency management, it is exempt from 
the provisions of EO. 12291. Finally, this 
subject is not a rule as defined by Pub. 

L 95-354, the Regulatory Flexibility Act. 
and thus is exempt from the provisions 
of that Act. 

List of Subjects in 7 CFR Par! 371 

Authority delegations (government 
agencies). Organization and functions 
IgQveminent agencies). 


PART 371—ORGANIZATION. 
FUNCTIONS, AND DELEGATIONS OF 
AUTHORITY 

Accordingly. 7 CFR Part 371 is 
amended as follows: 

1. The authority citation for Part 371 
continues to read as follows: 

Authority: 5 U.S.C 301. 

2. Section 371.1 is amended by 
revising paragraph (c)[2] to read as 
follows: 

S 371.1 General statement. 

m •• 9 • 

(C) • • • 

(2) Veterinary Services. 

Loboralories 

Nationil Veterinary Services Laboratories, 
P.O. Box S44. Ames. IA. 50010. 

Regions 

Western: 317 Inverness Way South. 

Englewood. CO. 80112. 

Northern: Building 12. GSA Depot. Scotia. 
NY. 12302, 

Southesatem: 700 TWiggs St. Room 820. P.O. 

Box 560, Tampa. FU 33G01. 

Central: 221 West Lancaster Avenue. Suite 
310. Forth Worth, TX. 78102, 

• • • • • 

Issued at W'ashlngton. DC tbit IBih date of 
Dccembur 19e& 

Bert W. Hawkins, 

Administrator, Animal and Piont Health 
Inspection Service, 

|FR Doc. 66-30816 Filed 12-30-66; 8:46 am| 

SaxIMQ coot J410-S4-M 


Agricultural Stabilization and 
Conservation Service 

7 CFR Pari 798 

(AnvtL 1J 

AvaiiabITtty of Information to the Public 

AGENCY: Agricultural StabillMtioci and 
Conservation Service. USOA. 
action: Final rule. 

summary: This rule changes the name 
and address of the Washington office of 
the Agricultural Stabilization and 
Conservation Service at which the 
public may request access to certain 
material under the Freedom of 
Information Act for inspection and 
copying. This amendment is necessary 
due to agency reorganization. 

EFFECTIVE OATT December 31,1985. 

ADDRESS: Information Division, ASCS, 
USDA, Room 3608 South Building, P.O. 
Box 2415, Washington, DC 20013. 

FOR FURTHER INFORMATION CONTACT 
)lm lamison. (ASCS) (202) 447-5675. 


SUFRLCMENTARY INFORMATION: iTie 
name and address of the Washington 
office of the Agricultural Stabilization 
and Conservation Service at which the 
public may request access to certain 
materials under the Freedom of 
information Act for inspection and 
copying is being changed due to agency 
reorganization. 

Since the amendment includes 
changes in matters relaTing to agency 
organization, management or personnel, 
the provisions of 5 U.S.C. 553 concerning 
notice of proposed rulemaking, public 
procedure and 30 day effective date, and 
the provisions of Executive Order 12291 
do not apply. 

List of Subjects hi 7 CFR Part 7S0 

Freedom of Information. 

Accordingly, 7 CFR Part 798 is 
amended as follows: 

1. The authority citation for Part 798 
continues to read as follows; 

Aathorify: 5 U.S-C 301. 552; 7 CFR 1.1-M8 

2. Section 798J^ is revised to read as 
follows: 

S 798,2 PubHc Inspection and copying. 

5 U.S.C. 552(a)(2) requires that certain 
materials be made available for public 
inspection and copying. Members of the 
public may request access to such 
materials maintained by ASCS and/or 
CCC at the Office of the Director, 
Information Division, Agricultural 
Stabilization and Conservation Service, 
Room 3608 South Building. P.O. Box 
2415, Washington, DC 20013, between 
the hours of 8:15 and 4:45 p.m., Monday 
through Friday. 

• • « • • 

Signed at Washington. DC on December 
23.1985. 

Milton J. Hwts, 

Acting Administrator, Agricultural 
Stobiluation and ConMervaitan Servkm. 

(FR Doc, 85-30781 Filed 12-30-85; 845 sm| 
snjjiio cooc Mto-os-u 


Agricultural Marketing ServIcR 

7 CFR Part 907 

(Navel Orange Rtguialion 6191 

Navel Oranges Grown In Arizona and 
Designated Part of Callfomfa; 
Limitation of Handling 

AGENCY: Agricultural Marketing Service. 
USDA. 

action: Final rule, 

summary: Regulation 819 establishes 
the quantity of CaUfomia-Arizona nave) 
oranges that may be shipped to market 
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during the period December 27 through 
January Z Such action is needed to 
provide for the orderly marketing of 
fresh navel oranges for the period 
specified due to the marketing situation 
confronting the orange industry. 
date: Regulation 619 ($ 907.919) is 
effective for the period December 27, 
1065-)anuiiry 2,1988. 

FO« FURTHCR INFORSIATtON CONTACr. 
William |. Doyle. Chief. Fruit Branch. 
FAV. AMS, USDA, Washington. DC 
2025a telephone: 202-447-5975. 
SUPPtCMEHT ARY INFORMATION: This rule 
has been reviewed under Secretary’s 
Memorandum 1512-1 and Executive 
Order 12291 and has been designated a 
’’non-major” rule. The Administrator. 
Agricultural Marketing Ser\1ce. has 
certified that this action will not ha%*c a 
significant economic impact on a 
substantial number of small entities. 

This rule is issued under Order No. 
907. as amended (7 CFR Part 907), 
regulating the handling of nave! oranges 
grown in Arizona and designated part of 
California. The order is effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
G74). lliis action is based upon the 
recommendation and information 
submitted by the Navel Orange 
Administrative Committee and upon 
other available information. It is hereby 
found that this action will tend to 
effectuate the declared policy of the act. 

This action is consistent with the 
marketing policy for 1985-66 adopted by 
the Navel Orange Administrative 
Committee. The committee met publicly 
on December 23,1985, at Los Angeles. 
Californio, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
navel oranges deemed advisable to be 
handled during the specified week. The 
committee reports that the market for 
fresh navel oranges has become weak. 
The regulation is needed to continue 
providing stability in the market and 
promote orderly marketing. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage In public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553). because of insufficient 
time between the date when information 
became available upon which this 
regulation it based and the effective 
date necessary to effectuate the 
declared policy of the act. To effectuate 
the declared purposes of the act, it is 
necessary to make this regulatory 
provision effective as specified, and 
handlers have been apprised of such 
provision and the effective time. 


List of Subjects in 7 CFR Part 907 

Marketing agreements and orders. 
California, Arizona, Oranges (Navel). 

1. The authority citation for 7 CFR 
Part 907 continues to read: 


Z Section 907S19 Navel Orange 
Regulation 619 paragraph (a) through (e) 
is hereby added to read: 

}907.9t9 Navel Orange Requiation 619. 

The quantities of navel oranges grown 
in California and Arizona which may be 
handled during the period December 27, 
1985, through January 2,198a are 
established as follows: 

(a) District 1:700.000 cartons: 

(b) District 2: Unlimited cartons; 

(c) District 3: Unlimited cartons; 

(dj District 4: Unlimited cartons. 

Dated: December 24.1965. 

Joseph A. Cribbin, 

Director^ Fruit and Vegetable Division, 
Agricultural Sfarketing Service, 

IFR Doc. 85-30994 Piled 12-27-B5:12:39 pm) 
muMO cooe ^4lo-o^4l 


FEDERAL HOME LOAN BANK BOARD 
12 CFR Parts 545, 563,571, and 584 
(No. 85-1 tSS) 

Finance Subsidiaries of Federal 
Associations; Rnancings Through 
Subsidiaries of Insured Institutions 
and Appraised Equity Capital 

December a 1965. 

agency: Federal Home I*oan Dank 
Board. 

action: Final rule and request for 
further comment. 

SUMMARY: The Federal Home Loan 
Board ("Board”) is amending its 
regulaUons pertaining to the 
establishment and operation of finance 
subsidiaries by Federal associations. 
The amendments revise the current 
regulation to permit the use of third 
party intermediaries, to authorize the 
transfer of liabilities of a parent 
association to its finance subsidiary, to 
increase the maximum authorized 
amount of transfers per issuance by a 
finance subsidiary, and to delegate the 
Board’s authority to grant certain 
waivers to an association's Principal 
Supervisory Agent f’PSA”). The 
amendments also clarify the accounting 
treatment of certain transactions, 
particularly remittances of proceeds by 
a finance subsidiary to its parent 
association. Finally, the Board, as 
operating head of the Federal Savings 


and Loan Insurance Corporation 
f’FSUC” or ’’Corporation”), is lequiring 
all institutions whose accounts are 
Insured by the Corporation (’’insured 
institutions”) to Include Jn their 
computation of their net-worth 
requirements the net proceeds of certain 
securities issuances through subsidiaries 
except for an amount equal to the net 
proceeds from an issuance of securities: 
(1) Remitted in exchange for a liability 
issued by its parent institution or (2) 
collateralized by assets that are 
substantially duration matched to the 
issued securities and that will remain so 
matched throughout the life of the 
securities without active management. 
The Board also is requesting comment 
on types of preferred stock or other 
securities issuances in addition to 
collateralized mortgage obligations and 
pay-through bonds (hat effectively avokJ 
interest-rate risk to issuing subsidiaries 
and their parent institutions. 

DATES: Effective Date: December 31. 
1985. 

Comments on Additional Securities 
Issuances: March 3,1986. 

ADDRESS: Send comments to Director, 
Information Services Section, Office of 
the Secretariat. Federal Home I^an 
Bank Board. 1700 G Street, NW.. 
Washington. DC 20552. Comments will 
be available for public inspection at th( 
above address. 

FOR FURTHER INFORMATION CONTACT: 
John F. Connolly, Attorney, (202) 377- 
6455, Regulations and Legislation 
Division* Office of General Counsel; 
Robert J. Pomeranz, Policy Analyst, (20J) 
377-6209, or Donald Bisenius, Research 
Economist (202) 377-676a Office of 
Policy and Economic Research; or 
Edward Taubert. Associate Director. 
Policy Development Office of 
Examinations and Supervision (202) 
377-64B4. at the Federal Home Loan 
Bank Board. 1700 G Street. NW.. 
Washington. DC 205S2. Direct all 
questions on the application and 
computation of the duration matching 
requirement to the Office of Policy and 
Economic Research. 

SUPf>tEMENTARY INFORMATION: On )aly 
12,1984, the Board adopted the current 
finance subsidiary regulation (’’current 
regulation”), both to recognize the 
incidental authority of Federal 
associations to establish finance 
subsidiaries and to ensure that the 
establishment and operation of these 
subsidiaries is in keeping with this 
authority and with safe and sound 
practices. (Board Res. No. 84-369, 49 FR 
29357 (July 2a 1984)) (codified at 12 CFR 
545.82). The relationship between a 
Federal association and its finance 


Authority: Secs. 1-19.46 Slat 31. as 
amended: 7 U.S.C 601-674. 
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^subsidiary is based on the parent's 
ability to exercise, through the 
subsidiary', its own authority to issue 
debt and equity securities. Thus, the 
sole purpose of a Tinance subsidiary is 
to issue only those securities that the 
parent association is or could be 
authorized to issue, and to remit the 
proceeds of such an issuance (less 
reasonable costs) to its parent 
association. 

Ilie current regulation authorizes 
Federal associations to establish one or 
more finance subsidiaries (' finance 
subsidiary"), whose sole purpose is to 
issue securities that the parent 
.is^ociation is authorized to issue 
directly, and requires finance 
substdiuries to remit the proceeds of 
surJt issuances of securities to their 
parent associations. The current 
regulation does not relate to state- 
chartered insured institutions and their 
subsidiaries, although some state laws 
have aulliorized siidi institutions to 
create subsidiaries organizi^d and 
operating In compliance with the 
provisions of § 545.82. 

To create a finance subsidiary, the 
board of directors of a Federal 
dissociation must authorize its 
establishment pursuant to a written 
business plan to reduce intercSt-rute risk 
und to control credit risk. An 
association must own 100 percent of its 
finance subsidiary's common slock, but 
« finonce subsidiary may issue preferred 
slock to persons other than the 
Hssoclation. This preferred stock may 
have voting rights in designated 
• (cumstances. An association may 
capitalize its finance subsidiary without 
Board approval by transferring assets, 
which (1) do not have an aggregate book 
value exceeding, without prior written 
Board approval, 30 percent of the book 
value of the parent's total assets and (2) 
do not have an aggregate current market 
Value exceeding, without prior written 
Board approval, the lesser of the amount 
ni'cesaary* and customary to a particular 
type of issuance or 200 percent of the 
gross proceeds of the issuance. An 
ai^ociation may guarantee the unpaid 
principal balance of its finance 
subsidiary's obligations, except that the 
finance subsidiary's resources must be 
exhausted prior to recourse to the 
parent's guarantee. An off shore finance 
subsidiary established pursuant to the 
current regulation may make certain 
olherwise restricted investments. The 
current regulation prohibits a finance 
subsidiary from (1) dealing in accounts 
of its parent association. (2) stating that 
its securities are insured by the FSUC, 

^ (3) issuing securities accelerating 
upon its parent's insolvency or 


receivership. Finally, an association 
must notify and provide certain 
information to its PSA before the 
creation of a finance subsidiary or the 
transfer of additional assets to a finance 
subsidiary. Similarly, a finance 
subsidiary must notify and provide 
certain information to its parent 
association's PSA within 10 days after 
any issuance of securities by a finance 
subsidiary. Finally, the current 
regulation provides that a finance 
subsidiary of a Federal association shall 
not be consolidated with its parent 
association for purposes of calculating 
its parent's net*worth requirement under 
i 563.13. 

In adopting the current regulation, the 
Board intended to relieve an implied 
restriction and found that it was in the 
public interest for Federal associations 
to be permitted to lake immediate 
advantage of their authority to issue 
securities through finance subsidiaries. 
Therefore, the rule was made effective 
upon publication. However, the Board 
solicited comments on the provisions of 
the rule and on any other steps 
necessary to ensure that finance 
subsidiaries are established and 
operated in accordance with safe and 
sound practices. The comment letters 
received supported the regulation and 
suggested various modifications. In 
addition, the Board's staff received 
numerous inquiries and requests for 
opinions to clarify the meaning of 
certain provisions of the regulation. 

Proposed Amendments 

On April 30,1985, the Board proposed 
amendments responsive to these 
suggested modifications and requested 
clarifications (Board Res. No. 8^322.50 
FR 20422 (May 10,1985)) ('‘proposed 
regulation"), 'The propos^ regulation 
would amend numerous provisions of 
the current regulation, including 
provisions relating to the transfer of 
assets and the remittance of proceeds. 
Section 563.13-2 of the proposed 
regulation would require the net 
proceeds of certain financings through a 
subsidiary of a Federal association or 
state-chartered insured institution to be 
included in a parent insured institution's 
liabilities when computing Its net-worth 
requirement. The Board proposed these 
changes to clarify provisions of the 
current regulation, to respond to 
inauiries and comments from the thrift 
industry, and to prevent finance 
subsidiary actions and resulting 
consequences not intended by the 
Board. 

The proposed regulation would revise 
various provisions of S 545.82 controlling 
the creation and operation of finance 
subsidiaries by Federal associotions. 


The Board is aware that these revisions 
also affect finance subsidiaries of state- 
chartered institutions (Included in the 
definition of finance subsidiary in 
S 563.13-2(a)(4) of the final regulation) 
established pursuant to parity 
provisions under state law and in 
compliance with the provisions of 
S 545.82. The proposed regulation also 
would include exemptions for finance 
subsidiaries of Federal associations 
from the loan-to-one-borrower 
regulation (S 563.9-3) and holding 
company restrictions (S 584.6). 

One of the most significant provisions 
of the Board's proposed regulation is 
S 563.13-2, which relates to all 
Institutions whose accounts arc insured 
by the FSUC. and which would require 
that a parent institution when co.mputing 
its net-worth requirement must include 
in its total liabilities for purposes of 
i 563.13(g)(1) an amount equal to the net 
proceeds of any financing through a 
subsidiary as defined in § 563.13-2(a) of 
the proposed regulation unless one of 
the two following exceptions applies. 
The first exception would permit 
exclusion of a financing through a 
subsidiary to the extent that the 
proceeds of the securities issuance are 
remitted to its parent institution in 
exchange for a liability issued by the 
parent that is otherwise included in the 
parent's total liabilities pursuant to 
S 563.13(g)(1). The second exception 
would apply to the extent that the 
duration of securities issued is 
substantially the same, at the time of 
issuance, as the duration of the assets 
pledged to or funding the securities 
issued by the subsidiary. The Board 
intended this amendment to prevent 
institutions from transferring their 
interest-rate risk to their finance 
subsidiaries without the imposition of a 
higher net-worth requirement on the 
parent institution. The substantive 
comments received on this issue and a 
discussion of the Board's position on 
this mutter are set forth below. 

The Board's proposed amendments to 
S 545.82 would set forth the authorized 
type, amount, and treatment of transfers 
by a parent Federal association to its 
finance subsidiary. First, the proposal's 
preamble clarified that the equity 
accounting method applied in 
accordance with generally accepted 
accounting principles ("GAAF') does 
not require associations to recognize 
losses upon the transfer to a wholly- 
owned subsidiary of assets yielding 
below-markct interest rates, generally 
referred to as "underwater assets". 
Second, proposed paragraph (c)(l)(ii) 
would increase the maximum per- 
issuance transfer limitation so that the 
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market value of the collateral for an 
issuance could equal up to 250 percent 
of the issuance's gross proceeds, instead 
of the current 200 percent limit. The 
Board preliminarily determined that this 
higher limit is necessary for some 
recently developed types of 
transactions. Revised paragraphs (c)(1) 
(i) and (li) as proposed would authorize 
an association's PSA, instead of the 
Board, to give prior written approval for 
an association to exceed (1) the 
aggregate transfer limitation of 30 
percent of the book value of an 
association's assets or (2) the per- 
issuance transfer limitation restricting 
the market value of transferred 
collateral for a finance subsidiary's 
issuance to the amount necessary and 
customary for that type of issuance or 
250 percent of the gross proceeds of the 
issuance. Third, the Board's proposal 
also would amend paragraph (c)(1) to 
enable an association to transfer or 
make available liabilities issued by the 
association, such as certificates of 
deposit ("CDs") and subordinated debt, 
to their finance subsidiaries. The Board 
indicated in proposing this change that 
such transactions wodd not violate the 
prohibition of a subsidiary dealing in the 
deposits or savings accounts of its 
parent, even if the collapse of the 
subsidiary could cause the collateralized 
CDs to be transferred to the holders of 
the finance subsidiary's securities. The 
Board further stated that the same 
method of computing aggregate and per- 
issuance transfer limitations that 
applied to collateralized guarantees 
would apply to collateralized liabilities. 
Finally, the proposed regulation would 
also amend S 571.5(a) to clarify that the 
transactions between an insured 
institution and its finance subsidiary, in 
accordance with t 545.82 of this chapter, 
would not be considered to be transfers 
under § 571.5(a). 

The proposal also would revise the 
authorized extent of an association's 
guarantees of its finance subsidiary's 
securities issuances and the recourse of 
securities holders to those guarantees. 
Proposed paragraph (c)(3) would enable 
an association to guarantee accrued but 
unpaid interest and redemption 
premiums, as well as the unpaid 
principal balance, of its finance 
subsi^ary's obligations. Furthermore, 
because of (he impracticality and cost of 
identifying and exhausting all of a 
finance subsidiary's resources, as 
required by the current regulation, 
proposed paragraph (c)(3) would only 
require exhaustion of those resources 
collateralizing a finance subsidiary's 
securities issuance prior to recourse to 
its parent's guarantee. 


The proposal also would set forth 
authorized ways for a finance 
subsidiary of a Federal assocation to 
operate and to remit proceeds to its 
parent association. First, proposed 
paragraph (d)(1) would expressly 
recognize the right of a finance 
subsidiary to issue its securities through 
a third-party intermediary, a provision 
designed to aid small associations 
unable to gain favorable market access 
directly. Additionally, proposed 
parargaph (e) sets out a number of 
authorized ways for a finance 
subsidiary to remit proceeds to its 
parent association and addresses the 
accounting impact of each manner of 
remittance. The numerous comments 
received on these issues are discussed 
below. Finally, proposed paragraph (e) 
also would authorize expressly finance 
subsidiaries to retain as part of the 
reasonable cost of issuing securities any 
necessary reserves. The proposal would 
also authorize "multi-tiered" finance 
subsidiaries. However, the proposal 
would eliminate, as discussed below, 
paragraph (c)(4) of the current 
regulation, which permits certain 
otherwise prohibited investments of off* 
shore finance subsidiaries. The Board 
preliminarily determined that such 
investment is unnecessary and could 
permit certain unsound practices. 

The proposal's preamble also 
specified the regulatory treatment of a 
Bnance subsidiary within a total 
corporate setting. Since the finance 
subsidiary is a separate corporation, 
any assets transferred to it by its parent 
would not be authorized to be included 
with the parent association's assets for 
purposes of determining whether an 
association is a "qualified institution" 
for purposes of section 5(r) of the Home 
Owners* Loan Act (12 U.S.C. 1464(r)) 
pertaining to interstate branching by 
Federal associations, or section 408(n) of 
the National Housing Act (121 U.S.C. 
1730a(n)l and 12 CFR 584.2-2, 
concerning activities of unitary savings 
and loan holding companies. On another 
matter, paragaraph (0(1) would provide 
that a finance subsidiary is not an 
affiliate of its parent association for 
purposes of the Savings and Loan 
Holding Company Act provisions on 
transactions betwc^en affilates (121 
U.S.C 1730e(d)). Nevertheless, proposed 
paragraphs (0(2) and (0(3) would 
prohibit speciRc activities between a 
finance subsidiary and its parent or its 
parent's affiliates, If the parent is a 
holding-company subsidiary. The Board 
preliminarily determined that such 
activities could be harmful to an 
institution and the FSLIC and evasive of 


its regulations controlling transactions 
within a holding-company context. 

Finally, the Board's proposal would 
revise the requirement for an insured 
institution to notify its PSA at 
designated times and increases the 
PSA's control over the creation of 
certain finance subsidiaries. The 
proposed regulations would require the 
board of directors, or an executive 
committee of the board of directors, of 
an insured Institution failing to meet its 
net-worth requirement pursuant to 
S 563.13 or operating under a 
supervisory agreement, to obtain PSA 
approval to establish a finance 
subsidiary. This requirement reflected 
the Board's concern relating to a failing 
institution transferring a significant 
portion of its most marketable assets to 
a finance subsidiary to collateralize the 
issuance of preferred stock or debt 
obligations. 

The Board indicated its expectation 
that PSAs would approve the 
establishment of a finance subsidiary 
unless the PSA found that the 
establishment and operation of a 
finance subsidiary was likely to 
adversely affect the finance condition or 
safe and sound operation of the parent 
association. In onder to ensure timely 
review, the proposal would require the 
PSA.withln 10 days of receiving the 
information required by paragraph 
(g](l). to notify an applicant that its 
application was complete or that 
additional information was required. 
The proposal would deem an 
application approved unless the PSA 
ruled upon it within 30 days of the date 
of written notice that all required 
information has been filed, and would 
authorize appeals of any adverse 
determination to the Board. 

Comment Overview 

The Board received 36 comment 
letters on its proposed regulation: 11 
from Federal associations, 7 from state- 
chartered insured institutions, 6 from 
law firms, 2 from economic consulting 
firms, 3 from trade or professional 
associations, 5 from brokerage firms or 
investment banks. 1 from a professor of 
finance, and 1 miscellaneous comment 
The Board also received a comment 
from the Federal Home Loan Mortgage 
Corporation. These comments 
addressed a variety of issues, raised a 
number of substantive objections, and 
suggested alternative methods for the 
Board to achieve its goals. These 
comments and the resolution of the 
issues presented as well as any changes 
from the proposed regulation, are 
discussed below. 
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The commenters unanimously 
supported the Board's decision to 
authorize the creation of finance 
subsidiaries by Federal associations. 
They expressed the view that the 
issuance of securities through finance 
subsidiaries and collateralizing such 
securities issuances with assets 
transferred from parent associations 
will enhance market access by 
associations. Furthermore, they 
indicated confidence that the separate 
corporate structure of finance 
subsidiaries and the collateralization of 
most finance-subsidiary issuances give 
adequate protection to holders of 
Hnance subsidiaries' securities. They 
stated their belief that these factors will 
cause those issuances to be rated highly 
by the national rating*agcncies. thereby 
reducing the interest-rates carried by 
such issuances and providing a low-cost 
source of capital for associations: such 
low-cost financing should help to 
e nhance the Hnancial viability of 
dissociations. 

Most commenters appreciated the 
need for the Board to control potential 
harm to insured institutions and to the 
FSUC by ossuring that the securities 
issuances by subsidiaries of insured 
institutions would not Increase an 
institution's interest-rate risk. Most 
commenters supported the view that the 
issuances of a subsidiary should not be 
allowed to increase its parent 
institution's overall interest-rate risk 
exposure. Most commenters also 
concurred with the Board's requirement 
in the current regulation that 
associations create and use finance 
subsidiaries in accordance with a formal 
business plan to reduce interest-rate 
risk. These commenters also generally 
urged extensive updating and strenuous 
enforcement of the busincsa-plan 
process. In addition, a considerable 
number of commenters supported the 
Board's goal of using some method to 
identify when securities issuances 
through subsidiaries would increase the 
interest-rate risk of an institution and 
understood the need for the Board to 
take measures to control such risk. 

I towever, commenters voiced 
considerable concern over certain 
provisions of the proposed regulation, 
with the largest number of comments 
either objecting to the structure and 
effect of the Board's proposed 
requirement for duration matching of a 
finance subsidiary's securities issuances 
iind (he assets collateralizing such 
ir>suancet (''collateralizing assets"), or 
requesting clarification of or objecting to 
the proposed accounting treatment of 
transactions between parent 
assodations and their finance 


subsidiaries. Some commenters objected 
to the differing treatment of varying 
methods of remitting proceeds to parent 
associations. Other commenters simply 
requested the Board to clarify the way 
that various transactions should be 
computed under the proposed transfer 
limitations. Some commenters took 
strenuous exception to the Board's 
proposed provision regarding duration 
matching, particularly as it relates to 
state-chartered insured institutions. 

After consideration of the comments 
and other available information, the 
Board has determined to adopt the 
regulatory changes substantially as 
proposed, as discussed below. 

Accounting Treatment 

Four commenters argued that, 
contrary to statements made in the 
proposed regulation's preamble, an 
association's level of transfers to its 
finance subsidiary is identical whether 
proceeds are remitted by the 
subsidiary's redeeming its common 
stock or purchasing assets from its 
parent. Tliey obfected to the proposed 
provision which would have allowed 
reduction of the parent's investment in 
its subsidiary only by the finance 
subsidiary's redemption of its capital 
stock held by its parent. These 
commenters also argued that a netting 
concept should be introduced to permit 
reducing the amount of assets 
transferred by a parent association by 
remittances from a finance subsidiary to 
its parent by means of the redemption of 
common stock, payment of dividends, 
return of capital on capital 
contributions, or the purchase of assets. 

The Board agrees with these 
commenters that all of the enumerated 
forma of remittance should be treated 
consistently. The Board has determined, 
as set forth in the current regulation, 
that no method of remittance shall 
reduce the level of an association's 
outstanding aggregate or per-issuance 
transfers of assets to its finance 
subsidiary. Although all of the forms of 
remittance specified in the proposed and* 
fma! regulations are authorized 
transactions, the Board has decided not 
to authorize netting for any form of 
remittance. As stated in the preamble to 
the current regulation: 

The limit would be calculated at of the 
date of a proposed transfer, so that the 
current book value of any previous transfers 
(the book value less any decrease resulting 
from, for example, receipt of payments of 
principal, rather than the book value at the 
time the previous transfer was made) would 
be added to the current book value of the 
proposed transfer and divided by the current 
book value of the association's assets. (49 FR 
29350. |uly 20.1964) 


Consequently, if an association 
viewed on an unconsolidated basis has 
transferred 30 percent of its assets to its 
finance subsidiary, the current book 
value of the finance subsidiary's assets 
would have to decrease as a percentage 
of the current book value of its parent's 
assets on an unconsolidated basis 
before the finance subsidiary could 
increase its assets. For example, more 
assets could be transferred to the 
finance subsidiary if the current book 
value of the finance subsidiary's assets 
decreased due to the receipt of 
payments of principal or the repayment 
of any mortgage assets by the 
mortgagor. 

Reducing an association's level of 
outstanding transfers due to the 
remittance of proceeds would after 
several cycles allow the transfer of most 
of an association's assets to its 
subsidiary. Such a level of transfers 
could limit the association's other 
activities, including the extension of 
housing credit, and make (he finance 
subsidiary the preliminary operating 
entity. The Board recognizes that the 
preamble to the proposed regulation did 
indicate that the redemption of common 
stock would reduce a parent 
association's investment in its finance 
subsidiary for purposes of the 30 percent 
aggregate investment limitation. 
Nevertheless, the Board is concerned 
that netting could allow excessive 
transfers to finance subsidiaries and 
that such action could endanger the 
safely and soundness of associations. 

The Board is aware that some . 
associations, as a result of deducting the 
amount of certain remittances by 
finance subsidiaries of proceeds of 
securities issuances from the amount of 
assets transferred to a fmance 
subsidiary, may have exceeded the 
transfer limitations as finally Interpreted 
in this regulation (December 31,1985). 
Such associations shall not be 
authorized to make further transfers 
(unless required for collateral 
maintenance purposes) until such 
associations are in compliance with this 
final interpretation of the transfer 
limitations. 

Five commenters requested that the 
Board set out the method for calculating 
the 30 percent aggregate transfer 
limitations after the transfer, sale, or 
exchange of the assets initially 
transferred from a parent association. 

As described above: an institution must 
compare the current book value of a 
finance subsidiary's assets with the 
current book value of its parent's assets. 
This method must always be used to 
identify the level of assets transferred to 
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II finance subsidiary regardless of the 
passage of time or any other factor. 

One commimter stressed that the 
Board should clarify that assets will not 
be counted twice under the transfer 
limitations when (1) assets constituting 
pari of the finance subsidiary's initial 
capitalization are used later to 
collateralize a securities issuance or (2) 
assets are transferred and proceeds 
remittcrd between a parent association 
and a second-tier finance subsidiary, 
llic Board affirms Ihirse interpretations; 
the regulation never intended that 
aHsociations would be required to count 
such assets twice. 

One commenter opined that the 30 
pen:enl and 250 percent transfer 
limitations should not be imposed on the 
transfer uf a parent association's 
liabilities, excirpt when collateralized. 
Tills commenter also requested that if 
the Board decides to count the transfer 
of such liabilities, it should state that 
this is a new requirement and should 
include o grandfather provision for 
transfers which occurred before the date 
Ilf adoption of the final regulation. The 
Board finds no basis for such treatment. 
As the Board indicated in the preamble 
to the proposed regulation, the Board's 
n?fen?nce in the current regulation to the 
transfer of assets "was intended to 
di'^scrilie the financial resources from the 
point of view of the finance subsidiary. 
Le. assets carried on the books of the 
finance subsidiary.** (50 FR 20423. May 
18,1985). The Board therefore has 
determined that inclusion of a 
grandfather provision for such 
transactions is neither necessary nor 
appropriate. 

The Board docs wish, however, to 
emphasize that the ntgulation excludes 
an amount of securities issued through a 
subsidiary from its parent's computation 
of its net-worth requirement if the 
proceeds of the issuance are remitted in 
exchange for a liability issued by the 
parent institution Chat is otherwise 
included in the parent Institution's total 
liabilities pursuant to S 563.13[g)(l]. Hiis 
prevents double-counting in the parent's 
compulation of its net-worth 
requirements of liabilities of the parent 
transferred to its finance subsidiary. 

Finally, a commenter requested that 
the Boa^ clarify that a parent 
association's agreement to indemnify 
underwriters against a finance 
subsidiary's failure to perform its 
obligations to them pursuant to an 
underwriting agreement does not 
constitute a guarantee under 
S 545.8Z(aH2|. The Board does not 
consider such indemnification 
agreements to constitute guarantees, 
and they are not subject to the 
restrictions of { 545.a2(c). Similarly* the 


Board does not consider standard 
representations and warranties that are 
substantially the same as those made 
when an association sells mortgages to 
the Federal Home Loan Mortgage 
Corporation or Federal National 
Mortgage Corporation to be guarantees. 
The Board anticipates that investors 
may require associations to make such 
representations respecting mortgages 
transferred from an association as 
collateral for collateralized mortgage 
obligations ("CMO's"| or other 
securities issued by finance 
subsidiaries. Urdcss the association is 
trunsfening the mortgages with recourse 
or is guaranteeing payment of its finance 
subsidiary's obligations, the association 
simply is providing standard 
representations relating to the 
lawfulness and validity of mortgages 
transferred from its own portfolio that 
the association originated anti serviced. 

Duration Matching Requirement 

As indicated in the preamble to the 
proposed regulation, the Board it 
seriously concerned that under the 
current regulation an insured institution 
can* in effect transfer its interest-rate 
risk resulting from the mismatch of 
maturities of an institution's assets and 
liabilities to a subsidiary without the 
imposition of a net-worth requirement 
on the subsidiary's securities issuances. 
The effect of large levek of interest-rate 
risk on the thrift industry is well 
documented. Interest-rate risk was the 
primary cause of the merger or failure of 
over 1.100 savings institutions between 
|une 1980 ond September 1984* wilh over 
a third of these institutions either 
liquidated or merged under supervisory 
or FSUC mandate. 

The Board believes that Interest-rate 
risk stemming from the securities 
issuances of a subsidiary and the assets 
collateralizing such securities is.suances 
can harm signficantly a parent 
institution’s financial position. Absent 
an adequate net-worth cushion* the 
finance subsidiary can couse 
•considerable harm to an institution and 
the FSUC by draining aw^ay valuable 
resources from its parent institution, 
perhaps resulting in the institution's 
insolvency. 

The Board never intended to exclude 
the net proceeds of a finance 
subsidiary's securities issuances from 
calculation of its parent's i^t-worth 
requirement if the securities issuances, 
coupled wilh the assets collateralizing 
those issuances, continue to expose the 
parent to interest-rate risk. The Board 
originally anticipated that the 
obligations issued by finance 
subsidiaries would be collateralized 
mortgage obligations or similar pass¬ 


through types of instruments that 
effectively transfer any Interest-rale risk 
to the holders of the securities. The 
Board believes that the nel-worlh 
requirement of the parent institution 
should exclude the finance subsidiary's 
securities issuance only when there is 
effectively a sale of the collateralizing 
assets by the issuance of pass-through 
securities. 

The Board's final regulation achieves 
the goals set forth in the propo.sed 
regulation by adopting the basic 
structure of the proposed duration 
matching requirement ' as modified In 
three significant respects based on the 
comments and further Board 
consideration. First, the Board has 
determined that, in^ddition to duration 
matching at initial issuance, the nature 
of a subsidiary's securities issuance and 
collateralizing assets must be such that 
the duration matching is maintained 
throughout the life of the securities 
without active management. This 
standard requires a parent institution 
computing its net-worth requirement to 
include those securities that were 
initially duration matched but that could 
become unmatched over time. This 
provision has the effect of restricting 
those duration-matched issuances 
excluded from a parent institution's net 
worth requirement to CMO.s, pay- 
through bonds, and other pass-through 
types of financing that effectively avoid 
exposing institutions to Interest-rate risk 
as initially intended by the Board. 
Second, the Board has determined that a 
parent institution must include in its 
total liabilities pursuant to $ 563.13(g)(1) 
the net proceeds of securities issued 
through a subsidiary (defined In section 
563-2(a)(l) as on "amount of securities 
issued through a subsidiary"), in 
computing the parent's net-worth 
requirement if any of the proceeds are 
remitted to the parent, since such 
remittance reflects the purpose of 
funding the parent institution. Third, the 
Board not apply the net-worth inclusion 
requirement of S 563.13-2 to (1) certain 
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securities issuances for which a 
re^stration statement has been filed 
with the Securities and Exchange 
Commission or other designated action 
has been taken. (2) promissory notes 
executed, or (3) transactions undertaken 
pursuant to binding contracts with a 
term of one year or less entered into on 
or before December 31.1985. 

Section 563.13-2(c) of the final 
regulation thus requires that, unless one 
of two exceptions applies, the net 
proceeds of an amount of securities 
issued through a subsidiary shall be 
included in a parent insured inslitution's 
total liabilities (as defined in 
§ 563.13(g)(1)) when computing the 
parent institution's net-worth 
requirement pursuant to { 563.13 or its 
growth limitation pursuant to § 563.13-1. 
lliis provision requires inclusion under 
i 563.13(g|(l) of the net proceeds of an 
amount of securities issued Uirough a 
subsidiary that is: (1) A finance 
subsidiary (as defini^ in S 563.13- 
2(a)(4)) of a Federal association or state- 
chartered insured institution establi.sbed 
and operated in compliance with the 
provisions of § 545.8^ * or (2) a service 
rorpuration. operating subsidiary, or 
other type of subsidiary not in 
cximpliance with { S4S.62 If any 
proceeds of such securities are remitted 
to a parent insured institution. This rule 
does not apply to an amount of 
securities issued by a subsidiary, such 
as a service corporation, totally for its 
own purposes, /.e. to use the proceeds 
for its own operations and not to remit a 
portion of the proceeds to its parent 
Furthermore, the Board understands that 
a subsidiary may issue securities for its 
own purposes, but for a temporary 
period or for a reason incidental to the 
subsidiary's own operations, remit some 
portion of the proceeds to its parent 
institution. In such a case the net 
proceeds of an amount of securities 
issued through such o subsidiary would 
not be subject to the inclusion 
requirement of I 563.13-2(c) if the 
subsidiary demonstrates to the PSA of 
its parent institution that the securities 
were issued for the subsidiary's own 
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reasonable business purposes in 
accordance with its own reasonable 
written projections of its financing 
requirements. 

Ihe final regulation, like the proposal, 
provides two exceptions from the net- 
worth inclusion requirement for an 
amount of securities issued through a 
sut^sidiary. The first exception applies if 
the process of such an issuance are 
remitted in exchange for a liability 
Issued by the subsidiary's parent 
insured institution if the liability is 
otherwise included in the parent's total 
liabilities pursuant to § S63.13(g)(1). This 
exception avoids double counting of the 
liability in the parent's computation of 
its net-worth requirement. The second 
exception applies if the duration of the 
securities Issued and any collateralizing 
assets arc substantially duration 
matched at the time of issuance, and if 
the relationship of the securities and 
collateralizing assets Is such that the 
match will be maintained without active 
management throughout the life of the 
securities. The duration of the assets 
collateralizing a securities issurance is 
considered substantially similar to the 
duration of the subsidiary's securities 
issuance if the duration of the assets is 
between 90 percent and 110 percent of 
Ihe duration of the securities issued.* 
Many structured financings, such as 
CMOs and pay-through bonds, would 
fall within this range and the Board 
intends to continue favorable net-worth 
treatment for such securities. This 
duration-matching exception Is 
e\*aluated on an issuance-by issuance 
basis determined by whether a 
particular securities issuance and its 
collateralizing assets expose a parent 
institution to interest-rate risk. 
Therefore, the net proceeds of an 
amount of one issuance of securities 
may be re<iulred to be included in a 
parent institution's computation of its 
net-worth requirement, while the net 
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proceeds of other securities issued 
through the same subsidiary will be 
excluded. 

Finally, in response to comments, the 
Board h^ decided that section 563.13-2 
will not apply to certain securities 
offered, promissory' notes executed, or 
certain binding contracts with a term of 
one year or less entered into on or 
before December 31.1965. Among other 
things, this means that an amount of 
securities issued through a subsidiary on 
or liefore that date will not be requir^ 
to be included in the subsidiary's parent 
institution's liabilities when calculating 
its net-worth requirement However, the 
regulation requires ihe parent institution 
to include in its net-worth computation 
any renewal, extension, or rollover of 
securities after December 31.1985. 
unless such a transaction is undertaken 
pursuant to a binding contract with a 
term of one year or less outstanding on 
or before December 31.1985. Fur 
example, if a finance subsidiary 
executed a binding contract on August 1. 
1965, authorizing that finance subsidiary 
lo issue commercial paper (assuming 30 
day maturity) and to redeem and reissue 
such commercial paper every 30 days 
until July 31.1966. those issuances of 
commercial paper would not be subject 
lo the net-worth inclusion requirement 
and growth effects of S S63.13-2(c). On 
the other hand, if such a contract 
executed on August 1.1965. extended 
for 10 years until 1995. securities issued 
under such a contract after December 
31.1985, would be included in Ihe 
finanoe subsidiary's parent institution's 
compulation of its net-worth 
requirement. 

Comments on the Requirement for 
Duration Analysis 

Commenters addressed various 
aspects of the Board's duration- 
matching requirement, as well as 
proposing alternative approaches to 
interest-rate risk problems. These 
commenters argued that if the Board 
adopts a requirement to limit interest- 
rate risk, that it should: (1) Permit no 
exclusions for purposes of computing 
the parent's net worth; (2) compare the 
finance subsidiary's securities issuances 
and Ihe association's use of the 
proceeds: (3) view the interest-rate risk 
of the cunsoiidaled institution: (4) use 
gap analysis on a consolidated basis as 
a simpler and more effective way to 
limit interest-rate risk; and (5) 
incorporate the use of interest-rate 
futures, options, and swaps as methods 
of reducing interest-rate risk. They also 
asked that the Board resolve certain 
technical problems related to calculating 
the duration of adjustable-rate assets 
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and liabilities, as weli as adjusting the 
duration measurement for varying 
interest rales, matufitiea, and 
prepayment assumptions. 

One comment urged inclusion of the 
total amount of all securities issued 
through a subsidiary in computing the 
parent institution's net-worth 
requirement This cummenter reasoned 
that the parent institution retains the 
same interest-rate risk for securities 
issued through a wholly-owned 
subsidiary as if it had issued such 
securities directly. Therefore, this 
commenter contended that since the 
institution's risk is not decreased, use of 
the subsidiary should have no bearing 
on the institution's net-worth 
lequirement which should be the same 
as If the institution issued the securities 
directly. 

The fhiard acknowledges that 
imposing a net-worth requirement on all 
securities issuances by a subsidiary 
serving as a financing vehicle for its 
parent arguably could have a positive 
effect on insur^ institutions and the 
FSUC. However, the Board proposed 
the exemption for duration-matched 
issuances on the grounds that a 
subsidiary's securities issuance that is 
subslantially free of interest-rate risk to 
the subsidiary and its parent may safely 
be excluded from Its parent's net-worth 
requirement and will secure the benefits 
of using such finance subsidiaries to a 
broader group of institutions. As 
mentioned al^ve, the exception for a 
subsidiary's .securities issuances if 
proceeds are remitted in exchange for 
liabilities issued by the subsidiary's 
parent avoids double-counting when 
calculating the parent's net-worth 
requirement. The Board therefore 
believes that retaining these exceptions 
provides the most effective way to 
maximize the benefits of finance 
subsidiaries while minimizing interest- 
rate risk. 

Conversely, eight commenlers 
contended that the Board should retain 
its current regulation and rely on 
business plans and Board supervision to 
prevent abuse of finance subsidiaries 
and increases in interest-rate risk, while 
giving needed management flexibility to 
institutions. Although the Board concurs 
that such supervision is beneficial to 
insured institutions and the FSUC. it 
docs not find this supervisory process to 
be an adequate substitute for the 
imposition of a net-worth requirement 
on the amount of securities issued 
through a subsidiary in cases where a 
subsidiary's mismatching of its 
securities and any collateralizing assets 
exposes the subsidiary and its parent to 
interest-rate risk. As with regulation of 


the parent institution, the Board must 
rely both on its supervisory oversight 
and on an adequate amount of net worth 
to cushion the ^UC from excessive risk 
of loss. 

Five commenlers opposed the entire 
concept of including a subsidlary^'s 
secunties issuances in its parent's 
calculation of its net-worth requirement 
because such a requirement restricts 
issuances by subsidiaries to CMOs and 
other types of pass-through securities 
rather than allowing institutions to issue 
commercial paper and short-or- 
intennediate-term debt collateralized by 
long-term, low-yield assets with fixed 
interest rates. The commenlers 
contended that such securities issuances 
provide the greatest benefit to 
institutions by allowing them to take 
advantage of underwater assets already 
on their books to obtain low-cost 
financing traditionally available on the 
short-to-intermediate end of the yield 
curve. 

The Board acknowledges the potential 
benefits to be derived from low-cost 
financings but does not deem those 
benefits to eliminate the need for the 
imposition of a net-worth requirement 
on such issuances if not duration- 
mdtehed. As seen from recent industry 
experience, an institution's duration 
mismatch of long-term assets and short¬ 
term liabilities can prove profitable but 
also poses the significant risk of large 
negative spreads if short-term interest 
rates rise dramatically due to general 
market forces. An adequate level of net 
worth helps to protect institutions from 
the severe consequences stemming from 
such economic fluctuations. 

In a similar vein, five commenlers 
contended that the Board should 
achieve its goal of controlling interest- 
rate exposure by comparing the duration 
of a subsidiary's securities issuances 
and the assets acquired by the parent 
institution with the proceeds remitted by 
the subsidiary. These commenlers 
argued that this method would deter a 
parent institution from using proceeds 
remitted by its subsidiary to pursue 
activities that generate greater interest- 
rate risk. They suggested that this 
alternative would give subsidiaries the 
opportunity to Issue low-cost, short-or- 
intermediate-term financing. They 
expressed the view that such low-cost 
financing benefits a parent Institution if 
it reinvests the proceeds in higher-yield 
assets matching the duration of the 
subsidiary's securities issuances. 

lire Board finds this suggestion 
unpersuasive because it does not 
adequately address the Board's 
concerns. Under this proposal, a parent 
institution could still shift its interest- 


rate risk to its subsidiary without a 
concomitant increase in. or even with a 
decrease of. the parent's net-worth 
requirement, even though interest-rate 
risk to the parent may increased by a 
mismatch of maturities of the 
subsidiary's securities and 
collateralizing assets. As discussed in 
response to the previous comment, an 
approach relying on a favorable interest- 
rate spread may be profitable but 
contains significant interest-rate risk 
from future market movements. The 
Board, therefore, finds that it would be 
inappropriate to exclude an amount of . 
securities issued through the subsidiary 
from the calculation of its parent’s net- 
worth requirement unless the duration 
match of the securities and any 
collateralizing assets passes through 
any interest-rate risk to a subsidiary's 
securities holders. Furthermore, as a 
practical matter, the Board believes that 
monitoring the match suggested by these 
comments is not feasible. To isolate and 
track the specific assets purchased with 
the proceeds remitted by the subsidiary 
is an unmanageable task. 

Eight commenlers suggested that the 
appropriate approach to determine if an 
amount of securities issued through a 
subsidiary should be included in the 
subsidiary's parent's calculation of its 
net-worth requirement is to measure the 
interest-rate risk exposure of the 
consolidated entity before and after the 
subsidiary's issuance of securities and 
the investment of the proceeds by the 
parent institution. These commenlers 
argued that to the extent that an 
institution's interest-rate risk, including 
that of the parent and subsidiary, 
remains constant or decreases, the 
amount of securities issued through a 
subsidiary should be exempt from the 
Board's net-worth requirements. Some 
commenlers linked this proposal with 
the suggested alternative, discussed 
above, to match the duration of a 
subsidiary's securities issuance and the 
reinvestment of the proceeds by the 
parent. Another alternative presented 
by six commenlers was the use of gap 
analysis on a consolidated basis, rather 
than duration analysis, as a less 
complicated measurement already used 
for other purposes. Some of the 
commenlers that recommended 
alternatives to the proposed duration- 
matching requirement also urged use of 
a weighted sliding scale, so that the 
percentage of a finance subsidiary's 
securities issuance included in 
computation of its parent's net-worth 
requirement would be based on the 
degree of interest-rate risk exposure, 
rather than using an all-or-nothing 
approach if the duration of an issuance 
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falls outside of the Board's duration 
parameters. These commenters opined 
that such a system would provide an 
additional incentive for managers to 
reduce interest-rate risk to the greatest 
possible extent. 

All of these comments, although 
reasonable recommendations, 
misconstrued the Board's primary policy 
focus underlying the duration-matching 
provision. Firsh ft is not Board policy to 
exclude from a parent's net-worth 
rfKiuirement the amount of a securities 
issuance, whether at the parent or 
subsidiary level, simply because it 
reduces interest-rate risk exposure. 
Rather, the justiBcation for the proposed 
nxclusion of substantially duration- 
matched securities issuances, such as 
CMOS, rests on the similarity of these 
transactions with actual sales of the 
supporting collateral. The Board 
!)elieves that it is appropriate to exclude 
an amount of securities issued through a 
subsiciiaTy from its parent's calculation 
of its net-worth requirement If the 
relationship between the securities 
issuance and the collateral for that 
issuance, in effect, avoids any interest- 
rate risk to the finance subsi^ary and 
its parent Second, there is a 
fiindamenlal concern preventing the 
Board from imposing any particular 
measure of interest-rate risk on a 
c onsolidated basis for a parent 
institution and its finance subsidiary. 

The Board is not aware of any 
iuiiversally-accepted measure of 
interest-rate risk exposure, and the 
Board is hesitant to impose any 
standard on a consolidiated institution if 
the measure is not so accepted. The 
Board is using duration-matching in the 
final regulation for the limited purpose 
of exempting duration-matched 
securities from the general requirement 
that parent institutions include any 
amount of securities issued throu^ a 
subsidiary In their total liabilities under 
I 583.13(g)(1), The Board it not, 
however, imposing a rigid requirement 
that institutions rely on such a measure 
to the possible exclusion of other 
innovative actions to control interest- 
rate risk on a consolidated basis. 

Another concern with the proposed 
duration-matching concept, as 
expressed by three commenters is that it 
requires measurement only at the time 
of issuance. These letters correctly 
noted that while a subsidiary's 
'Securities issuances and collateralizing 
awts may be duration-matched at 
issuance, this match may not be 
maintained over the life of the 
securities. Thus, over time, the parent 
may be reexposed to interest-rate risk 
from ihe subsidiary. As a result, some 


commenters suggested that the Board 
should require continual duration¬ 
matching. The Board agrees that under 
the proposed requirement, duration 
mismatches could occur subsequent to 
initial issuance. The final regulation 
requires that a subsidiary's securities 
and supporting collaterial be duration- 
match^ at the lime of issuance and that 
the structure of the transaction 
guarantee that this match will be 
maintained without active management. 
This ensures that such a securities 
issuance will not expose the parent at 
some future date to increased interest- 
rate risk. The Board believes that the 
types of securities fulfilling this 
requirement are pass-through 
instruments, including CMOs and pay- 
through bonds. Thus, this requirement 
will limit the potential type of securities 
issuances that subsidiaries can issue if 
their parents do not wish to include the 
net proceeds of those securities 
issuances in total liabilities when 
computing their minimum net-worth 
requirement or growth. 

Six comment letters also questioned 
the proposal's exclusive reliance on the 
duration-matching standard, contending 
that it ignores numerous off-balance- 
sheet techniques that can be used to 
manage interest-rate risk. These include 
swaps, options, and futures. While the 
Board encourages institutions to use 
such tools within regulatory parameters 
to manage interest-rate risk exposure, 
the BoaH is concerned with reducing 
the net-worth requirements of 
institutions based on the use of such 
strategies. The Board has no assurance 
that these hedging techniques will be 
maintained by a subsidiary. To the 
extent that positions in swaps, options, 
or futures are closed out, the hedged 
position Is re-exposed to Interest-rate 
risk. Also, many of these hedging 
techniques suffer from "basis'* * risk.* 
Thus, price movements in the hedging 
instnunent do not correspond precisely 
with those of the asset or liability being 
hedged. To the extent that basis risk is 
present, the interest-rate risk is not 
completely hedged. Hence, the Board 
believes the use of these techniques 
does not justify eliminating a net-worth 
requirement for such issuances. 

Finally, ten commenters. including 
organizations providing sophisticated 
duration calculations and 
methodologies.* contended that 


riftk mulls from ills fuel that the anrt or 
Uabtllty brtos hadsrd usoalty is not the same as tht 
uiMi#H> tng asset thr futures coolracl. 

*For example, see the oommenf Irltem of SmUh 
Breeden Atsoclatrs ||uly 2. UW5) and Ihe Fnderal 
liofiie Loan Mortgage Corporation ffune Zt, IfStS) 


institutions will not be able to conduct 
their duration measurements uniformly 
with those of other institutions unless 
the Board expressly sets forth the 
undeHying economic and financial 
assumptions that it intends institutions 
to use. In addition, these commenters 
suggested that it may be difficult for an 
institution to measure uniformly the 
duration of adiustable-rate assets and 
securities. 

The Board agrees with these 
commenters that there will be numerous 
computational issues and (hat the use of 
varying assumptions by institutions may 
cause an initial lack of uniformity in 
reporting. However, the Board believes 
that prescribing uniform standards for 
duration measurements could impose an 
overly rigid framework on an analytical 
methodology that is still evolving. A 
significant number of sophisticated 
financial institutions and the national 
rating agencies, as well as the Board, 
are attempting to resolve the complex 
computational issues involved In the 
application of duration analysis, 
particularly with regard to mortgage- 
backed securities. Furthermore, as 
reBected by recent financial history, Ihe 
appropriate assumptions concerning 
interest rates, maturities, and other 
duration measurement factors will 
change based on varying general 
economic conditions and the innovative 
financial structures created by financial 
industry participants. 

Rather, the Board has decided to use 
two alternative methods to address the 
problems of computational questions 
and the lack of uniform reporting. First, 
the Board's Office of Policy and 
Economic Research will provide general 
guidance on appropriate assumptions 
after it monitors initial implementation 
by the industry and will also respond to 
individual inquiries regarding the 
implementation of the Board's duration¬ 
matching requirement. Second, in 
addition to requiring that institutions 
report the amount of securities issued 
through a subsidiary, the Board is 
requiring such subsidiaries to furnish 
their parents' PSAs and Ihe Board’s 
OiTice of Policy and Economic Research 
with duration calculations in written 
form for each amount of securities 
issued through a subsidiary and pnnide 
written certificatians of the accuracy 
and validity of those duration 
calculations. Such statements should 
clearly reflect the underlying 
assumptions of the calculations, 
including interest rate, maturity, and 
prepayment assumptions. Furthormore. 
if a different catculation of duration is 
being relied upon for rating purposes, a 
subsidiary shall state the disparate 
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.. I f, tii^cd for roling and Board 

i^’purl'nf? .tnd ihu ddforing ufftfcis of 
n ar.jt sui h ussumpliong. The 
f.antificritjtuig of arxuraoy and validity 
^ ty be provided by the iiistitutiong 
thumsclvcg, OK by underwriti^is. 
M'oiiomlc congulting firms, or other 
persons acting on institutions* behalf. 

1 he Board will monitor ceilifications to 
determine what guidance is needed by 
the industry. 

The Board also spectficaily requested 
( omment on the level of remittance of 
proceeds by a subsidiary to a stale' 
t.hartcrcd insured Institution in order to 
l>c considered '^substantially remitted" 
pursuant to § 563.13-2(aJ of the 
proposal, thus triggering the requirement 
that the amount of the securities issued 
by a finance subsidiary be included in 
the parent's total liabilities for purposes 
of calculating its net-worth requirement, 
absent certain conditions. The one 
coromenter that addressed this issue 
argued that the Board should only 
consider a subsidiary to fall under 
i 563.13~2(a) if the subsidiary is 
established primarily for the purpose of 
issuing securities and remitting 50% of 
the proceeds to the parent within 60 
days. The Board finds this suggestion 
unpersunsive. First, the Board does not 
consider the timeframe of remittance to 
be an appropriate determining factor, 
since insured institutions could avoid 
application of this regulation by holding 
the proceeds for sixty days or whatever 
timeframe was designated. 

Second, the Board disagrees with the 
commenteds suggestions that only 
securities issuances of which 50 percent 
or more of the proceeds are remitted to a 
parent institution should be included in 
its parent's net'Worth requirement. The 
Board has determined to include the net 
proceeds of an amount of securities 
Issued through a subsidiary in its parent 
institution's net>worth requirement if 
any of the securities' proceeds are 
remitted to the parent institution. The 
Board believes that the remittance of 
proceeds of securities issued through a 
subsidiary can serv'e the same purpose 
of funding a parent institution as 
issuances by a finance subsidiary. Such 
issuances would be subject to a net- 
worth requirement if issued by the 
parent institution and should be subject 
to a net-worth requirement when issued 
through a subsidiary unless any 
attendant interest-rate risk is passed 
through to the holders of those 
securities. Although the Board initially 
believed that a parent institution should 
include in its total liabilities the amount 
of the subsidiary's securities issuance 
only if the proceeds wer6 substantially 
remitted to the parent, the Board has 
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now determined that interest-rate risk is 
present if a securities issuance and its 
collateralizing assets are duration- 
mismatched. no matter what percentage 
of proceeds are remitted. Only the duUar 
amount of (he remittance would vary. 

The Board is also aware that interest- 
rate risk and other types of risk may 
stem from a subsidiary's securities 
issuance no matter what use is made of 
the proceeds, even if the proceeds are - 
used for the subsidiary's own 
investment. However, in this regulation 
the Board is only seeking to impose a 
net-worth requirement on those 
issuances operating, at least in part, as a 
financing vehicle for a parent institution 
whether through securities issued by a 
Hnance subsidiary as defined in 
S S63.13-2(a](-l) or other subsidiaries. 

Restricting the scope of 9 563.13-2 to 
finance subsidiaries organized and 
operating in accordance with (he 
protective pro\i.H!ons of 9 545.82 would 
create incentives for institutions to issue 
securities through other tyi^es of 
subsidiaries to avoid the net-worth 
inclusion requirement of 9 563.13-2. The 
Board believes it is imperative to avoid 
such a result io order to accurately 
monitor interest-rate risk exposure and 
to ensure better financial management 
and adequate capital to support such 
financing. Institutions could similarly 
avoid the regulation by remitting an 
amount to the parent lower than the 
amount considered to be "substantially 
remitted" if such a standard was 
adopted as proposed. The Board 
believes that corporations including 
subsidiaries other than financing types 
of subsidiaries, generally only issue 
securities in amounts needed for their 
own operating purposes and the Board 
does not seek to cause institutions to 
change normal practices to avoid the 
effects of 9 563.13-2. particularly since 
interest-rate risk is caused by any 
securities issuance if the duration of the 
securities issuance and (he 
collateralizing assets are mismatched. 
Accordingly, unless excepted, an 
amount of securities issued through a 
subsidiary, as well as an institution's 
pro-rata portion of the net proceeds of 
such securities Issued through a jointly- 
owned subsidiary, will be subject to the 
net-worth consolidation and growth 
requirements of the final regulation if 
any proceeds of an issuance are 
remitted to a parent institution. 

Preferred Stock 

Commenters urged the Board to adopt 
an exception to proposed 9 563.13-2(b) 
to clarify that preferred stock issued by 
a finance subsidiary is not treated as an 
amount of securities Issued through a 
subsidiary and therefore is not included 


with its parent's liabilities for purposes 
of computing the parent's net-worth 
requirement and growth. If so excepted, 
institutions would not be required to 
apply duration matching to preferred 
stock. These commenters noted the 
advantages of adjustable-rate preferred 
stock, allowing the issuer to pay a 
dividend rate that is significantly lower 
than the alternative cost of such capital, 
primarily because of the special 65 
percent "dividend received" deduction 
generally allowed investor corporations 
that receive dividends from other 
corporations. Institutions, including 
some institutions with severe financial 
problems, may also use their substantial 
tax loss carry-forwards to offset income 
generated by the subsidiary, 
compensating for the lack of 
deductibility of preferred stock 
dividends by the issuing subsidiary. 
Such preferred slock may constitute (he 
lowest-cost financing available to such 
insured institutions. 

While the Board agrees that the 
issuance of preferred stock by a 
subsidiary, particularly adjustable-rate 
preferred stock, can provide low-cost 
financing to an institution, it is the 
Board's view that such preferred stock 
poses the same type of interest-rate risk 
to an institution as other types of 
securities Issuances and should be 
subject to a net-worth requirement in 
the same manner as other securities 
issuances unless duration matched. The 
Board is concerned with the potential 
effect of such interest-rate risk to the 
FSLIC, particularly if such securities arc 
issued by a subsidiary of an institution 
failing to meet its net-worth requirement 
or that is a supervisory case. The Board 
also is concerned about the 
consequences in case of on institution's 
insolvency if the institution could 
transfer a large percentage of its most 
marketable assets to a subsidiary and 
then issue preferred stock or other 
securities. In short, the Board has 
determined to treat preferred stock in 
(he same manner as other amounts of 
securities issued through a subsidiary 
posing interest-rote risk to a finance 
subsidiary and its parent institution and 
potentially to (he FSUC 

Because this is a fairly new area of 
activity, however, (he Board is 
specifically requesting comments and 
suggestions by interested persons on 
types of preferred stock or other 
securities issuances other than pass¬ 
through securities, such as CMOs and 
pay-through bonds, that would 
effectively be free of interest-rate risk to 
a finance subsidiary and its parent 
institution and (hat would transfer any 
attendant interest-rate risk to the 
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securities holders. Such comments must 
be submitted on or before March 3.1986. 

Treatment of Parent's Securities Held by 
Finance Subsidiaries 

Two commenlers contended that the 
Board should allow at least partial 
inclusion in the parent's net worth of the 
parent institution's subordinated debt, 
capita! stock, mutual capital certificates 
or other instruments held by its finance 
subsidiary. The Board believes that a 
subsidiary's holdings of a parent's 
securities generally leaves the parent 
institution at risk through its ownership 
of the subsidiary. The Board believes 
that it would be inappropriate to permit 
the parent institution to count additional 
items in its regulatory not worth in this 
manner unless the institution cun show 
the transfer of risk to third parties. 

|oinl Ownership of Ftoance Subsidiaries 

One commenter argued that several 
Federal associations, particularly small 
associations, should authorized to 
own a finance subsidiary jointly so that 
they can pool their resources for better 
access to capital markets. While some 
insured institutions are authorized to 
jointly own a subsidiary to conduct 
financing under independent state 
authority, the legal basis for the 
establishment of finance subsidiaries by 
Federal associations presents a major 
obstacle to authorizing a finance 
subsidiary jointly>owned by Federal 
dssodations. There is no explicit 
statutory authority for a Fecieral 
association to establish or invest in a 
finance subsidiary. Instead, a Federal 
association's authority to create finance 
subsidiaries and to issue securities 
through such finance subsidiaries is 
derived as an incident to the direct 
I- xerdse of the association's authority to 
issue notes, bonds, debentures, or other 

curitiee (including capital stock) 
pursuant to section 5(bi(2) of the Home 
Owners* Loan Act ("HOLA12 U.S.C. 
I464(bl(2) (1982). In order for the 
establishment of a finance subsidiary to 
be incidental to the parent association's 
authority to issue securities, the 
subsidiary must be owned and 
controlled by that parent. Authorization 
of a finance subsidiary jointlyKiwned by 
Federal associations, in effect, would 
require a legal finding that the issuance 
of securities by one association is 
incidental to the issuance of securities 
by another association. The Board does 
not believe there is a sound basis for 
such a determination and a review of 
the case law in analogous areas, such as 
st’curiUes issuances by operating 
subsidiaries of national banks, reveals 
no precedent for such joint securities 
issuances- 


Furthermore, the economic benefit of 
such issuances would be doubtful. First, 
associations jointly owning such a 
subsidiary generally would have to 
recognize losses on the transfer of 
underwater assets to such a jointly- 
owned entity. Second, such an entity 
could not be consolidated for tax 
purposes with a parent association 
owning an inadequate percentage of the 
subsidiary, thereby preventing the 
offsetting of the parent's net operating 
loss carryforwards against the 
subsidiary's income. 

Miscellaneous Issues 

Two commenters argued that assets 
transferred to a finance subsidiary 
should be included in determining if the 
parent is a qualified institution for 
purposes of section 5(r) of the HOLA. 
llie Board continues to hold the view 
that such inclusion would be 
inappropriate since a finance subsidiary 
is a separate corporate entity. 

Finally, one commenter objected to 
the proposed requirement of { 563.13- 
2(c)(1) that an insured institution, that 
fails to meet its net-worth requirement 
pursuant to § 563.13 or that is operating 
under a superx isory agreement, obtain 
the prior w^ritten approval of its PSA to 
establish a finance subsidiary. The 
commenter argued that state'Chartered 
institutions in some states have been 
authorized for some time to establish 
finance subsidiaries under state 
authority, but with state approval. 
According to this commenter. the 
Board's requirement creates an 
unnecessary and illegal additional layer 
of supervision. 

The Board finds this contention 
without merit in view of its authority to 
protect the FSUC from adverse effects 
stemming from the transfer to 
subsidiaries of liquid, marketable assets 
by insured institutions that do not meet 
their net-worth requirements or that are 
supervisory cases. This final regulation, 
prevents, in the absence of PSA 
approval, the institution from placing 
such assets beyond the reach of the 
FSIJC. As discussed extensively in the 
preamble to the Board's direct- 
investment regulation, the Board has the 
legal authority and the obligation, 
pursuant to Title IV of the National 
Housing Act (12 U.S.C. 1724-1730) to 
take appropriate action to protect 
depositors and the FSLIC from undue 
risk, and that authority encompasses the 
power to prevent by regulation the risk 
caused by the inappropriate transfer of 
assets from insured institutions. [See 50 
FR 6913-14. February 19.1985), 

In fact. :S 545.82(0(3) and 563.13- 
2(e)(3) of the Board's final regulation 
modify the proposal to clarify the 


Board's intention that such an 
institution, failing to meet its net w'orth 
requirement or operating under a 
supervisory agreement, must obtain PSA 
approval to transfer additional assets to 
an existing finance subsidiary or to 
issue additional securities through an 
existing subsidiary, as well as to create 
such a finance subsidiary. 

Finally, one commenter requested the 
Board to set forth in this regulation 
those factors that would cause courts to 
place assets transferred to a finance 
subsidiary beyond the reach of the 
FSUC in case of a parent institution's 
insolvency. Since the resolution of this 
issue relies on the precedential 
decisions and future deliberations of the 
various federal and state courts, the 
Board does no} consider it to be 
necessary or beneficial to the industry 
for the Board to set forth the criteria for 
corporate separateness in this 
regulation. 

Other Clarifications and Technical 
Changes In the Final Regulation 

Based on the public comments and 
further consideration of the proposed 
regulation the Board is making several 
additional clarifications and technical 
conforming amendments to the current 
regulation in addition to those 
incorporated in the proposed regulation. 

Rrst. in light of certain concerns 
raised by associations, the Board is 
adding a definition of "security", 
incorporating the definition from 
S 561.41. to clarify that the issuance of a 
security includes the issuance of a 
promissory note incident to a borrowing 
by an insured Institution. 

Second, as discussed above with 
regard to an association's guarantees, 
the Board is amending S 545.82(c)(3) to 
clarify that an association may also 
guarantee post-default interest on an 
obligation of its finance subsidiary. 

Third, the Board is defining the term 
"finance subsidiary" in 9 563.13-2(a)(4) 
to include (1) a finance subsidiary of a 
Federal association organized pursuant 
to 9 545.82. or (2) a subsidiary of a state- 
chartered insured institution organized 
under state law but in compliance %vith 
the provisions of 9 545.82. 

Fourth, proposed 9 545.B2{c}(3) 
provided that a parent institution's 
guarantee of a finance subsidiary's 
obligations meeting the requirements of 
that section would not be considered to 
be an outstanding loan for purposes of 
the loans-to-one-^rrowcr limitations of 
§ 563.9-3. This final regulation is 
eliminating that specific provision. 
However, the Board Is adopting 9 563,9- 
3(b)(2)(iii) to provide that the amount of 
assets transferred by an insured 
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institution to a rimimie subsidiary (as 
defined in § 563.13-2(^1(4)) should nol 
be subject to the limitations of § 503^ 
3(b) on aggregate loans or commerical 
loans to one borrower. 

Fifth, the Board also is making 
conforming changes to its regulations 
governing savings and loan holding 
companies in Part 584. The amendments 
arc intended to permit a finance 
subsidiary as defined In S 563.r3-2(a)(4) 
to engage in transactions, specificatly 
authorized for such a finance subsidiary, 
with its parent Federal association or 
state-chartered insured inslitiifkm. 
Another provision of the holding 
company regulations is being amended 
to permit such finance subsidiaries to 
incur debt without application to the 
Corpora Hon. 

The Board also wishes to clarify that 
any investment by an insured institution 
in 0 finance subsidiary as defined In 
§ 563.13-2(a)(4) or in the equity 
securities of such a finance subsidiary, 
does not constitute a '^direct 
investment*' for purposes of the dirocl 
investment regulation. 50 FR 6012 (Feb. 
19,1965) (to be codified at 12 CFR 583.9- 
8 ). 

Due to the liberalizing, clarifying, and 
technical nature of these proposed 
amendments, and the public comment 
already received on these and related 
issues, the Board doea not believe that it 
is necessary or beneficial to the public 
to provide an additional comment 
period. Therefore, the Board is adopting 
these amendments on a final basis. 

Technical Changes to Other Regulations 

The Board is taking this opportunity to 
correct its recent Resolution amending 
the appraised-equity-capilul reguiution. 
See (Board Res. No. 85-949,. 5G FR 45988 
(Nov. 8, 1985|h The suljotance of the 
Board's amendments to the appraised- 
equity-capital regulation is ufM:hanged. 

Effective Date and Transactions Not 
Subject to Requirements of This 
Regulation 

This final regulation will become 
efTective on December 31.1985, the dote 
of the regulation's pubfication in the 
Federal Register. PirsU the amendments 
to { 545.82. except paragraph (!)« relieve 
restrictions of the current regulation. 
Second, the Board finds good cause to 
make § 563.13-2 and paragraph (f) of 
S 545.82 effective upon pubrication in the 
Federal Register bi^ause (1) the 
effective date of the regulation does not 
cause any of a subsidiary's securities to 
be included in its parent's total 
liabilities under { 563.13(g)(1) beyond 
those included by the limits of the 
savings provision of § 563.13-2lb); (2) 
the savings clause must become 
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operative on the date of publication to 
prevent insured institutions and their 
subsidiaries from hastily and 
unadvisedly cunimenciog the issuance 
of securities in order to come within the 
saving provisions and to avoid the 
requirements of S§ 545.82 and 563.13-2, 
which are designed to protect the public, 
the FSLIC, and insured institutions by 
requiring net worth adequate to support 
safe and stiund operation; and (3) 
securities issuances subject to § 563.13- 
2. except for those issued between tlie 
date of publication and December 31, 
19B5. will not be included in computing 
insured institutions* total liuhiliries 
under J 563.1 J(g)(1) until the end of the 
first quarter of 1986. 

The final regulation will apply only to 
the creation of finance subsidiaries, to 
the issuance of securities through 
subsidiaries, and other actions within 
the purview of SS 545.82 or 563.13-2 
occurring after December 3t, 1985^ 
Furthermore, such inclasion is subject to 
the savings provision discussed above 
regarding the inclusion of an amount of 
securities issued through a subsidiary m 
a parent's total liabilities lor purposes of 
sections 503,13 and 563.13-1, 

Final Regulatory Flextbilily Analysis 

Pursuant to Section 3 of the 
Regulatory Flexibility Act, Pub. L No. 
96-354. 94 Stat. 1164v 1167 (1980). the 
Board is providing the following final 
regulatory flexibility analysis. 

1. IS/eed far and objectives of the rute. 
These elemenU are incorporated above 
in SUPPLEMEMTARY IRFORMATIOM 
regarding the rule. 

2. Issues raised by comments and 
agency assessment and reapmae These 
elements are incorporated above in 
SUPPifMENTARY INPORMATIOM regarding 
the rule. 

3. Significant aitematives mJnimhting 
smaii-entity impact and agency 
reapoaae. The foard rejects the 
aitematives discussed above in 
SUPPUEMENTARV INrORMATiOW foT the 
reasons given therein. 

List of Subjiu:ts in t2 CFR Parts 545. 583, 
571 and 584 

Siivings and loan associations. 

Savings banks. Securities. 

Aroordingly, Ihe Federal Home Loan 
Bank Board hereby amends Parts 545, 
563. 571. and 584. Subchapters C, D.. and 
F. Chapter V of Title 12. Code of Federal 
Regulaliorui. as set forth below. 

SU8CHAPTER C-FEOERAL SAVINGS AND 
LOAN SYSTEM 

PART 545—OPERATIONS 

1. The authority citation for Port 545 is 
revised to read as follows: 


Authority: 12 U.S.C. 1464 Reiiq{. Piun No. 3 
of 1947. a CFR. 1943-1948 Cump. p. UJ7U 
unless olherwiiw noted. 

2. Revise { 545.82 as follows: 

S 545.82 Finance subsidiaries. 

(a) Definitions. As used in this 
section: 

(1) "Assets collutirralizing" means any 
assets of a finance subsidiary securing, 
pliNiged to. or committed to a securities 
issuance by a finance subsaliary, 

(2) (i) "Assets transferred" or 
"transferring assets" means assets of or 
liabilities issued by a parent association 
that are transferred or made available 
by such association to a finance 
subsidiary. Assets transferred include 
guarantees of a finance subsidiary's 
securities issuances by its parent 
association. 

(ii) For the purpose of calculating Ihe 
30 percent aggregate and 250 percent 
par-issuance transfer limitations set 
forth In pnrngnsphs fcl(l) (f) and (it), 
respectively, of this section, assets 
transferred by an association to a 
finance subsidiary include— 

(A) Assets or liabilities used to 
capitalize a finance subsidiary, to 
coilateniHzc an issuance of securities by 
an established finance subsidiary, or to 
maintain collateral levels for any 
security issued by a finance subsidiary; 

(B) Any guarantee issued by a parent 
association with respect to the securiticji 
issued by a finance subsidiary or any 
collateral for such guarantee as 
provided in paragraph (r.|(4] of this 
section; 

(C) Any portion of the proceeds of a 
securities issuance by a finance 
subsidiary hdd by a finance subsuliary 
for coUateral maintenance, fee payment, 
or other necessary expenses related to 
the securities issuance or collateralizing 
assets; and 

(D) Any assets or liabilities received 
by a finance subsidiary from its parent 
assodatiun by or after remitting to the 
parent assodation the proceeds of a 
securities issuance by such finance 
subsidiary. 

The remittance of proceeds of a 
securities issuance to a parent 
assodaiioo by any method, including 
those set out in paragraph (a)<of Ihia 
Beclkin, shall not decrease the amount 
of assets Uansierred for the purposes of 
paragraphs (c)(1) (i> or (ii) of this 
section. 

(3) "Fuianca subsidiary" means a 
Federal association's subsidiary sobiect 
to the provisions of this section whose 
sole purpose is to issue securities-(as 
defined in § 561.41 of this chapter): that 
the association is auihonzed to issue 
directly (or. if the parent associatkm is a 
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mutual association, would be aulhori/od 
to issue if it converted to the stoiik form) 
ami to remit the net proceeds of such 
securities issuances to its parent 
association. 

lb| Estabfishmt*nt of finance 
suhsUiiarhfS. A Federal association may 
establish one or more rinnncc 
sutisidiories as defined in paragraph 
(u)(3| of this section. Prior to the 
establishment of any finance subsidiary, 
the board of directors of a Federal 
association shall, by resolution, vote to 
authorize the creation of a finance 
subsidiary in furtherance of a written 
business plan to reduce intcresl-ratc risk 
and to control credit risk, and shall 
«igree to make the books and records of 
its finance subsidiary available to the 
Board. The board of directors of an 
association shall be responsible for 
monitoring (he use of all proceeds 
obtained through the issuance of 
securities by the finance subsidiary and 
shall ensure compliance with the 
business plan pursuant to which the 
finance subsidiary was established. 

(c| Transactions between a parent 
association and its finance subsidiaries, 

(1) A Feiieral association may provide 
(he capital to establish one or more 
finance subsidiaries by transferring 
assets to such a finance subsidiary: 
Provided, that: 

(1) The aggregate current book value 
of all assets transferred by an 
issociation to a finance subsidiary shall 
not, without the prior written approval 
of the Principal Supervisory Agent of the 
parent association’s Federal I iome Loan 
Bank district (**as8odation*s Principal 
Supervisory Agent’*), exceed 30 percent 
of the current book value of the 
association’s total assets determined as 
of the date of any transfer of assets: and 

(ii) The aggregate current market 
value of all assets transferred shall nut. 
without the prior written approval of the 
association’s Principal Supervisory 
Agent, exceed the amount necessary 
and customary for the issuance of the 
type of securities to be issued bv a 
finance subsidiary' (which may be the 
amount required by the rating criteria of 
a nationally recognized investment 
rating serv ice) or 250 percent of the 
Kross proceeds of a finance subsidiary’s 
^(xurities issuance, whichever is less. 

(2) A finance subsidiary shall not be 
consolidated with its parent association 
for purposes of calculating the net-worth 
requirement of the parent association 
pursuant to { 563.13 of this chapter, but 
the parent association shall be subject 
to the requirements of J 563.13>2 of this 
chapter. 

(3) An association may guarantee any 
securities issued by its finance 
subsidiary: Provided, that the guarantee 


shiill not exceed the sum of the unpaid 
principal balance, any accrued but 
unpaid interest, any redemption 
premium, and any post-default interest 
on such securities, and Provided further. 
that (he guarantee shall provide that (he 
assets collateralizing the payment of 
such securities of the finance subsidiary 
shall be exhausted before recourse may 
be had to the guarantee. 

(4) If a guarantee of a finance 
subsidiary’s securities by its parent 
association is collateralized or if a 
liability issued by a parent association 
to its finance subsidiary is 
collateralized, then the greater of the 
face amount of such guarantee or 
liability or the current book value of the 
collateral shall be included in the total 
amount of assets transferred by a parent 
association under the limitation of 
paragraph (c)(l)(i) of this section. The 
greater of the face amount of such 
guarantee or liability or the market 
value of the collateral shall be included 
in (he total amount that may be 
transferred by a parent association 
under the limitation of paragraph 
(c](l)(h) of this section. 

(5) The amount of assets transferred 
(as defined in paragraph (a)(2) of this 
section] by an association to a finance 
subsidiary shall not be subject to the 
loa ns-to-onc-borrower limitations 
imposed by $ 563.9-3 of this chapter. 

(d) Issuance of securities by finance 
subsidiaries. (1) A finance subsidiary of 
a Federal association may issue, either 
directly or through a third-party 
intermediary, any security that its 
parent association is authorized to issue 
(or. if the parent association is a mutual 
association, would be authorized to 
issue if it converted to (he stock form), 
subject to the provisions of this section. 

|2) A finance subsidiary shall not 
issue or deal in the deposits or savings 
accounts of its parent association, or 
state or imply that securities issued by it 
are insured by the Federal Savings and 
Loan Insurance Corporation. 

(3) A finance subsidiary shall not 
issue any security the payment, 
maturity, or redemption of which may 
be accelerated upon the condition that 
its parent association is insolvent or has 
been placed into receivership. 

(4) (i) An association providing capital 
to a finance subsidiary shall own 100 
percent of the finance subsidiary’s 
outstanding voting common stock. An 
association shall not transfer or 
otherwise assign any interest in its 
finance subsidiary’s common stock to 
any other person or entity without the 
prior written approval of the Board. 

(ii) A finance subsidiary may provide 
for voting rights for holders of preferred 
stock in the manner, for the time period. 


and to the extent customary to protect 
the rights of such preferred 
stockholders: Provided, that upon the 
expiration of any event giving rise to the 
exercise of such voting rights, such 
rights shall be vested exclusively as 
provided in paragraph (d)(4)(i) of (his 
section. Such events include, without 
limitation, the following: 

(A) ’fhe finance subsidiary fails to pay 
dividends for at least one dividend 
period; 

(B) Authorization is sought for any 
merger, consolidation, or reorganization 
of the finance subsidiary or its parent 
oBSociation (except in a superv'isory 
case) in which (he Issuing finance 
subsidiary or its parent association is 
not the survivor and the net worth of the 
resulting finance subsidiary or parent 
association available for payment of 
any class of preferred stock is less than 
the net worth available for such class 
prior to the merger, consolidation, or 
reorganization: 

(Cj Authorization is sought to create a 
class of preferred stock having a 
preference or priority over an 
outstanding class or classes of preferred 
stock: 

(D) Authorization is sought for any 
action that would adversely change the 
specific terms of a class of preferred 
stock: 

(F) Authorization is sought to increase 
the number of shares of a class of 
preferred stock; and 

(F) Authorization is sought for the 
issuance of an additional class or 
classes of preferred slock without the 
finance subsidiary having met specified 
financial standards. 

(e) Transfer of proceeds of the 
issuance of securities. All proceeds from 
the issuance of any security by a finance 
subsidiary, net of the reasonable costs 
(including any proceeds held in the 
subsidiary for collateral maintenance, 
fee payment, or any other necessary 
expenses related to the finance 
subsidiary’s securities issuances or 
collateralizing assets] associated with 
the issuance of securities by the finance 
subsidiary and the organization of the 
finance subsidiary*, shall be remitted to 
the finance subsidiary’s parent Federol 
association. Such remittance may be 
made by the payment of dividends on 
the common stock issued by the finance 
subsidiary to its parent; by a redemption 
of the common stock issued by the 
finance subsidiary to its parent 
association: by the repayment of any 
loan made by the parent to the finance 
subsidiary as pari of the capitalization 
of the subsidiary; or by the purchase of 
assets of. or liabilities issued by. the 
parent association (subject to the 
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limitations of paragraph (cRl) of this 
section on the aggregate and per- 
issuonce transfers by a parent 
association to a finana> fubskliary)t 
Provided^ that any capital stock 
(common or preferred), mutual capital 
ceriificiite. subordiiiated debt or any 
other security that would otherwise be 
considered to be regulatocy net worth as 
defined in § 561.13 ol this chapter shall 
not, if issued by the parent association 
to its finance subsidiary, be Included in 
the parent association's regulatory net 
worth unless (t) no assets of the parent 
association hiva been transferred to the 
finance subsidiary. (2) the transaction 
transfers the risk of equity ownership to 
parties other than the finance subsidiary 
or any insured institution, and (3) the 
Board approves the transaction. The 
remittance of proceeds to a parent 
Insured institution by any method ahull 
not reduce the amount of assets 
transferred to a finence subsidiary for 
purposes of the transfer limitations of 
paragraph (c)(1) of this section. If an 
association on December 31,1965, has 
exceeded the transfer limitations of 
paragraph (c)(1) (i) or (ii) of this section 
due to deducting from the amount of the 
association's assets transferred any 
amount of remitted proceeds from a 
finance subsidiary's secarities 
issuances, the association shall not 
make additioniil transfers (unless 
necessary for collateral maintenance) 
until the association ta in compliance 
with such transfer limitations. 

(f) NoUficotion to the Principal 
Supervisory Agent (1) Prior to the 
establishment of any finance subsidiary, 
the transfer of any additional assets to 
an existing finance subsidiary, or the 
issuance of any additional securities by 
an existing finance subsidiary, the hoard 
of directors of the parent association, or 
a duly authorized executive committee 
thereof, shall submit written notification 
to the association's Principal 
Supervisory Agent specifying: 

(1) Tlie name of the finance subsidiary: 

(ii) The jurisdiction of tncmrporaUon of 
the finance subsidiary; 

(iii) The amount of assets of the 
parent association to be transferred 
(including the terms of any guarantee to 
be issued by the association or any 
arfiliatc of the association): the current 
book vahie of all such assets previously 
transferred to the finance subsidiary: 
and the amount representing 30 percent 
of the current book value of the parent 
association's toUi) assets: and 

(iv) When known and to the extent 
permitted by the Securities Act of 1933: 

(A) A description of the securities to 
be issued by the finance Siibsidiary, 
including the term thereof; 


(B) The aggregate amount of the 
securities issuance: the anticipated 
amount of gross proceeds of the 
securities issuance: and the current 
market value of assets collateralizing 
the securities issuance: 

(Q The anticipated inleresl or divided 
rates and yields, or the range thereof, 
and the frequency of payments on the 
finance subsidiary's securities; 

(D) The minimum denomination of the 
finance subsidiary's securities: and 

(E) Where the finance subsidiary 
intends to market the securities. 

(2) Within ID days after the issuance 
of any securities through a finance 
subsidiary, its parent association shall 
send written notification and a copy of 
any prospectus, offering circular, or 
other similar document concerning such 
an issuance of securities to its Principal 
Supervisory Agent. 

(3) (i) Any association that fails to 
meet its net-worth requirement, as 
provided in { 563.13 of this chapter, or 
that is operating under any supervisory 
agreement, shall not establish a finance 
subsidiary, transfer assets to an existing 
finance subsidiary, or issue additional 
securities through an existing finance 
subsidiary without the prior written 
approval of the association's Principal 
Supervisory Agent. To obtain the 
written approval of the Principal 
Supervisory Agent, the board of 
directors of the association, or an 
authorized executive committee thereof, 
shall submit a written application 
containing the information specified in 
paragraph (f)(1) of this seciion. as well 
as any additional information required 
by the Principal Supervisory Agent. 

(ii) Within 10 days of the filing of an 
application specifically designated as 
fiM pursuant to paragraph |f)(3Hi) of 
this section or any additional 
information by an association subject to 
paragraph (e|(3)(i) of this section, the 
Principal Supervisory Agent shall notify 
the applicant in writing either that all 
information required has been filed or 
that additional specified information 
must be filed If the Principal 
Supervisory Agent does not act on an 
application within 30 days of the date of 
written notice that all required 
information has been filed, such 
application shall be deemed to be 
approved. 

(iii) The Principal Supervisory Agent 
shall approve the applicalion of an 
association, subject to the requirrmenls 
of paragraph (0(31(1) of this section. 
unlpsH he or she finds that the 
establishment and operation of a 
finance subsidiary, the transfer of assets 
to an existing finance subsidiary, or the 
issuance of additional securities by an 
existing finance subslcfiar>’ is likely to 


afTecI adversely the financial condition 
or the safe and sound operation of the 
parent association. An adverse 
determination made by the Prindpal 
Supervisory Agent may be challenged 
by filing, within 30 days of receipt of 
written disapproval, a petition for 
reconsideration with the Board The 
association shall file its petition with the 
Office of the Secretary' (o the Board and 
shall send a copy to the Principal 
Supervisory Agent. The Board shall 
grunt or deny a petition for 
reconsideration filed pursuant to 
paragraph (HlSKiii) of this section in 
writing within 30 days of receipt. If the 
Board does not deny such a petition for 
reconsideration within the prescribed 
time, the Board shat) be deemed to have 
granted the petition for reconsideration. 

(g) Examwatian of finance 
subsidiaries. A finance subsidiary shall 
agree in writing to permit and to 
facilitate examinations and to pay any 
association costs of such examinations 
as the Board may deem necessary or 
appropriate. 

SUBCHAP7EB 0—FEDERAL SAVINGS AND 
LOANS INSURANCE CORPORATION 

PART 563—OPERATIONS 

3. The authority citation for Part 503 ka 
revised to read as follows: 

Authority: Sec. 17,47 Slat. 73«, at amended 
(12 U.S.C. 14J7); sec. 202.90 Slat. 1409: sac 
409,94 Slat. t6U; secs. 4411-405. 407. 49 Slot. 
1256-1260 as aawnded (12 U.SC 1724-1728. 
1730); Reurg, Plan No. 3 of 1947.12 HI 4661. 3 
CFK 1943-48 Comp., p. 1071. 

4. Amend S 563.9-3 by inserting after 
paragraph (b)|2)(ti) of 9 563.9-3 the 
following paragraph (b)(2)(iii): 

9 563.9-3 Loans to on# Porrower. 

• • • • • 

(b) • • • 

( 2 ) • * • 

(iii) The amount of assets transferred 
(as defined in 9 563.13-2(8)(3) of this 
part) by an insured institution to a 
finance subsidiary (as defined in 
9 5G3.13-2(a)(4) of this part), subject to 
the provisions of 9 545.82 of this chaplet 
shall not be subject to the limitations 
imposed by paragraphs (b)ll) and (bl(2) 
of this section. 

5. Amend 9 563.9-6 by adding 
paragraph (b)(3] to read as follows: 

9 563.9-8 Requlation of direct tnvestmefit 
In equity tecuntles, real estate, service 
corporations, and operating substdlaries. 

• • • • • 

(b) • • • 

f3) "Finance subsidiary" means a 
corporation as defined in § 563.13- 
2(ai(4) of this p.irl. 
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6. Amend Board Resolution Na 85- 
m 50 FR 45988 (Nov. 6.1985). which 
revised 12 CFR 5^.13(c). by removing 
the following language from paragraph 2 
of Resohition No. 85-949.50 FR 4S989: 

"by removing the phrase Veserve 
requirements of paragraphs (a) and (b) 
of this section* and inserting in lieu 
thereof the phrase *net'Worth 
requirements of this section*, and*'. 

1563.13 lAnwfidsdJ 

7. Amend { S63.13(g)(l) by adding at 
the end thereof the following sentence: 
Total liabilities shall also include an 
Amount of securities issued through a 
siibsTtHaiy [ss dcHned by f 563.15- 
2(a|(1) of this part) as required by 

{ 563.13-2 of this part.^ 

1563.13- 1 (Amended] 

8. Amend § S63.t3-l(a)(1) by adding at 
the end thereof the following sentence: 
"For purposes of this section, 'total 
liabilities.' as defined in S 563.13(g)(1) of 
this part shall also include an amount of 
securities issued through a subsidiary 
(as defined by S 563.13-2la)(l) of this 
part) as required by § 563.13-2 of this 
part**. 

9. Add a new § 563.13-2 as follows: 

1 563.13- 2 Securities issued through 
subsaiiertea. 

(a) DefitiUionB, As used m this 
section: 

(1) “Amount of securities issued 
through a subsidiary** means the net 
procet^ from the issuance of securities 
(or the pro-rata portion of the net 
proceeds from securities issued through 
s fuintly owned subsidiaiy*). other than 
capital stock i&sucd by a subsidiary to 
Its parent institution, after December 31. 
by: 

(1) A finance subsidiary' as defined in 
paragraph (a)(4) of this section: or 

(H) An operating subsidiary fas 
dfrfined in | !i63.9^b)(9) of this part), u 
RiTv'rce corporation tas defined In 
§ 561^ of this subtdmpter), nr any other 
iui>sHJiary of a state-chartered insured 
institution not organized in compliance 
»»l!h { 54S.82 of this chapter. If any 
p^»reeds of such serurtties are remilled 
io a parent institution (unless such a 
subsidiary demonstrates to its parent 
iftslitutioo's Principal Supervisory Agent 
that the purpose for such an isstmnee 
totally for the subsidiary's 
ri^asufiable corporate iieeds based on 
f^'asonablc wrtllen pnqecttuns of its 
^•niiadnig requirements). 

(2) “Assets collateralizing** or 

collateralizing asstfts** means any 
assets of a subsidiary (including 
Ruaraatees of Its st!CuritW!S issuance by 

parent institution) securing, pledged 


to. or committed to an amount of 
securities issued through a subsidiary. 

(3J “Assets transferred'* means assets 
of or liabilities issued b|' an insured 
institution (including guarantees by an 
insured institution of its subsidiary's 
securities issuances) that are transferred 
or made available by an insured 
institution (i) to a finance subsidiary as 
defined In paragraph (a)(4) of this 
section or (li) to collateralize an amount 
of securities issued through a subsidiary 
as defined in paragraph (a](l} of this 
section. 

(4) “Finance subsidiary** means (i) » 
Federal association's subsidiary as 
defined in S S45.82(a)(3) of this chapter, 
or (H) a state-chartered insured 
institution's subsidiary in compliance 
with the provisions of § 545.82 of this 
chapter. Investment by an insured 
institution in a finance subsidiary as 
defined in this paragraph Is not subfect 
to the provisions of the direct- 
investment regulation set forth in 

i 563.9-8 of this part 

(5) “Insured in8titution“ means an 
institution as defined in | 561.4 of this 
subchapter, including institutions 
subject to § 543.11-1 of this chapter, but 
oxduding Federal associations tfie 
deposits of which are insured by the 
Federal Deposit Insurance Corporation. 

(6) **Securities’* means any securities 
as defined in { 561.41 of this mibchapter. 

(b) Issuances affected (1) the amount 
of securities tssu^ tbrou^ a subsidiary 
does not include proceeds from 
samirities: 

(1) Offered or sold by a subsidiary, 
either directly or throt^ a third party 
intermadiaty. if such ofier or sale 
terminated no later than March 3.1966. 
and if the offer or sale was preceded by 
(A) a registration statement filed with 
the Securities and Exchange 
Cornmifision on or before December 81. 
1965. or (B) for securities exempt fixim 
such registration requirements, an 
offering document relatiiig to the 
securities offered filed with an 
appropriate regulatory agency or 
lawfiiUy provi^d to prospective 
purchasers on or before December 31. 
1965. 

(ii) Issued in connection with a 
borrowing, when a note evidenemg such 
borrowing was executed on or before 
December 31.1965. 

(2) The amount of securities issued 
through a subsidiary inchidrs the 
renewal, extension, or rollover of 
scfctiriites after Dc»oemher 31.1965. 
unless such a traosactiun was 
undertaken pursuant to a binding 
written oontnirt with a term of ime year 
or less which was executed and became 
efktciive on or before December 31. 

19H5. 


(c) /ncktslan of securities issuances 
through a suhsi^ry in computation of 
an insured instHution *s net-worth 
requirement In calculating total 
liabilities under i 563.13(gH1) of this 
part the amount of securities issued 
through a sobsidtaiy' shall be included m 
the total liahUities (as defined in 

i 563.1^g)(l| of a patent insured 
institution for purposes of computing 
such insured institution's ncH-worth 
requirement and its compliance with 
§ 563.13-1 of this part: Provided that 
such amount shall not include an 
amount equal to the net proceeds from 
the issuance of securities: 

(1) Coflateralized by assets that have 
substantially the same duration as the 
securities issued and hav'e a relationship 
to the issued securities such that the 
dumtton match will be maintained 
within the Board's prescribed 
parameters throughout the life of the 
securities without active management; 
or 

(2) Remitted in exchange for a liability 
issu^ by a parent institution which is 
otherwise included in the parent 
institution's total liabilities pursuant to 

S 563.13(g)(1) of this part. 

(d) Certification of duration analysis 
Within 10 days after an amount of 
securities is issued through a subsidiary, 
such subsidiary shall furnish its parent 
insured institution's Principal 
Supervisory Agent with a written 
certification of the accuracy and validity 
of the duration measurement required 
by paragraph (c|(l) of this section. The 
sut^kii^ shall also send a copy of the 
certification to the Director, Oflice of 
Policy and Economic Research. Federal 
Home Loan Bank Board. 2700 G Street. 
N.W.. Washington. O.C 20552. Such 
certification shall specify: 

(1) The duration calculation (in 
complete or summarized form): 

(2) The underlying finjindfd 
assumptions, including (hose related to 
intf^rest rates, maturity, and prepa>mient; 

(3) Any different calculations or 
uMrnmphans being retied upon for 
purposes ofthe rating of the securities 
by a national rating agency; and 

(4) The certification of accorac)' and 
vali^ty liy the subsidiary and by any 
organization performing the durafion 
analysis on behalf of the subsidiafy'. 

(e) Notification to the Principal 
Supervisory Agent (1) Prior to the 
establishment of any finance subsidiary, 
(he transier of any addttkmaJ assets to 
un e.xisting finance sabsidtary. or the 
issuance ^ socorilies through a 
subsidiary as described in paragnapfa 
(a)(1)|ii) of this section, the board rd 
diretUocs of the parent instited 
insifiiilicin. ora duly authonzod 
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executive committee thereof, shall 
submit written notification to the 
institution's Principal Supervisory Agent 
specifying: 

(1) l*he name of the subsidiary 
conducting the issuance and the nuture 
of the subsidiary service 
corporation organized pursuant to state 
law primarily for direct real estate 
investment); 

(ii) The jurisdiction of incorporation of 
the subsidiary; 

(iii) The amount of assets of the 
parent insured institution to be 
transferred (including the terms of any 
guarantee to be issued by the institution 
or any affiliate of the institution); the 
current book value of all such assets of 
the subsidiary; and the percentage that 
the amount of assets to be transferred 
represents of the current book value of 
parent institution's total assets on an 
unconsolidated basis; and 

(iv) When known and to the extent 
permitted by the Securities Act of 1933: 

(A) A description of the securities to 
be issued by the subsidiary, including 
the term thereof; 

(D) The aggregate amount of the 
securities issuance; the anticipated 
amount of gross proceeds of the 
securities issuance: and the current 
market value of assets collateralizing 
the securities issuance: 

(C) The anticipated interest or 
dividend rates and yields, or the range 
thereof, and the frequency of payments 
on the subsidiary's securities: 

(D) The minimum denomination of the 
subsidiary's securities; and 

(E) Where the subsidiary intends to 
market the securities. 

(2) Within 10 days after the issuance 
of any securities through a subsidiary, 
its parent institution shall send written 
notification and a copy of any 
prospectus, offering circular, or other 
similar document concerning such an 
issuance to its Principal Supervisory 
Agent. 

(3) Any insured institution that fails to 
meet its net-worth requirement as 
provided in i 563.13 of this part, or that 
is operating under any supervisory 
agreement, shall not establish a finance 
subsidiary, transfer assets to an existing 
Hnance subsidiary, or issue additional 
securities through a subsidiary 
described in paragraph (a)(l)(ii) of this 
section without the prior written 
approval of the insured institution's 
Principal Supervisory Agent. To obtain 
the written approval of the Principal 
Supervisory Agent, the board of 
directors of the institution, or an 
authorized executive committee thereof, 
shall submit a written application 
containing the information specified in 
paragraph (e)(1) of this section, as well 


as any additional information required 
by the Principal Supervisory Agent. 

(4) Within 10 days of the filing of on 
application specifically design<itcd as 
Tiled pursuant to paragraph (e)(3) of this 
section or any additional information by 
an institution suh|ecl to paragraph (e)(3) 
of this section, the Principal Supervisory 
Agent shall notify the applicant In 
writing either that all information 
required has been filed or that 
additional specific information must be 
Tiled. If the Principal Supervisory Agent 
does not act on an application within 30 
days of the date of written notice that 
all required Information has been Tiled, 
such application shall be deemed to be 
approved. 

(5) The Principal Supervisory Agent 
shall approve the application of an 
institution subject to the requirements of 
paragraph (e)(3) of this section, unless 
he or she Tinds that the establishment 
and operation of a Tinance subsidiary, 
the transfer of assets to an existing 
Tmnnce subsidiary, or the issuance of an 
additional amount of securities issued 
through a subsidiary described in 
paragraph (a)(1)(ii) of this section is 
likely to affect adversely the Tinancial 
condition or the safe and sound 
operation of the parent institution. An 
adverse determination made by the 
Principal Supervisory Agent may be 
challenged by Tiling, within 30 days of 
receipt of written disapproval, a petition 
for reconsideration with the 
Corporation. The institution shall file its 
petition with the Office of the Secretary 
to the Board and shall send a copy to 
the Principal Supervisory Agent. The 
Corporation shall grant or deny a 
petition for reconsideration filed 
pursuant to paragraph (e)(3) of this 
section in writing within 30 days of 
receipt. If the Corporation does not deny 
such a petition within the prescribed 
time, the Corporation shall be deemed to 
have granted the petition for 
reconsideration. 

PART 571—STATEMENTS OF POLICY 

10. The authority citation for Part 571 
is revised to read as follows: 

Authority: 12 U.SC 1725.1726; Reorg. Wan 
No. 3 of 1947. 3 CFR. 1943-1948 Comp., p. 

1071. unless otherwise noted. 

1 571.5 tAmended 1 

11. Amend S 571.5(a) by inserting after 
the third sentence thereof the sentence: 
'Transactions in accordance with 

§ 545.82 of this chapter between a 
Federal association or a state-chartered 
insured institution and a finance 
subsidiary as defined in $ 563.13-2(a)(4) 
of this subchapter shall not be 


considered 'transfers* for purposes of 
this paragraph.", 

SUBCHAPTER F—REGULATIONS FOR 
SAVINGS AND LOAN HOLOtNG 
COMPANIES 

PART 584—REGULATED ACTIVITIES 

12. The authority citation for Part 584 
is revised to read as follows: 

Authority: Sttz, 12 U.S.C. 1730a os rwiseil. 
unless otherwise noted. 

13. Amend § 584.3 by adding new 
paragraphs (c)(3) and (h) as follows: 

S S84.3 Transactions with affiliates. 

• • • • • 

(c) Exclusion of consideration or 
payments in transactions v/ith 
affiliates,* * * 

(3) The amount of the consideration 
given or received or required to be paid 
in the future, or the payments made, by 
the institution In connection with any 
such transactions, agreements, or 
understandings with its finance 
subsidiary as defined In S 563.13-2(a)(4l 
of this chapter. 

• • • • • 

(h) Finance subsidiaries as affiliates 
For purposes of this section, a finance 
subsidiary, as defined in § 563.13~2(a)(4) 
of this chapter, of an insured institution 
shall be deemed to be a service 
corporation subsidiary. 

14. Amend § 584.6 by redesignating 
paragraph (c)(2] as paragraph (c)(3) and 
adding a new paragraph (c)(2) as 
follows: 

S S84.6 Hokting Company Indebtedness 

• • * • • 

(c) Exemptions from computation of 
15percent limitation. The Corporation, 
without limitation upon and in addition 
to the exemption contained in paragraph 
(a)(2) of this section, hereby approves 
without application the issuance, sale, 
renewal or guarantee of any debt 
security or the assumption of any debt 
incurred: 

• • • • • 

(2) By a finance subsidiary (as defined 
In { 563.13-2(a)(4) of this chapter) of an 
insured institution that is a subsidiary of 
a savings and loan holding company. 

• • • • • 

By the Federal Home Loan Bank Board. 

|efl Soonyors. 

Secretary. 

|FR Doc. 85-30639 Filed 12-30-85; 8 45 am| 
atUINQ COOC •720-01-41 
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12 CFR ParU S61, SS3. and S71 
INO. 8S-11S4] 

ClasaiAcation of Assets 

U«tr: I>crmb4fr 9. lUSS. 

AGENCY: Federal Home Loan Bank 
HoarcL 

action: Final rule: solicitation of 
rommenis. 

sumnuny: The Federal Home l.o«m Bank 
[ioard (**BaHrd"). as operatinji head of 
Ilia Federal Savings and Loan Insurance 
(’oqxiralkm (‘TSliC** or **Corpanition**k 
b adopting a new method of dasstfying 
certain assets and revising its regulation 
rt'gardii^ the re-evaluation of real estate 
assets. 

OATES: This regulation Is effective 
|.inuary30,1986. Comments must be 
received by March 3.1986. 

ADDRESS: Send comments to Director, 
luformation Services Section. Office of 
the Secretariat. Federal Home Loan 
Bank Board. 1700 C Street NW^ 
Washington. DC 20552. Comments will 
be available for public inspection at the 
shove address. 

FOR FURTHER INFORMATION CONTACT: 
lane W. Katz, Senior Policy Analyst 
Ofrice of Policy and Economic Resean:h. 
12021 377-6782; Francis E Raue. 

Financial Analyst. Office of 
K\aminations and Supen ision. (202) 
377-6380: Susan McC. van den Toom. 
Atlomey, Office of General Counset 
(202) 377-6525. at the Federal Home 
Lf>an Bank Board. 1700 C Street. NW.. 
Washington. DC 20552. 

SUPPLEMENTARY INFORMATION: The 
Duani. as operating head of the FSIJC. is 
authorised, pursuant to section 403(b) of 
the National Housing Act (**NHA**). 12 

S.C. 1726(b). to conduct examinations 
of institutions the accounts of which are 
msupcd by the FSUC (*^insured 
institutions"). Pursuant to this authority, 
the Board has the responsibility to 
evaintne and e\*aluaie insured 
institutions* assots and to require 
reporting and to prescribe treatment of 
assets for regulatory evaluation 
purposes. Section 403(b) of the NHA 
Also requires all insur^ institutions to 
maintain adequate reserves established 
in dccordance with FSUC regulations. 
See 12 CFR 563.13. 

The C^m-St Germain Depository 
Iniitilutions Act of 1982 (**D1A**). Puh. L 
B7-32a 96 Stat. 1489 (19^). grunted new 
powers to federally c^rtered savings 
And loan associations and mutual 
Mvings banks ("Federal associations"). 
5<»cUoa 325 of DIA amended section 
Mc)(l)(R) of the Home Owners' Loan 
Act ("HOLA") to authorize Federal 


assodatioDS to invest in secured or 
unsecitred loans for commercial, 
corporate, business, or agricultural 
purposes. 12 U.S.C. 1464(c)(1)(RJ. The 
Board implemented this authority by 
adopting final regulations on April 26. 
1983. Board Res. No. 83-241.48 FR 23032 
(May 23.1063). State laws, which have 
generally followed or exceeded federal 
law in this area, have similarly 
expanded the investment authorities for 
state*chartered thrift institulions. 

Prior research by Board economists in 
the Board's Office of Policy and 
Economic Research F'OPER") confinned 
the greater risk of commercial lending.^ 
AfW two years of reviewing insured 
institution's commercial loans, the 
Board has determined that Its traditional 
method of classifying assets is not 
effective for most commercial loans. The 
current classification system, which Is 
keyed to the timely receipt of periodic 
payments, evolved primarily to da8sif>* 
owner-occtipied home loans and has 
been sufficient for that limited purpose. 
Under this system a loan that is 
contractually delinquent is treated as a 
scheduled item. 12 CFR 561.15. 561.16. 

An institution's minimum net-worth 
requirement is increased by 20 percent 
of such scheduled items. 12 CFR 
563.13(g)(5)(H). The Board believes, 
however, ^at this system does not 
adequately identify credit weaknesses 
in commercial loans, w+osc payment 
schedules and other indicia of "current" 
status are often of a different nature. 

The Proposed Rule 

To address this concern, on )une 21. 
1985. the Board proposed to adopt a new 
method of classifying certain 
commerdal loans and to revise Its 
regulation regarding the re-evaluation of 
real estate assets by examination staff. 
Board Res. No. 85-504. 50 FR 27290 (|uly 
2,1965). Specifically, the Board 
proposed to adopt the basic concepts 
contained in the "Uniform Agreement on 
the Classification of Assets and 
Appraisal of Securities Held by Banks" 
("Uniform Agreement"), issued in 
revised form on May 7,1979, as a Joint 
Statement of the Office of the 
Comptroller of the Currency |"OCC"), 
the Federal Deposit Insurance 
Corporation ("IDIC"). the Board of 
Governors of the Federal Reserx^e 
S>'stem ("FRB"). and the Conference of 
State Bank Supervisors. Under the 
proposal, •'problem assets" would be 
classified as Substandard. Doubtful, or 


I C. SiAoy SinDcns. OPER. “IMrUiOf «IVifl 
ln«titutioti*i EiT)d«n1 Fnmilvrt in Coottrjilnffd and 
Un<:onfttr«ln*d Emirtififncfttf** (1MN1. Bm) **A 
Rmiltfiuilioii of a Tbnft faiatitution'i Efftcieoi 
Fronllart’^ 11964). 


lx>8s. As proposed, this new 
cliissificatiaa system would apply lo 
commcrctal loans of the t)rpe described 
in 12 U.S.C 1464 (o 1(1HR) and 12 CFR 
545.46. excluding commercial loans 
secured by first liens on real estate and 
other assets which could be described 
as "commercial, agricultural or 
business" loans but which have long 
been authorized Investments for Federal 
assodaftoos and many state-chartered 
assodations and which have been 
assessed under the "scheduled items" 
approach. Under the proposed rule, 
"problem assets" dassified as 
Substandard would be treated as a type 
of scheduled item, and the institution's 
minimum net-worth requirement would 
be increased to reflect 20 percent of 
such loans. "Problem assets" classified 
as Doubtful or Loss, however, would 
require establishment of a spedfic 
reserve (50 and 100 percent 
respectively), which would be drawn 
from the institution's net-worth accounts 
and thus would lower the amount of an 
institution's actual regulatoiy net worth, 
as specific reserves do not count as 
eligible net-worth items. 

The Board's proposal also specifically 
requested public comment on whether 
the dasslficalion system should apply to 
other assets. For example, the Board 
solidted comments on whether the 
classification system should be applied 
lo nonreal-estate-secured commerdal 
loans. aU types of commerdal loans, all 
loans without meaningful periodic 
payment schedules, and other 
investments, such as those in securities 
and subsidiaries. The Board also 
proposed to revise the appraisal 
provision in the Board s examinations 
and audits regulation for insured 
institutions, 12 CFR 563.17-2(b). The 
proposed change would authorize 
evaluations that take into consideration 
economic factors other than direct 
appraisal of the property that directly 
affect the immediate value of the assets 
to the insured institution. 

The Board received 56 comment 
letters on the proposal Forty-two 
comments were received from insured 
insthutions. Of the remainder, one was 
from a law firm representing a group of 
twenty insured institutions, one was 
from a brokerage firm, two were from 
private consulting groups, two were 
from stale supervisors of financial 
institutions, ^r were from trade 
associabons. and four were from federal 
agencies. 

Generally, the comments supported 
the establishment of a new 
classification system for commercial 
loans, as defined in the proposal Those 
supporting the proposal recognized the 
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need for a commercial loan 
classification system and commended 
the Board for proposing the system used 
by the bank regulatory agencies. In fact, 
only three commenters opposed the 
proposed application of the 
classification system. The Board also 
received support for the proposal from 
the FRB. the FDIC, the OCC, and the 
Federal Home Loan Bank System. 

With respect to the proposal for re- 
evaluation of real estate, a majority of 
commenters opposed it. lliey believed 
that the proposed amendment would 
give examiners too much discretionary 
authority and could lead to arbitrary 
decisionmaking. 

The Board has carefully considered all 
comments, which are discussed more 
fully below, and has determined to 
adopt the regulation with several 
significant modifications. 

Scope of the Rnal Classification 
Regulation 

The Board is adopting without change 
the proposed basic framework for 
classification of assets contained in the 
Uniform Agreement. As noted in the 
proposal, the asset classifications set 
forth in the Uniform Agreement are 
expressions of different degrees of a 
common factor Risk of nonpa>inent. All 
assets involve some risk, but the degree 
varies greatly. The final regulation 
classifies problem assets as 
Substandard. Doubtful, or Loss. The 
final regulation also defines and 
discusses each of these categories, 
largely following the language of the 
Uniform Agreement. 

The final regulation applies the 
classification system to all assets except 
loans secured by one-to-four-family, 
owner-occupied homes, consumer credit, 
and seciirities. See 12 CFR $61.14. 561.38, 
561.41. Covered assets may fall within 
more than one category, and a portion of 
an asset may remain unclassified. As in 
the proposal, assets classified 
Substandard would be treated as a t^^pe 
of scheduled item, increasing the 
institution's minimum net worth 
requirement by an amount equal to 20 
percent of the dollar amount of the 
Substandard asset. Assets classified 
Doubtful or Loss would require 
establishment of specific reserves (50 
percent for Doubtful and 100 percent for 
Loss). The reserve would be drawn from 
the institution's net worth, thereby 
lowering actual regulatory net worth. 

The Principal Supervisory Agent 
("PSA”) or a Supervisory Agent ("SA”) 
designated by him or her has the 
authority to approve or disapprove the 
examiner's classification. In the event of 
any disagreement over the value of 


reappraised real estate, the PSA has 
final authority to approve or disapprove 
appraisals and valuations. 

Substandard 

The final regulation defines 
Substandard assets as assets which 
must have a well-defined weakness or 
weaknesses. Such an asset is 
inadequately protected by current net 
worth and paying capacity of the obligor 
or pledged collateral, if any. It is 
characterized by the distinct possibility 
that the insured institution will sustain 
some loss if the w'eaknesses are not 
corrected. Weaknesses are to be based 
upon objective evidence. The possibility 
that liquidation would not be timely 
requires classification as Substandard 
even if there is little likelihood of total 
loss. If the deficiencies are not 
corrected, the insured institution may 
sustain some loss. 

Assets classiHed Substandard have 
characteristics such as (1) collateral 
which is not subject to adequate 
inspection and verification: (2) the 
primary source of repa^onent is gone 
and the lending institution is relying 
upon the secondary source: (3) a loss 
docs not seem likely, but sufficient 
problems have arisen to cause the 
insured institution to go to abnormal 
lengths to protect its position in order to 
maintain a high probability of 
repayment; (4) obligors are unable to 
generate enough cash Bow for debt 
reduction: (5) deterioration in collateral: 
(6) flaws in documentation, leaving a 
lending institution in a subordinated or 
unsecured position: or (7) with regard to 
assets secured by real estate, the 
appraisal docs not conform with Board 
appraisal standards, or the assumptions 
underlying an appraisal which 
conformed with the Board's appraisal 
standards at the time it was made are 
demonstrably incorrect. In addition. 
Board examiners should also consider 
the following in determining whether a 
Substandard classification is 
appropriate: (1) Restructuring of loans 
regarding payment schedule or term, 
coilaleral. or in any other manner 
adverse to the institution: (2) 
deterioration in the borrower's affairs 
sufficient to cause the institution to look 
to the sale of collateral for repayment; 

(3) loans to unprofitable or 
undercapitalized businesses: (4) special 
problems arising from conditions of a 
given industry: or (5) significant 
deterioration in market conditions. 

The Board notes that it is incumbent 
upon the examiner to avoid 
classification of sound assets. The 
presence of one or these factors does 
not mandate that the asset be classified 


as Substandard if the examiner does not 
believe that the presence of that factor 
Indicates a well-defined weakness that 
jeopardizes the timely liquidation of the 
asset, or realization on the collateral, at 
the asset's book value. 

Doubtful 

The final rule states that assets 
classified Doubtful would exhibit 
discernible loss potential if some loss, 
but not complete loss, seems veiy likely 
but there is still sufficient uncertainty 
that permits the asset to remain on the 
books at its full value. In addition, a 
Doubtful asset could reflect the fact that 
the primary source of repayment is gone 
and serious doubt exists as to the 
quality of the secondary source of 
repayment. 

The possibility of loss on a Doubtful 
assets is high. But because of certain 
important and reasonably specific 
pending factors which may work to the 
strengthening of the asset its 
classification as an estimated loss is 
deferred until its more exact status may 
be determined. 

A Doubtful classification would most 
likely not be repeated at a subsequent 
examination because there should be 
enough lime to resove pending factors. If 
pending events did not occur and 
repayment were deferred awaiting new 
developments, a Loss classification 
normally would be warranted. In the 
case of assets secured by real estate, if 
an appraisal conforms to Board 
appraisal standards but the examiner, in 
consultation with the District Appraiser, 
determines the assumptions underlying 
the appraisal are demonstrably incorrect 
(for example, market conditions have 
made the assumptions underlying the 
appraisal materially overoptimistic) and 
the asset has an additional, distinct 
weakness inherent in an asset classified 
Substandard, the asset should be 
classified Doubtful. Additionally, in the 
absence of an appraisal, the asset 
should be classified Doubtful. 

Loss 

Assets classified Loss are considered 
to be uncollectible and of such little 
value that their continuance as assets 
without the establishment of a specific 
reserve is not warranted. A Loss 
classification does not mean that the 
asset has absolutely no recovery or 
salvage value, but rather it is not 
practical or desirable to defer writing off 
all or a portion of a basically worthle^^i 
asset even though partial recover>' may 
be effected in the future. 
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Summary and Discussion of the 
Comments 

/. Acquisition, DevehpmnnU ond 
Construction (* *"ADC**i Loans, 
Nonresidcnliol and Mutlifamily 
Residential Loans, and Investments 

llie Board, as noted above. 

^pedflcally solicited public comments 
on whether the classification system 
should apply to other assets, particularly 
those without meaningful periodic 
payments. Commenters that supported a 
liroudening of the regulations argued 
that real estate>backed commercial 
loans should be classified by the same 
sitandards that are used to classify other 
commercial loans. One comment 
favored applying the proposed 
classiftcation system to all assets 
because the system could provide 
f learer and more definite guidelines as 
thrifts engage in more sophisticated and 
complex commercial lending. The OCC, 
the FRB, and the FUIC also favored 
broadening the application of the 
classification system to other assets. 

One supportive comment noted that 
many stale examiners, who review both 
state banks and federally insured, state* 
chartered thrifts, are familiar with the 
bank regulatory agencies* classification 
system and have applied it to all assets, 
and that such experience would be of 
benefit to the Board. Additionally, it 
was noted that because commercial 
loans comprise only a small portion of 
an institution's portfolio, it would be 
important to apply the new 
classiftcation system to all assets in 
order to arrive at a uniform measure of 
overall asset quality. 

Twenty*faur commenters opposed 
brt^adening the scope of the regulation, 
with tweniy*one of those commenters 
ftpcniflcally apposing the inclusion of 
real estate assets. Generally, these 
commenlers argued that the application 
of the clastincafion system should be 
limited to the commercial loans 
•’ithorized by HOIJV 5(c)(t)(R) because 
the Board*8 traditional examination 
techniques—including the use of 
Appraisals and the inclusion of 
^-heduled items in the calculation of an 
insured institution*8 minimum net-worth 
requirement—ore sufficient to protect 
insured institutions and the FSLIC fund 
from losses associated with all other 
types of assets. 

In particular, one commentor urged 
the Board not to apply the system to 
^mmercial assets secured by real 
®»late or other investments such as 
•nvesiment securities and investments in 
^bsidiaries because the Board's 
traditional methods of classifying assets 
^p|y on fairly objective measurements, 
•uch as timeliness of payments and the 


appraised value of the underlying 
security. By contrast, the Uniform 
Agreement depends more on subjective 
measurements, such as the general 
conditions of the borrower's business 
affairs and deficiencies in loan 
documentation. The commenter 
suggested that the Board should rely on 
subjective measurements only when the 
objective standards of its current 
procedures are demonstrably 
inadequate. 

The Board believes the current 
procedures are demonstrably 
inadequate for certain assets. ADC 
loans and similar loans and investments 
have long been recognized as relatively 
risky assets. These assets are often 
characterized by very low or 
nonexistent borrower equity in the 
project, high fee income. Uie payment of 
interest through an interest reserve, and 
"equity kickers" that give the lender a 
percentage of any profit. Many problem 
ADC loans are improperly reported by 
thrifts to the Board as loans when, under 
proper accounting principles, they are in 
economic substance direct investments. 
Because of the absence of any 
substantial borrower equity, the lender 
must generally depend upon the success 
of the underlying project to receive 
payment of the principal and interest on 
an ADC loan. The absence of borrower 
equity also increases the incentive for a 
borrower to walk away from a failing 
project, absent a firm personal 
guarantee backed by significant assets. 
All of these factors make ADC loans 
and similar investments far riskier than 
conventional thrift investments. The 
high fees, interest rates, and equity 
kickers so common to these assets exist 
because of the higher risks they pose. 
Borrowers must pay a high rate of return 
to compensate the lender for the 
increased risk of ADC loans and 
analogous loans and investments. A 
recent study by Professors Crockett. Fry, 
and Morvitz * confirmed this link 
between increased expected rate of 
return and risk in Texas thrifts they 
examined. Statistics computed by the 
OPF.R have found that thrifts with very 
high levels of ADC-type loans reported 
substantially higher levels of problem 
assets (real estate owned ("REO*’) and 
loans to facilitate sale) than other 
institutions.’ 


eurlic:ip«tion« in Rsliite by Saving 
Mod ImplKiitlona for ProruBbility and Riak." 

OPKR Inviti'd Working Paper No. S2 fMay lOSSt. 

*M«fTwmndum from {oc McKenaie to Eric llomel. 
Director, OPCR dated Dcccmbor 8, UNIS, For the 
Drat half of 1053. the average retare on a^eragi* 
a»»cta for toatitutions larger than SlOQ niiltion in 
aM4»ta wat 0-274 percent The top 40 holdm in 
relative terma ot AIXI Inane had an average return 
on average aeaefe of 0.507 percent. Thla diilrrence la 


The Board's supervisory experience 
supports these statistics. The 
institutions that have failed recently and 
caused the largest losses to the FSIJC 
have all involved substantial losses 
from ADC-type loans, many of which 
were actually direct investments. 
Examples include Empire Savings and 
l,oan Association of Mesquite. Texas, 
San Marino Savings and Loan 
Association of San Marino, Catifomia. 
Beverly Dills Savings and !,oan 
Association of Beverly Hills. California, 
and Sunrise Savings and Loan 
Association of West Palm Beach. 
Florida.^ The bank regulatory agencies 
have increasingly experienced similar 
problems with real estate loans.^ 
Moreover, the known problem 
institutions likely to cause future losses 
to the FSLIC often have substantial 
troubled ADC and other investments. 

In one case the institution's assets 
skyrocketed, from under $100 million in 
June 1982 to over$l billion in June 1985. 
its phenomenal growth began late in 
1982 with a dramatic increase in ADC 
loans. By December 1983. its 
construction loans were over 80 percent 
of its total mortgage portfolio. These 
construction loans were largely 100 
percent financed. The borrower 
normally had no cash equity in the 
project, and the institution's fees as well 
as the interest came out of the loan 
proceeds. Even if the borrower 
experienced problems (for example, 
construction seriously behind schedule 
or cost overruns) as long as the periodic 
interest payments were paid from the 


noi ■qcnificunt m s ifiitlttioil kov. tiemever. the 
Kum of RKO plot toani to th« till* of REO 

mvetMSCii i029 percent of nueti for all liisUtutloni 
Urgirr than $100 million in aaseu. bot it averaged 
1.752 percent of aueta for the top 40 hotdrn of ADC 
toani. Thii difference ia itatlftically tignificant at 
the approximate 96 percent cnnCdenct kvet- 
lni»Uiul»ons larger than $100 mlHian in ataeii which 
ranked among the top 40 Initilut.iinfl in proporlion 
of residential and nonreiidential oonitraclion loans 
and nonreiidential morlgages alto were associated 
with aUiisiically significant increased levels of RKO 
plus loans to facUitale the sate of rest estste 

*By .March 14.1954 when the Board found Empire 
Savings and Loan to be insolvent and ordered that it 
be liquidated, it had approximately 317 outitanding 
ADC-type ksans on its books, subtlsntidlly til of 
which were delinquent Additlonslty. the institution 
hsd 555 loans on its books that financed the 
purchase of completed condomintum units, most nf 
which were similerty delinquent, In accordance 
with generally accepted accounting principles, Ihcs** 
assets were reclsstined from loans to real estate 
investments, and the institution was re<)uired to 
estabbsb the sppropnste loss reserves snd to make 
the necessary ad|ustmentt to net worth At the time 
tike receiver was applonled, the restated net worth 
ss of December 1983 w’ss estimated to be negative 
$22.4 million, a substantial decline from the reported 
net worth of positive $206 milbon. 

*5See**Gai^lints for Troubled Reel Esisie 
Loans.** Examining Circular of the OCC (Oct 30. 
19551 
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loan in procctss the asset would not be 
listed as a scheduled Item* * In the March 
1984 examination, scheduled items were 
16.8 percent of assets. In some cases, 
after the loan in process account had 
run out and the loan became delinquent, 
the institution immediately refinanced 
the loan, advancing funds to pay the 
interest and bring the loan current. In 
such cases, the institution avoided 
establishing the reserves that would be 
required for scheduled items, and, 
although the examiner saw serious 
problems in the credit file, he had to 
order a reappraisal to force the 
institution to write down (he asset. 

As this example indicates, the Sard's 
current schedule items approach to 
identifying problem ADC loans and 
similar assets is completely inadequate 
to deal with such loans when there are 
no real periodic payments. As noted, 
many such loans have nominal periodic 
"paper** payments from an interest 
reserve. Such loans cannot become 
delinquent as long as the interest 
reserve lasts. 

Indeed. ADC loans and similar assets 
cun allow thrifts to report dramatic 
profitability from large up-front fees and 
high interest rates credited from an 
interest reserve at the same time that 
the underlying project becomes a 
disaster. Empire reported record profits 
at the very time that it in fact became 
hopelessly Insolvent, Reported profits at 
tluifts with high levels of ADC loans 
and similar assets can be grossly 
exaggerated. This is consistent with the 
OPER*s findings that thrifts with very 
high levels of ADC loans report higher 
net income and higher rales of REO and 
loans to facilitate sales, and that thrifts 
with high levels of ADC. commercial, 
residential and nonresidential 
construction loans, and multifamily and 
nonresidential mortgages all report 
stotistically significant increas^ 
percentages of mortgage fee income to 
operating income compared to other 
thrifts.* 

Unfortunately, there can be very 
8ubs1ant]<il lags before the interest 
reserve runs out and the loan turns sour. 
Thus, it mey be several years, and 
hundreds of millions of dollars of further 
improvident investments later, before 
such loans become scheduled items.^ 


■ Memorandum frooi |mi McKeiul* lo EHc llesMl. 
Direclor. OdJC duUMi DeormUer S^ IQSS. 

*One ifiatilution fronted tn-er SlSO milban tai 

loaiii durins Ihe period belwm tbo December 27. 
imz and OclotMT U HIS4. exosno. 77 pcrceal of 
ivhkii were AOC loono. The taatiiolkm tomied the 
clueing coeia, loan feet, end loierett and in tome 
cetet other emoontt (at much u $222,370) for 
umpenified perpotet. While the borrowera held 
lefal Hlle to Ihe peupoiy. they hed noeiiuity in the 
pn>)Cf:U Bpcauie the mstitution funded the iniereat 


Indeed, by growing rapidly, an 
institution can run a variant of a 
pyramid scheme whereby it keeps its 
reported net income positive even after 
the earlier real estate loans begin to go 
into default and the thrift plummets into 
ever greater msol\'ency in reality (but 
not on its books). This situation was 
virtually out of control before the Hoard 
amend^ its net-worth rule. Even afier 
the amendments, however, thrifts with 
very large ADC portfolios grew roughly 
250 percent faster than other thrifts.* 
Other thrifts have avoided defaults by 
simply refinancing the loans once the 
interest reserve runs out or by enagaging 
in a "backscratching** arrangement with 
another troubled thrift whereby they 
refinance each other*s problem loans to 
avoid adverse examiner comment. 

Despite the virtually complete 
inability of Ihe cturenf scheduled items 
approach to identify problem ADC loans 
and similar assets on a timely basis, 
many commenters opposed any 
application of a classification of assets 
system to such assets. The thrust of 
these comments was that the 
classification standards would be too 
subjective and would grant the 
examiners almost unchecked powers to 
classify an asset. Most commenters 
suggested that the Board rely on 
scheduled items treatment for 
residential property and on reappraisals 
of problem AOC loans and similar 
assets. This was believed to be a more 
objective system. 

The Board agrees that scheduled 
items treatment is effective for o%vner- 
occupied residential properly and with 
Ihe comments on the desirability of 
adopting more objective standards for 
classifying other real estate assets and 
on the importance of the Board's 
regulations requiring proper appraisals. 
To address these latter concerns the 
Board is adopting a policy statement 
that sets out criteria for each 
classification. Although the 
classification system necessarily entails 
a certain amount of subjectivity, based 
upon Ihe history of its use by the bank 
regulatory agencies the Board believes 
that the system is extremely effective. 

The Board considers the definitive 
interpretation of its appraisal 
regulations to be its Office of 
Examinations and Supervision 


paynMoU from leap procootb ntKor than ootWtinf 
(rofo th« borroKw. |K« Iomi not appear 

ai a icIiaduJcd ilaiii until fha inloretl ra a ar^ r t wrtr> 
difpUrWd and iha loon wat oontroctuolly aehnqiient 
or Ih# intlitution fo m d o a cd . Cconbinesl REO and 
df>lifu|uant oatats rooe from $1.7 millton in fuiMr 1SS2 
to Sas mdlKm in |uly less, or about 20 percmi of 
atMti. 

*M«fiuiraAdam from fot MrXmala lo Rrtr l(«>oirlL 
Oiroctor. OPER. dtttod Docambor t. tSiS. 


Memorandum No. R4lb (**R41b*^). 
Appraisal Policies and Practices of 
Insured Institutions and Service 
Corporations (March 12.1982). The 
Board agrees that R41b establishes 
objective standards for thrift appraisals. 
Accordingly, the Board has clarified in 
this final rule the bases for classifying 
troubled real estate assets, and it refers 
the reader to the discussion below of the 
re-evaluation of real estate. 

Some commenters pointed out that in 
order for the classification system to 
work effectively it will be necessary to 
train the Board's examiners and 
supervisory agents to use Ihe 
classifications. The Board wishes to 
assure those commenters that examiners 
and other supervisory personnel vrill be 
troined and will be provided with 
guidelines similar to those used by Ihe 
bank regulatory agencies. 

Z One-ia-Four-Family. Owner^}ccvpied 
Homes 

As noted, the final regulation retains 
the scheduled items approach keyed to 
tho timeliness of payments for 
traditional consumer loans, loans for 
ooe-to-four-fami!y. owner-occupied 
homes, and securities, and at the same 
time inixirporales a classification 
system that has been used effectively by 
the bank regulatory agencies for ADC 
loans and similar loans and 
Investments. As a result, the scheduled 
item treatment for slow loans containml 
in 12 CFR 561.15 will apply only to 
consumer loans, loans secured by one- 
to-four-family. owner-occupied homes, 
and other slow loans not classified as 
Doubtful or Loss pursuant to new 
§56116c(b) (2) or (3), 

The Board believes a distinction 
should be made between one-to-four- 
family, owner-occupied homes and 
nonowner-occupied dwellings. The 
source of payments received on a 
mortagage from an owner-occupant is 
derived primarily from earnings of the 
family members. There is a greater 
likelihood that such payments will be 
made because of pride in ownership and 
the stigma associated with delinquency 
and foreclosure. On the other hand, cash 
flow to service mortgages of nonowner 
occupied units may be derived from 
sources which are less reliable over an 
extended period of time. For example, a 
syndicator can use proceeds from a new 
project lo service old debt instead of 
outstanding debt of the new project 
itself. Such schemes can make problem 
assets for extended periods of time if 
loan performance is the only 
classification measure. 
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J. Consumpr Loans 

The final regulation also excepts 
consumer credit from the new 
classification system. As in the case of 
owner occupied homes, the Board's 
supervisory experience indicates that 
the scheduled items approach has been 
a successful means of evaluating the 
quality of such loans, which are keyed 
to the timely receipt of periodic 
payments. The Board will continue to 
monitor developments in this area, 
however, and will re<evaluate including 
such loans in the classification system 
should experience suggest the need for 
such modification. 

4. Securities 

The final regulation would not apply 
to a.ssets which are securities. The 
Board believes that while it may be 
desirable to apply the same 
classification system to credit provided 
to a company regardless of the form 
such credit lakes (for example, loan or 
(orpomte debt security), it is necessary 
to review further the implications of 
Applying the classification system to 
securities. Therefore, the Board is not 
applying the system to investments in 
securities at this time. 

In excluding securities from the scope 
of Ihe final classification system, it is 
i;enenilly the Board's intent to exempt 
tquity and debt securities which arc 
readily marketable and whose value can 
be readily ascertained by reference to 
widely recognized exchange quotations. 
The Board recognizes, however, that the 
broad terminology of its S 561.41 
definition of “security," which refers to 
any “investment contract" and any 
“participation in any profit-sharing ' 
‘‘Kreement," might be interpreted by 
institutions to encompass lnvi!stmenls in 
real estate investment trusts, real estate 
loin! ventures, or similar ventures for 
which no ready market or easily 
Asceituinable market value exists. It is 
the Board's view that such investments, 
which ore collateralized by real estate, 
ore subject to the same risk factors 
I huracterizing real estate loans and 
investments subject to the classification 
ttysiem^ and can be effectively evaluated 
only by applying the standards set out in 
the classification system. The Board 
therefore emphasizes that it will not 
deem such investments to fall w'ithin the 
"securities" exclusion of { 561.16c for 
the purposes of this rule. Further 
interpretations clarifying the scope of 
the exclusion will be issued as 
^Apcrlcnce with the classification 
system warrants. 


5. Otiter Assets Especially Mentioned 
rOAEM) 

Several commenters also urged the 
Board to adopt the OAEM category used 
by some of the other banking agencies. 
Those commenters believed that this 
category serv'es a useful function by 
allowing examiners to note concerns 
about an asset without requiring its 
classification. An examiner can 
highlight in a timely manner those assets 
that potentially are problem assets 
through OAEM, and thereby avoid 
classifying such assets as Substandard 
and subjecting the institution to the 20 
percent increase in its minimum net- 
worth requirement. The Board has 
considered this suggestion and has 
determined not to adopt the OAEM 
category since it has been the long 
standing practice of the Board’s 
examiners to report this type of asset as 
“Loans Subject to Comment." 

6, Effect of Classification 

A majority of commenters opposed 
the increase in required minimum net 
worth of 20 percent of the amount of 
assets classified as Substandard. 
Commenters believed that the proposed 
rule would treat insured institutions 
more stringently than financial 
institutions under the supervision of the 
banking agencies, with the result that 
insured institutions would be 
disadvantaged in their competition with 
commercial banks. 

Commenters argued that such reserve 
requirements would tend to discourage 
savings institutions from attempting to 
develop a commercial loan business 
because of the expense involved. One 
comment stated that the additional 
reserve would be onerous because, by 
definition, a Substandard classification 
is "characterized by the distinct 
possibility that the insured institution 
will sustain some loss if the deficiencies 
are not corrected" (emphasis added), 
and because the possibility of a loss 
which is not yet defined should be 
covered by (he institution's contingency 
reserv e (that is. a percentage of loan 
portfolio) based on historical losses. The 
commenter noted that loans classified 
as Substandard are not the same as 
residential real estate scheduled items 
in that a Substandard loan may not be 
delinquent because a loan is ohen 
classified for negative trends revealed 
during a credit analysis of a borrower's 
financial statement. These 
"deficiencies" may, however, be in the 
process of correction, and the loan could 
remain "current" throughout the entire 
period of credit quality deterioration. 
Tills commenter recommended that, if a 
credit deteriorates to the point where 


(he primarj* source of repayment is no 
longer sufficient to cover debt service 
and the marginal borrowing base of the 
collateral is not sufficient, the Board 
should adopt a policy of splitting the 
classification between Substandard and 
Doubtful and/or Loss. Finally, the 
commenter suggested it would be more 
appropriate to require any increase in 
the reserve on a case-by-case basis. It 
was also suggested that the Board 
consider a modification of Ihe "slow 
loans" definition so that a loan would 
not be classified as Substandard if there 
is a valid business reason for the loan to 
be past due. 

llie Board has carefully considered 
the arguments raised by the commenters 
and has determined to treat 
Substandard assets as scheduled items. 
As noted in the proposed regulation. 
Substandard assets do not increase 
banks* net worth requirement 
comparable to insured institutions* 
reserv e requirement for scheduled items. 
Banks, however, unlike insured 
institutions, are subject to variable net- 
worth requirements based upon the 
quality of their assets, as determined by 
bank regulators. 

Moreover, the bank regulatory 
agencies require that all national and 
state nonmember banks insured by the 
FDIC. regardless of size, mointaln a 
ratio of capital to total assets of not less 
that 6 percent and a ratio of primary 
capital to total assets of not less that 5.5 
percent. Other insured banks submitting 
applications to the EDIC arc subject to 
the same requirements. This minimum 
capital requirement is for fundamentally 
sound, well managed banks which have 
no material or significant financial 
weaknesses. When the hDlC determines 
that a bank does not meet this 
definition, it may determine that a 
higher minimum primary and/or total 
capital ratio is required. Because 
insured institutions generally are 
required to maintain a ratio of capital to 
total liabilities of approximately 3 
percent, which is substantially lower 
than the capital requirement for insured 
banks, the Board believes that it is 
necessary to impose stricter capital 
standards on insured institutions with 
regard to the quality of their assets. 

The Board notes that the classincation 
system will, as a commenter suggested, 
permit assets to be split among the 
various classifications and that it gives 
examiners the flexibility to classify a 
part of an asset which may well be 
deficient while not classifying the entire 
assets. Further, the Board believes that 
the classification system of the bank 
regulatory agencies deals more 
effectively with problem assets than 
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would a modification in the definition of 
‘‘slow loans.** Furthermore, a loan that is 
past due is not automatically classified 
as Substandard because being past due 
is merely one factor in determining such 
a classification. 

The proposal also provided that 
assets classified as Doubtful or Loss 
would require establishment of a 
specific reserve (50 and 100 percent, 
respectively). The specific reserves 
would be drawn from the in8titution*8 
net’worth account and thus would lower 
the amount of an institution*s actual 
regulatory net worth, as specific 
reserves do not count as eligible net- 
worth items. The majority of 
commenters supported this section of 
the proposal. Several commenters urged 
that the Board adopt a "loss reserve 
approach'* rather than requiring specific 
reserves. Other commenters stated that 
an institution should not be required to 
establish reserves until the SA has 
reviewed and approved the 
classification and directed the 
institution, in writing to establish such 
reserves. 

After careful consideration of the 
comments, the Board has determined 
that assets classified as Doubtful shall 
have specific loss reserves of 50 percent 
of book value established for them. 
Assets classified as Loss shall have 
specific loss reserves of 100 percent of 
book value established for them. 
However, when an asset secured by real 
estate has been classified in any of the 
three categories, and either the 
Corporation or the insured institution 
obtains an appraisal that the PSA 
determines is in conformance with the 
Board's appraisal standards, the insured 
institution shall establish and maintain 
a loss reserve equal to the overvaluatiim 
instead of treating the asset as a 
scheduled item or establishing the 
reserve imposed by the classincation 
system. Similarly, for other classified 
assets, as long as methodology utilized 
to arrive at the overvaluation is 
acceptable to the SA the insured 
institution shall establish and maintain 
a loss reserve equal to the overvaluation 
Instead of treating the asset as a 
scheduled item or establishing the loss 
reserve imposed by the dass^cation 
system. The remaining portion of the 
asset will not be classified as Doubtful 
or Substandard unless there are 
additional distinct weaknesses that 
justify the classification. 

The Board wishes to emphasize in 
response to the comments that in some 
circumstances an asset may well be 
classified in more than one category and 
that a portion of the asset may remain 
unclassified. In addition, factors such as 


the coverage of a loan by private 
mortgage insurance should be taken Into 
account in determining the appropriate 
reserve requirement when the 
probability of a full insurance payment 
is substantial. 

An example of proper utilization of 
the classification system is the case of a 
company being liquidated, for which the 
bankruptcy court has approved a plan 
with a minimum disbursement of 40 
percent and a maximum of 85 percent to 
unsecured creditors, including an 
insured institution lender. Then the only 
portion of the credit which is doubtful is 
the 25 percent difference between 40 
and 65 percent. A proper classification 
of such a credit would show 40 percent 
Substandard. 25 percent Doubtful and 
35 percent Loss. 

7. FASD 15 

A question arose regarding the 
relationship between the proposal and 
loans which are restructured or 
modified. Under this rule, as Is the case 
when applying the Statement of 
Financial Accounting Standards No. 15. 
Accounting by Debtors and Creditors for 
Troubled Debt Restructuring (June 1977), 
of the Financial Accounting Standards 
Board ("FASB") in accordance with 
generally accepted accounting principles 
and as applied by the banking 
regulatory agencies, at the time of 
restnicluring the loan and periodically 
thereafter the loan and its underlying 
collateral should be evaluated and 
allowances for losses should be 
provided as appropriate to the 
restructuring. 

A Re^valuation of Rea! Estate 

The Board also proposed to revise 12 
CFR 583.17-2(b), the appraisal provision 
in the Board's examinations and audits 
regulations for insured institutions. The 
proposed rule allowed for evaluations 
that take into consideration economic 
factors other than direct appraisal of 
prupeiiy that directly affect the 
immediate value of the assets to the 
insured institution. 

The majority of commenters opposed 
the re-evaluation of real estate as 
proposed. They believed that the 
proposal might lead to arbitrary 
decision-making by examiners because 
it was highly subjective and. 
consequently, they believed that it 
would give examiners too much 
discretionary authority. Many 
commenters believed that certified 
appraisers were more qualified because 
the appraisal process is more structured, 
has more consistent standards, and is 
more objective. These commenters 
acknowledged that while there is 
considerable disagreement over the 


contents and effectiveness of R41b. it 
provides a better method of evaluation 
than the one proposed. 

The Board agrees that R4lb 
establishes important objective 
appraisal standards, and it also agrees 
with those commenters who desired 
more objective standards than those 
proposed for rc-evaluating assets 
secured by real estate. Therefore, the 
final regulation authorizes examiners to 
re-evaluate assets in accordance with 
the newly adopted classification system. 
The Boa^ believes that this will result 
in more objective re-evaluations. In this 
regard, the Board notes that all re- 
evaluations performed by examiners 
must be based on substantiated facts 
and contain sufficient documentation to 
support the evaluation. Such 
documentation is necessary in order to 
provide supervisory authorities with the 
information needed to order adjuslment 
of charges. 

In addition, the Board is amending 12 
CFR 563.17-2(b) to provide that a re- 
evaluatiun of real estate shall be based 
on an appraisal as provided by I 583.17- 
1, except in the following circumstances. 
A loan or investment that requires an 
appraisal under the Board's rules but for 
which the institution has no appraisal in 
its files shall be classified as Doubtful If 
there is an appraisal in the tnstitution*s 
files but it does not conform with the 
Board's appraisal standards (currently 
set out in R4lb). the asset should be 
classified as Substandard. If the 
examiner determines that the 
assumptions underlying an appraisal 
that complied with the Board's approis«il 
standards at the time the appraisal was 
made are demonstrably incorrect, the 
asset should also be classified as 
Substandard If the examiner 
determines, with the aid of the District 
Appraiser, that an appraisal is no longer 
accurate because the assumptions 
underlying the appraisal are 
demonstrably incorrect (for example, 
because market conditions have 
rendered these assumptions materially 
overoptimistic). and that the asset has 
an additional weakness inherent in an 
asset classified Substandard, the asset 
should be classified Doubtful An asset, 
or portions thereof, are classified Loss 
only upon the basis of reappraisals of 
that asset or substantially identical 
assets. In sum. the final rule does apply 
objective standards for classifying 
problem assets, and in the case of real 
estate assets those standards do place 
critical importance on appraisals 
conforming with the Board's standards. 

In addition to applying objective 
standards, the final rule provides further 
protection against the fear of arbitraiy^ 
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classifications by the examiners. It is the 
SA who is empowered to order a 
valuation allowance. The express role 
provided for the District Appraiser in 
the final rule acts as a further check and 
balance. 

In the event of any disagreement 
regarding the value assigned in any 
reappraisal of real estate, the PS.^ will 
have the final authority to approve or 
reject any or all appraisals or 
valuations. 

The Board has determined, however, 
that it cannot rely solely upon 
reappraisals as an alternative to 
idoptlng a classification system for real 
estate assets. Currently, the Board must 
rely on such reappraisals to identify 
problem real estate assets that are not 
in default because of interest reserves or 
refinancings. Sometimes institutions fail 
to order reappraisals as agreed.* 
Reappraisals typically take many 
m onths to conduct. In the Federal Home 
l.oan Bank of Dallas dislnct, the average 
time to conduct a reappraisal is 
approximately eight months. Even when 
the reappraisal is received, it may not 
comply with R41b. and the entire 
process may have to begin anew.** 
Problem institutions often refuse to 
establish loss reserves even when a 
reappraisal complying with R41b 
Mibstantiates the loss. The situation 
becomes a true nightmare in the worst 
problem thrifts because hundreds of 
properties may require reappraisal. 

In a recent failure, the Bird's 
cippointment of a receiver for a severely 
troubled thrift was subatantially delay^ 
by the problem of substantiating losses 
through reappraisals. In another recent 
fuilure, even though the Board was 
ultimately able to secure reappraisals 
establishing the need for substantial loss 
reserves, the thrift refused to establish 
the reserves and secured a back* 

ratching takeout loan from another 
problem thrift for several of the loans 
that had long been in default. The very 


* In ofi« iiMtifuUon tlw nwWpiwutent ondllori 
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<oiminers oMatned ihosr ondnrud by the auditon. 
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act of ordering reappraisals gives 
months of notice to the worst problem 
instilutioos that they need to covei their 
tracks. The Board's supervisory 
experience compels the conclusion that 
continued reliance on reappraisals as 
the sole means for classifying problem 
real estate assets would be disastrous 
for the FSUC. 

The Board is also amending $ 583.17- 
2(c) to provide that if a re*evaluation of 
assets by an insured institution 
discloses that any assets of the 
institution or its service coiporation is 
overvalued on its books, such institution 
or service corporation shall, at the 
direction of the SA, make on adpistment 
of the book value of such asset, and. 
unless otherwise directed by the SA, 
such adjustment shall be made by 
establishing and maintaining a speciBc 
reserve in an amount equal to the 
overvaluation. 

9. Initio! Regulatory Flexibility Analysis 
Comments 

Pursuant to tcxrtioci 3 of the Regulatory 
Flexibility Act, 5 U.S.C 603, the Board 
provided in its proposed regulation an 
initial regulatory flexibility analysis. As 
a result of that analysis the Board 
received a comment letter from the 
United Stales Small Business 
Administration F'SBA") Office of Chief 
Counsel for Advocacy, which stated that 
it believed the initial regulatory 
flexibility analysis published with the 
proposed rule overlooked the potential 
deterrent to small busin€^ss lending that 
the proposed classification system may 
have on insured institutions due to the 
subjective nature of the proposed loan 
classifications and examination 
procedures. The SB A suggested that the 
proposed regulation be amended to 
recognize the unique problems of 
insured institutions lending to small 
businesses. The Board it aware of the 
unique problems of small businesses 
and encourages insured institutions to 
recognize these differences. The Board, 
however, does not believe it is 
necessary at this time to amend its 
proposal to include specific factors to be 
taken into account for small businesses. 
If in the future the Board believes such 
special notice is required, it will Issue a 
proposed amendment. 

Effective Date and Soiidtatioa of 
Comments 

The Board believes that it is important 
to implement this new method of 
classifying assets expeditiously. 
Therefore, the classification system for 
all assets, other than consumer loans, 
loans secured by one-to-four-family, 
owncr*occupied homes and securities 


will be effective 30 days following 
publication of the regulation in the 
Federal Register. Likewise, the Board 
believes it is important that the re* 
evaluation of real estate as proposed 
become effective 30 days after 
publication. 

As noted previously, the Board has 
determined to include in the coverage of 
the classification system all assets 
except consumer loans, loans secured 
by one*ta*four*family, owner-occupied 
homes, and securities. Since the B^rd 
in its proposal specifically requested 
comments on whether the dasalfica I ion 
system should also apply to all or some 
of the loans currently assessed under 
the '^scheduled items'* approach, the 
Board has determined pursuant to 5 
U.S.C SS3(b) and 12 CFR 508.11 that 
additional notice and public comment Is 
unnecessary. 

The Board, however, solicits further 
comments on the general scope of the 
dassification system and accordingly is 
providing for a 60-day comment period 
after which, if appropriate, the scope 
may be modified, extended, or 
otherwise addressed. 

Final Regulatory Flexibility Analysis. 
Pursuant to section 3 of the Regulatory 
Flexibility Act. Pub. L No, 96-354, 94 
Stat. 1164,1167 (1980), the Board is 
providing the following regulatory 
flexibility analysis: 

1. Need for and objectives of the rule. 
These elements are incorporated above 
in SUPPCEMENTAflY INFOftMATION 
regarding the rule. 

2. Issues raised by comments and 
agency assessment and response. These 
elements are incorporated above in the 
SUPPUEMEMTAPTY mFORMATiON regarding 
the rule. 

3. Significant alternatives minimizing 
small-entity impact and agency 
response. 'These elements arc 
incorporated above in suPPLEMCNTAfiv 
INFORMATION regarding the rule. 

List of Subiects in 12 CFR Parts 561,563 
and 571 

Savings and loan associations, 

SUBCHAPTER O-fEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

Accordingly, the Federal Home Loan 
Bank Board hereby amends Parts 561, 
563, and 571 of Subchapter D, Chapter V, 
Title 12. Code of Federal Regulations, as 
set forth below, 

PART 561—OERWmONS 

1, The authority citation for Part 561 is 
revised to read as follows: 

Aulhonty: 12 U.S.C 1724-28 1738 RfOfg. 
PImh No. 3 of 1947, 3 CFR. 1943-194S Comp, p 
1071. unless otherwise noted. 
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Z Amend S 561.15 by revising 
paragraph (a) as follows. The 
introductory text of the section is 
printed for the convenience of the 
reader. 

§561.IS Schediited items. 

The term ^'scheduled items*’ means: 

(a) Assets or portions thereof 
classified Substandard under § 561.16c 
of this part (other than loans specified in 
paragraph |b) of this section), slow 
consumer credit, and slow loans (other 
than loans classined Doubtful or Loss 
under § 561.16c of this part). 


§561.16 (Amended] 

3. Amend § 561.16 by revising the 

introductory text to read as follows: 
“With respect to loans on the security of 
a 'home.* as defined in § 541.14 of this 
chapter, which is owner-occupied, the 
term *slow loans' means:.. 

4. Add a new § tel.l6c as follows: 

§ 561.16c Classification of certain assets. 

(a) Scope, The classification system 
described in this section applies to all 
assets or portions thereof held by an 
insured institution except for loans 
secured by "homes." as defined in 

§ 541.14. that are owner-occupied, 
"consumer credit." as defined in 
§ 561.38. and all "securities," as defined 
in § 561.41 of this chapter. 

(b) ChssificQtions, —(1) Substandard. 
Assets classified Substandard are 
inadequately protected by the current 
net worth and paying capacity of the 
obligor or of the collateral pledged, if 
any. Assets so classified must have a 
well-defined weakness or weaknesses. 
l1iey are characterized by the distinct 
possibility that the insured institution 
will sustain some loss if the deficiencies 
are not corrected. 

(2) Doubtful. Assets classified 
Doubtful have all the weaknesses 
inherent in those classified Substandard 
with the added characteristic that the 
weaknesses make collection or 
liquidation in fuU. on the basis of 
currently existing facts, conditions, and 
values, highly questionable and 
improbable. 

(3) Loss. Assets classified Loss are 
considered uncollectible and of such 
little value that their continuance as 
assets without establishment of a 
specific reserve is not warranted. This 
classification does not mean that an 
as.set has absolutely no recovery or 
salvage value, but. rather, that it is not 
practical or desirable to defer writing off 
y basically worthless asset even though 
partial recovery may be effected in the 
future. 


(c) Effect of Classification. (1) Except 
as set forth in paragraph (c)(2) of this 
section, assets classified Substandard 
shall be treated as scheduled items, 
assets classified Doubtful shall have 
specific loss reserves of 50 percent of 
book value established for them, and 
assets classified Loss shall have specific 
loss reserves of 100 percent of book 
value established for them. 

(2]|i) When an asset secured by real 
estate has been classified and either the 
Corporation or the insured institution 
obtains an appraiaal that the 
Supervisory Agent determines is in 
conformance with the Board's appraisol 
standards, the institution shall establish 
and maintain a loss reserve equal to the 
amount by which the valuation of the 
asset on the books of the institution 
exceeds the value established by such 
appraisal, instead of the reserve 
imposed or the scheduled item treatment 
mandated by the classification system. 
The remaining portion of the asset shall 
not be classified Doubtful or 
Substandard unless there are additional, 
distinct weaknesses that justify such 
classification. 

(ii) Similarly, for a classified asset not 
secured by real estate, as long as the 
methodology used to arrive at the 
overvaluation is acceptable to the 
Supervisory Agent, the insured 
institution shall establish and maintain 
a loss reserve equal to the overv*aluation 
Instead of the reser\'e imposed or the 
scheduled item treatment mandated by 
the classification system. The remaining 
portion of the asset shall not be 
classified Doubtful or Substandard 
unless there are additional, distinct 
weaknesses that justify such 
classification. 

(d) Defecations and interpretations. 

(1) The Principal Supervisory Agent or a 
Supervisory Agent disignated by him or 
her shall have authority to approve or 
disapprove the classification of assets 
made pursuant to this section. 

(2) When an appraisal is required or 
made in connection with any re- 
evaluation of assets, the Principal 
Supervisor)' Agent shall have the final 
authority to approve or reject any or all 
appraisals or valuations related thereto. 

(3) The Board's Office of 
Examinations and Supervision shall, 
from time to time, issue interpretations 
and other informational material 
regarding classification of assets. See 

§ 571.1 a of this subchapter, containing 
the Corporotion's statement of policy on 
the classification of assets. 

PART 563--OPERATIONS 

5. The authority citation for Part 563 is 
revised to read as follows: 


Authority: Sec. 17.47 Stat. 736. as amended 
(12 use 1437); sec. 202. 96 Stat. 1469; sec. 409 
94 Slat. 160; secs 401-405. 407. 46 Slat. 12S5> 
1200. as amended (12 USC 1724-1726.1730); 
Reorg, Plan No. 3 of 1947.12 FR 4981. 3 CTR. 
1943-48 Comp., p. 1071. 

0. Amend § 563.17-2 by revising the 
title of paragraph (a) and by revising 
paragraphs (b) and (c) as follows: 

§ 563.17-2 Re-evaluation of assets; 
adjustment of book value; adjustment 
charges. 

[b] Heal estate owned. * • * 

[h] Re-evafuation of other assets. In 
connection with each examination of an 
insured institution or service 
corporation, the Board's examiner shall 
make such re-evaluation of such 
institution's or service corpora lion's 
assets (exclusive of insured or 
guaranteed loans) as he or she deems 
advisable or necessary. Any such re- 
evaiuation of real estate shall be based 
on an appraisal as provided by § 563.17- 
1 of this subchapter, except that: (IJ Re- 
evuluation of parcels of real estate that 
are similar in all essential respects may 
be based on an appraisal of one or more 
of such parcels; (2) if the appraisal does 
not conform with Board appraisal 
standards or the assumptions underlying 
the appraisal are demonstrably 
incorrect, the examiner shall classify the 
asset Substandard in accordance with 
§ 563.16c(b) of this subchapter. (3)(i) if 
there is no appraisal the examiner shall 
classify the asset Doubtful in 
accordance with § 561.16c(b); or (ii) if 
there is a conforming appraisal but the 
assumptions underlying the appraisal 
are demonstrably incorrect and the 
examiner's analysis has identified a 
well-defined w'cakness or weaknesses 
inherent in an asset classified 
Substandard, the examiner shall classify 
the asset Doubtful in accordance with 
§ 561.16c(b) and request the District 
Appraiser to analyze the asset and the 
appraisal to determine whether the 
Doubtful or a lx)ss classification 
appropriate for some portion of the 
asset. 

(c) Adjustment of book value. If the re- 
evaluation of assets by an insured 
institution or otherwise, as ordered by 
the Corporation, disclose that any asset 
of an institution or service corporation is 
overvalued on its books (exclusive of 
overvaluation due to fluctuations in 
value which are caused by changes 
solely in market interest rales), such 
institutions or service corporation shall, 
at the direction of the Supervisory 
Agent, make an adjustment of the book 
value of such asset, and. unless 
otherwise directed by the Supervisory' 
Agent, such adjustment shall be made 
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by establishing and mainUitning a 
specific reserve in an amount equal to 
the overvaluation. When an appraisal is 
required and made in connection with 
any re-evaluation of assets, the Principal 
Supervisory Agent shall have the final 
authority to approve or reject any or all 
iippraisals or valuations related thereto. 

• • • » • 

PART 571-STATEMENTS Of POLICY 

7. The authority citation for Part 571 is 
revised to read as follows: 

Authority: 12 U.S.C 1725.1726; Peors. Ft^n 
Na 3 of 1947, 3 CKR. 1943-1646 Comp^ p. 
tOTt, unless otherwise notod. 

0w Add a new i 571.1a as follows: 

§ 571.1a CtassifIcatkKi of certain assets. 

This statement of policy provides 
guidance in the classifir^tton of assets 
pursuant to § 561.16c of this subchapter. 
Assets subject to this classification 
requirement may fall within more than 
one category, and a portion of an asset 
may remain unclassified. Reserves 
established by an insured institution for 
such assets must be based on an 
appraisal made In accordance with 
Board appraisal standards and should 
lake into consideration the availabiltty 
of compensation by private mortgage 
insurance when the probability of full 
insurance payment is substantial. 

(a] Sabstondord. An asset classified 
substandard must have a well-defined 
weakness or weaknesses. A 
Substandard asset is an asset 
inadequately protected by the current 
net worth and paying capacity of the 
obligor or pledged collateral, if any. It is 
< Haracterb^ by the distinct possibility 
that the institution will sustain some loss 
if the deficiencies are not corrected. 
Weaknesses are to be based upon 
ot)jecUve evidence. The possibility that 
liquidation would not be timely requires 
a Substandard classification even if 
there is little likelihood of total loss. If 
the defidencies are not correemd, the 
insured institution may sustain some 
loss. Assets classified Substandard 
would exhibit one or more of the 
following characteristics: 

(1) Collateral which is not subject to 
adequate inspection and vcMification; 

(2) The primary source of repayment 
U gone and the lending institution is 
relying upon the secondary source: 

(3) A loss does not seen likely, but 
sufficient problems have arisen to cause 
the institution to go to abnormal lengths 
to protect its position in order to 
maintain a high probability of 
repayment; 

(4) Obligors are unable to generate 
(-‘Hough cash flow for debt reduction: 

(5) Deterioration in collateral; 


(6) Flaws in documentation, leaving 
the lending institution In a subordinated 
or unsecured position: 

(7) With regard to assets secured by 
real estate, the appraisal does not 
conform with Board appraisal 
standards, or the assumptions 
underlying the appraisal are 
demonstrably Incorrect; 

(8) Board examiners may also 
consider the following in efetermining 
whether a Substandard rlassification hi 
appropriate: 

(1) Restructuring of loans regarding 
payment schedule or term, collateral, or 
in any other manner adverse to the 
institution: 

(ii) Deterioration in the borrower*! 
affairs sufficient to cause the institution 
to look to the sale of collateral for 
repayment: 

(ni) l,oana to unproBtalde or 
undercapitalized businesses: 

(iv) Special problems arising from 
conditions of a given industry; or 

(v) Significant deterioration in market 
conditions. 

It is Incumbent upon the examiner to 
avoid classificatfon of sound assets. The 
presence of one of these factors does not 
mandate that the asset be classified 
Substandard if the examiner does not 
believe that the presence of that factor 
indicates a well-defined weakness that 
jeopardizes the timely liquidation of the 
asset, or realization on the collateral, at 
the asset's book value. 

(b) Doubtful (1) An asset classified 
Doubtful would exhibit discernible loss 
potential if some loss, but not complete 
loss, seems very likely but there is still 
sufficient uncertainty to permit the asset 
to remain on the books at its full value. 
In addition, a Doubtful classification 
could reflect the fact that the primary 
source of repayment is gone and serious 
doubt exists as to the quality of the 
secondary source of repayment. 

(2) The possibility of loss on a 
Doubtful asset is high, but, because of 
certain important and reasonably 
specific pending factors which may 
work to the strengthening of the asset, 
its classification as an estimated loss is 
deferred until its more exact status may 
be determined. 

(3) A Doubtful classification would 
most likely not be repeated at a 
subsequent examination because there 
should be enough time to resolve 
pending factors which may work to the 
strengthening of an asset. If pending 
events did not occur and repayment was 
deferred awaiting new developments, a 
Loss classification normally would be 
warranted. In the case of assets secured 
by real estate, if an appraisal conforms 
to Board appraisal standards hut the 


examiner, in consultation with the 
Oistricl Appraiser, determines that the 
assumptions underlying the uppriiisal 
arc demonstrably incorrect and that the 
asset has a well-defined weakness or 
weaknesses inherent in an asset 
classified Substandard, the asset should 
be classified Doubtful. Additionally, in 
the absence of an appraisaL the asset 
should be classified Doubtful. However, 
the entire asset should not be classified 
Doubtful if the probability of o partial 
recovery is substantial (for example, 
there is private mortgage insurance and 
the probability of full insurance 
payment is substantial). 

(c) Loss. An asset classified toss is 
considered uncollectible and of surh 
little value that continuance as an asset 
without the establishment of a specific 
reserve is not warranted. A Loss 
classification does not mean that an 
a.4set does not have recovery or salvage 
value, but simply that it is not practical 
or desirable to defer writing off all or a 
portion of a basically worthless asset, 
even though partial recovery may be 
effected in the future. 

(d) Effect of dassifNation. (1) Except 
as set forth in paragraph (dH2) of this 
section, assets classified Substandard 
shall be treated as scheduled items, 
assets classified Doubtful shall have 
specific loss reserves of 50 percent of 
book value established for them, ond 
assets classified Loss shall have specific 
loss reserves of 100 percent of book 
value established for them. 

|2)(i) When an asset secured by real 
estate has been classified and either the 
Corporation or the insured institution 
obtains an appraisal that the 
Supervisory Agent determines is in 
conformance with the Board's appraisal 
standards, the insured institution .shall 
establish and maintain a loss reserve 
equal to the amount by which the 
valuation of the asset on the books of 
the institution exceeds the value 
established by such appraisaL instead of 
the reserve imposed or the scheduled 
item treatment mandated by the 
classification system. The remaining 
portion of the asset shall not be 
classified Doubtful or Substandard 
unless there are additional, distinct 
weaknesses that justify such 
classification. 

(it) Similarly, for a classified asset not 
secured by real estate, as tong as the 
methodology used to arrive at the 
overvaluation is acceptable to the 
Supervisory Agent, the insured 
institution shall establish and maintain 
a loss reserve equal to the overvaluation 
instead of the reserve imposed or the 
scheduled item treatment mandated by 
the classification system. The remaining 
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portion of the asset shall not be 
ctossificd Doubtful or Substandard 
unless there are additional, distinct 
weaknesses that justify such 
classirication. 

By the Federal Homo Loan Bunk Board 
Jeff Scooyers. 

Secrutar}', 

Doc. 8S 30638 Filed 12-30-^5: 8 45 am) 
•itLIlM COOC f79S-af-«l 


12 CFR Parts S63, S63c. and 563g 
fNo. 85-11971 

Securities Offerings; Federal Savings 
and Loan Insurance Corporation 

aqcncy: Fedora! Home Loan Dank 
Board. 

action: Final rule. 

summary: The Federal f lome Loan Bank 
Board ("Board"), as the operating head 
of the Federal Savings and Loan 
Insurance Corporation ("FSIJC" or 
"Corporation"), is adopting regulations * 
go\eming certain offers or sales of 
securities Issued by an institution 
("issuer"), where (1) the institution is an 
"insured institution" as that term is 
defined in } 561.1 of the Board's 
Insurance Regulations. (2) the institution 
is a fcdcrally chartered insured 
institution in organization, or (3| the 
institution is a slate'chartercd 
institution in organization and is 
approved for insurance of accounts by 
the Corporation. The final rules provide 
that an issuer's offer or sale of securities 
shall be made only through the use of an 
offering circular which has been filed 
with, and declared effective by. the 
Corporation. Exemptions would be 
available for offerings (1) made prior to 
the effective date of the final rules. (2) of 
securities and transactions which would 
be exempt from registration under 
certain sections of the Securities Act of 
1933 ("Securities Act") if the issuer were 
subject to the registration requirements 
of the Securities Act. (3) of certain 
collateralized debt securities in 
minimum denominations of $100,000 or 
more. (4) complying with the Board's 
regulations on retail repurchase 
agreements, except where the issuer has 
a net-worth deficiency. (5) in 
conversions from mutual to stock form 
other than in a supervisory case. (6) in 
certain non>public offerings. (7) to 
employees and directors pursuant to a 
qualified pension, prtifit sharing or stock 
bonus plan, and (8) of securities 
distributed exclusively abroad to foreign 
nationals. The offering circular is 
required to comply with certain items of 
Form OC and Form PS under the Board's 


Conversion Regulations and with all of 
the items of the registration form that 
the issuer could use if it were required 
to register the securities under the 
Securities Act. The Board also is 
amending its regulations governing 
mutual capital certificates, outside 
borrowings, and subordinated debt to 
eliminate offering-circular requirements 
that would be rendered unnecessary' by 
the final regulations, eliminate the 
minimum-denomination requirements^ 
for outside borrowing end subordinated 
debt securities, and permit an insured 
institution or an affiliato to offer or sell 
its securities in the offices of the insured 
institution under specified 
circumstances. Finally, the Board is 
amending its retail-repurchase- 
agreement regulations to clarify the 
offering circular requirements. 

EFFCCTive date: March 1.1986. 

FOR FURTHER INFORMATION CONTACT. 
Scott E Bartel. Attorney, (202 377-6963); 
John P. fiarootunian, (202 377-6415), 
Deputy Director for Securities: |ulie L 
Williams. (202 377-6459). Associate 
General Counsel. Director, Corporate 
and Securities Division. Office of 
General Counsel. Federal Home Loan 
Dank Board, 1700 G Street. NW.. 
Washington. DC 20552. 

SUPPLEMENTARY INFORMATION: By 
Resolution No. 85-622. dated September 
13.1985 (50 FR 38839, September 25, 
1965) the Federal Home Loan Bank 
Board ("Board"), as operating head of 
the Federal Savings and l^an Insurance 
Corporation ("Corporation" or "FSLIC") 
re-proposed regulations for securities 
offerings by insured institutions. The re¬ 
proposal was essentially a modified 
version of an earlier proposal adopted 
by Resolution No. 83-126, doled March 
3.1983 (46 FR 10684. March 14.1983). 
The principal modifications made by the 
re-proposal: (1) Deleted the first 
proposal's exemption for certain 
exchange offerings, intrastate offerings, 
and offerings to employees, officers or 
directors pursuant to certain stock 
plans. (2) provided an exemption for 
certain collateTalized debt securities 
issued in minimum denominations of 
$100,000 or more: (3) required issuers in 
a public offering to register under the 
Securities Exchange Act of 1934: (4) 
provided that the exemption for a non¬ 
public offering is only available upon 
compliance with the Board's 
requirements; (5) revised the first 
proposal's exemption for a non-public 
offering, from sales to not more than 15 
persons to sales to not more than 35 
investors having a personal or business 
relationship with the issuer or who are 
otherwise sophisticated investors: (6) 
provided a procedure for shelf- 


registration: end (7) added provisions 
for enforcement which provided for the 
Corporation to direct a rescission offer. 

Upon further consideration and in 
response to the comments received on 
both the firs* proposal and the modified 
re-proposal, the Board is adopting final 
rules which, inter alia. (1) re-instulcs all 
of the available exemptions under the 
Securities Act of 1933 except for section 
3(a)(5). the general exemption for thrift 
securities, and section 3(d)(11), the 
intrastate offering exemption: (2) 
provides for a "safe harbor" non-public 
offering exemption; (3) docs not require 
all issuers making public offerings to 
register under the ^curities Exchange 
Act of 1934. but instead requires the 
filing of certain current and periodic 
reports for a one year period; (4) 
redefines the term "offer" and "sale" to 
exclude securities issued upon the 
exercise of certain warrants and 
conversion rights; (5] expands the 
exemption for collateralized debt 
securities offered by insured 
institutions; (6) revises the escrow 
requirement to apply only to offerings 
made on a best efforts all-or-none or, 
minimum-muximum basis; (7] defines 
what constitutes an unsafe or unsound 
practice within the meaning of the 
National Housing Act of 1934 and the 
Home Owners" Loan Act of 1933 in 
connection with the issuance of 
securities: and (8) deletes the power of 
the Corporation to require a rescission 
offer bo made by an insured institution 
under certain circumstances. 

By adopting the final rules, the Board 
is imposing uniform disclosure 
requirements on all insured institutions 
making public offerings of their 
securities. In doing so. the Board has 
determined to regulate an area of thrift 
activity currently left unregulated by an 
exemption in the Securities Act for 
securities issued by regulated thrift 
institutions. The Board has decided to 
regulate securities offerings by an 
exercise of its authority over insured 
institutions and federally-chartered 
thrifts vested in it by the provisions of 
the National Housing Act of 1934 and 
the Home Owners* Loan Act of 1933. 
(For a detailed discussion of the Board's 
authority to adopt final rules regulating 
securities offerings by insured 
institutions, see Resolution No. 85-622 
dated September 13.1965 (SO FR 38830. 
September 25,1965.) In this respect, the 
Board has determined that the 
imposition of fair and reasonable 
uniform disclosure requirements for 
securities offerings by insured 
institutions would reduce the risk that 
securities offerings without uniform 
disclosure requirements would have a 
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negative effect on the ability of 
institutions to raise capital and a 
concomitant adverse effect on the safety 
and soundness of such institutions and 
the FSIJC. By adopting final rules 
regulating public securities offerings in 
thrift securities, the Board desires to 
foster integrity, confidence and 
discipline in the market-place for such 
securities. 

The Board has decided to regulate 
securities offerings through final rules 
which require full and adequate 
flisclosure of material information by 
insured institutions. In deciding on the 
method of regulation the Board would 
implement, it considered all three 
principal methods for securities 
regulation used in the United States: (1) 
Regulation solely through anti-fraud 
provisions: (2) merit regulation; and (3) 
disclosure requirements. Regulation of 
securities offerings solely with anti¬ 
fraud provisions, however, lacks the 
uniformity of disclosure desired by the 
Board. Anti-fraud provisions, in and of 
themselves, do not ortiinarily create an 
.iffirmativc disclosure obligation. 
Rasically, implicit obligations under the 
anti-fraud provisions require an issuer 
who makes certain voluntary disclosure 
in connection with the sale of its 
securities to make truthful disclosure 
and prohibits “half truths** which may 
mislead investors. However, the anti- 
fraud provisions do not require an issuer 
to make any disclosure at all nor do 
such provisions provide any guidance to 
issuers on what types of disclosure are 
adequate enough to enable potential 
investors to make a fully informed 
investment decision. For these reasons. 
Congress and almost all of the states 
have chosen not to rely solely on anti- 
fraud provisions to regulate securities 
offerings. 

Some states, however, regulate offers 
and sales of securities on the basis of 
merit. In these iurisdictions, the state 
makes a determination that the offering 
is **fair. just, and equitable** to the 
investor. Such states, like California for 
example, will not permit offerings of 
?>ecuritics to be made to residents of the 
state if the offering, in the opinion of the 
state, is too speculative or otherwise not 
fair and reasonable to the investor. Such 
parens patriae regulation over securities 
offerings, however, may take more time 
and personnel to implement and may 
otherwise be more burdensome on 
issuers then regulation on the basis of 
full disclosure. 

I As already mentioned. Congress and 
1 many of the states have chosen to 
regulate securities offerings on the basis 
of disclosure. Full disclosure of material 
information serves to place the owners 


of securities on a party, so far as 
possible, with the management of the 
institution, and to place the buyer on the 
same plane, so far as available 
information is concerned, with the 
seller. ‘ Its fundamental purpose is to 
substitute a philosophy of full disclosure 
for the philosophy of caveat empior. * * 

As l.ouis D. Brandeis once wrote, 
“sunlight is said to be the best of 
dtsinfectants. ^ and in the words of 
Professor Louis Loss, “people who are 
forced to undress in public will 
presumably pay some attention to their 
figures.**^ 

Regulation of securities offerings 
through the final rules* system of full 
and fair disclosure most effectively 
implements the desire of the Board to 
foster integrity, conHdence and 
discipline in the marketplace for thrift 
securities. The finol rules require 
uniform minimum disclosure be made in 
public offerings of thrift securities, 
provide potential investors in thrift 
securities with adequate information to 
make fully informed investment 
decisions, and implement a fair system 
of disclosure for the issurance of 
securities by thrift institution.s. 

Offering Circular Requiremanl—Section 
563g.2 

The final rules provide that, unlc.ss an 
exemption is available, no insured 
institution offer or sell any security 
issued by it unless such offer or sale is 
accompanied or preceded by an offering 
circular which includes certain uniform 
disclosure and which has been filed 
with, and declared effective by. the 
Corporation. The rules also provide for 
the use of preliminary offering circulars 
and certain limited pre-fding and post 
filing public notifications. The offering 
circular filing requirements are designed 
to operate consistently with industry 
practice and, in this respect, attention 
has been given to make the final rules 
no more burdensome on thrift 
institutions than the requirements 
applicable to other entities subject to 
the similar registration requirements 
under the Securities Act. 

One person commenting on the 
proposed rules pointed out that 
proposed { 563g.2 appeared to prohibit 
oral offers after the filing of the offering 
circular—an effect inconsistent with the 
proposed rule's counterpart under the 
Securities Act. The effect of prohibiting 
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oral offers after the filing of the offering 
circular would be inconsistent with the 
industry practice of selling securities 
wherein oral statements are permitted 
under the Securities Act after the filing 
of a registration statement. However, all 
written offers must be made with a 
Securities Act prospectus. It was not the 
Board's Intention to be inconsistent with 
industry practice under the Securities 
Act. Therefore, the final rules have been 
revised to provide at S 563g.2(bH3) that 
oral offers of securities covered by an 
offering circular made after the offering 
circular is filed with the Corporation is a 
**communication not deemed to be an 
offer" under Part 563g. 

Like registration statements filed 
under the Securities Act. § 563g.6 
provides that offering circulars filed by 
insured institutions are automatically 
declared effective by the Corporation on 
the twentieth day after filing or on such 
earlier date determined by the 
Corporation. The Board expects that the 
traditional delaying amendment will be 
used by insured institutions and. in all 
but unusual cases, timely requests for 
acceleration of the effective date will be 
honored. In this respect, the proposed 
rules provided that the Corporation 
could deem an offering circular ’'not 
effective’’ if it determined that the 
offering circular failed to comply with 
the requirements of the regulations. On 
further consideration, however, the 
Board has revised this requirement of 
proposed S 583g.6(d) by providing that 
only if it appears to the Corporation that 
an offering circular contains a false or 
misleading statement of material fact, or 
omits to state facts required to make the 
disclosure therein not misleading, then 
the Board Itself, as operating head of the 
Corporation, may pursue any remedy it 
is authorized to pursue under the 
National Housing Act of 1934 or the 
Home Owners* Loan Act of 1933, 
including, but not limited to, cease-and- 
desist proceedings after notice and 
opportunity for a hearing. (See section 
5(d) of the Home Owners* Loan Act of 
1933,12 U.S.C. 1464(d); section 407 of the 
National Housing Act of 1934,12 U.S.C. 
1730). Ordinarily, failure to substantially 
comply with the disclosure requirements 
provided for in the final rules will 
constitute sufficient grounds for the 
Corporation to refer the institution to the 
Board for enforcement action under the 
above standard. 

The disclosure required to be included 
under the final rules essentially consists 
of the items of required disclosure under 
the forms for registration that the 
institution would be eligible to use if it 
were required to register the securities 
offering under the ^curities Act. 
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However, if the institution is not in 
compliance with the Corporation's 
regulatory net-worth requirements, then 
It must provide the disclosures required 
by the Securities and Exchange 
Commission's ("Commission") Form S- 
r In addition, insured institutions must 
provide certain limited information 
required by the Board's Forms OC and 
re of the Pan 563b. (See 12 CFR 
53(>b.l01 and 563b.l02). Furthermore, an 
institution's Hnancial statements must 
comply with the Commission's 
Regulation S-X and Part 563c of the 
Insurance Regulations. 

The final rules also provide for 
administrative procedures necessary to 
implement the offering circular 
requirement, including provisions for the 
number of copies, required signatures 
and undertakings and the procedure for 
confidential treatment of certain parts of 
the public filing. Finally, like registration 
stiitements filed with the Commission 
under the Securities Act, insured 
institutions making public offerings must 
file a securities sales report disclosing 
the use of the proceeds of the offering. 

Most of the persons commenting on 
the proposed rules were generally in 
favor of modeling the Corporation's 
securities regulations on the time tested 
system of regulation implemented by the 
Commission under the Securities Act. 
Several comments were received, 
however, which highlighted areas of the 
proposed rules which, in their view, 
appeared to impose burdens 
significantly greater on insured 
institutions oBering their securities 
under the proposed rules than the 
burdens imposed upon similarly situated 
registrants under the Securities Act. The 
Board has considered each of these 
comments and believes that the changes 
to the proposed rules reflected in the 
final rules are responsive to the 
comments received. Some of the most 
significant changes made in the final 
rules appear in the exemption provisions 
discussed below. 

Exemptions—Sections 563g.3 and 563g.4 

Generally, the final rules will not 
apply to offers or sales of securities 
made prior to the effective date of the 
bnul rules with certain qualifications 
and exceptions. As re-proposed, the 
proposed rules also exempted securities 
and transactions which would be 
exempt under sections 3(a) and 4 under 
the Securities Act except by reason of 
sections 3(a)(5| (for regulated savings 
and loan associations), 3(a)(9) (for 
certain exchange offerings), 3(a)(n) (for 
intrastate offerings] and 4(2) (for non¬ 
public offerings). Several persons 
commenting on the re-proposal argued 
that it was not fair to deprive Insured 
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institutions of exemptions generally 
available to other entities under the 
Securities Act and that such deprivation 
would result in unduly burdensome 
regulation. In addition, failure to provide 
insured institutions with the availability 
of the non-public offering exemption 
generally available under section 4(2) of 
the Securities Act would subject insured 
institutions to unnecessary risks by 
depriving such institutions of alternate 
legal arguments that an offering is 
exempt from the offering circular 
requirements even though it may not 
have fully complied with the literal 
requirements, including the notice 
provisions, of the proposed non-public 
offering exemption. On reconsideration 
and in response to the comments 
received, the Board is re-instating the 
availability of the general non-public 
offering exemption provided for under 
section 4(2) of the Securities Act. In 
addition, the Board is also reinstating 
the exemption for exchange offers 
available under section 3(8)(9) of the 
Securities Act. 

in addition to restoring the above 
exemptions to the offering circular 
requirement the Board has also revised 
its own non-public offering exemption 
by making ft a “safe-harbor" instead of 
an exclusive method for exemption. As 
rciised, the Hnal rules provide that 
offerings complying with either a 
modified version of the Commission's 
Regulation D or, in the alternative, the 
requirements for offers to not more than 
35 qualified investors, shall be deemed 
to be transactions not involving any 
public offering within the meaning of the 
non-public offering exemption provided 
for in section 4 (2) of the Securities Act. 
Almost all of the persons commenting 
objected to the pre-offering notice 
requirement In response to these 
comments, the Board has reconsidered 
the necessity for pre-offering notice 
requirements and has decided to 
eliminate such requirements altogether. 
The "Safe-harbor" exemption still 
provides a required post sale notice 
requirement but has been revised to 
provide that the exception will not be 
lost merely because a notice it not 
timely niod Section 563g.21 also 
requires a copy of the offering circular, 
or similar document, be mailed to the 
Corporation solely for its information. 

Several persons commenting on the 
proposed i^e's 2 year restriction on 
tranter of securities issued in a non¬ 
public offering posited that the 
restriction was unduly restrictive. In 
addition. It was suggested that such 
restriction may have the effect of 
making the securities "non-legal" 
investments under institutional fiduciary 


standards. In response to these 
comments, the Board has revised the 2 
year restriction on transfer to not apply 
to transfers which would otherwise be 
exempt from the offering circular 
requirements if the transfer was made 
by an insured institution. In addition, 
several other transfers are specifically 
identified as not subject to the 2 year 
restriction. Including, inter alia, 
transfers to accredited investors, 
transfers by gift and transfers to certain 
members of the transferor's family. 

The re-proposal also eliminated the 
e.xeroption contained in the first 
proposal for offers and sales to officers, 
directors and employees pursuant to 
certain compensation and benefit plans. 
Many comments were received pointing 
out that, as re-proposed, the proposed 
rules would likely require the filing of 
offering circulars for plans which would 
otherwise be exempt for registrants 
under the Securities Act Upon 
reconsideration, Che Board is adopting ir 
its final rules an exemption for offers 
and sales to an insured institution's 
employees or directors pursuant to 
qualified pension, pront-sharing. and 
stock bonus plans meeting the 
requirements of section 401 (b) of the 
Internal Revenue Code ("C<^e"). There 
is no requirement that the plans actually 
be submitted to the Internal Revenue 
Scrv*lce so long as the requirements of 
section 401(a) of the Code are satisfieci 
Because such qualified plans are subject 
to the provisions of the Employee 
Retirement Income Security Act of 1974 
(FJtlSA), the Board has determined that 
there is little need to regulate the offer 
of interests in such plans at this time. 
Compensation and benefit plans not 
meeting the requirements of section 
401(a) of the C^e could still be exempt, 
however, if they can avail themselves of 
another exemption generally available. 

The re-proposal also added an 
exemption for debt securities fully 
collateralized by interests in mortgage 
notes secured by real property. Several 
persons commenting on the proposed 
rules pointed out that the exemption 
was unnecessarily restrictive and was 
not consistent with industry practice 
because government securities and 
other similar securities are often used 
initially to collateralize interests in 
collateralized mortgage pools. 

Therefore, the Boai^ has revised this 
exemption in the final rules to include 
securities issued, or guaranteed as to 
principal and interest, by the United 
States. Federal Home Loan Mortgage 
Association, Federal National Mortgage 
Association and the Government 
National Mortgage Association as 
permissible collateral in addition to 
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interests in mortgage notes secured by 
real property. Section 561.21 also 
requires a copy of the offering circular, 
or similar document, be mail^ to the 
Corporation solely for its information. 

Definitions—Section 563g.1 

Numerous comments were received 
expressing concern over the effect the 
final rules would have over warrants, 
options and rights, including convertible 
securities, which were issued prior to 
the adoption of the final rules but which 
may be construed to be continious offers 
under the final regulations. Generally, 
an offering of warrants, options or 
rights, including convertible securities, 
involves a sale of a security when the 
option, warrant or right is issued, and 
again another sale of the underlying 
security when the option, warrant or 
right is exercised. Between the issuance 
of the option, warrant or right and its 
exercise, a continuous offer is being 
made and, therefore, may theoretically 
be subject to the offering circular 
requirements of the final rules. In an 
effort to eliminate uncertainty in this 
area and also to abstain from affecting 
the expectations of parties to prior 
contracts, the Board has decided to 
revise the definition of **offer‘* and 
“sale** subject to the final rules by 
excluding from the definition underlying 
securities issued upon the exercise of 
options, warrants, rights and convertible 
securities. Under the revised definition, 
the offer and sale of the underlying 
security occurs only at the time of the 
offer and sale of the option, warrant, 
right or convertible security. However, 
insured institutions requireid to file an 
offering circular in connection with such 
offerings must undertake to provide a 
copy of the institution's most recent 
financial statements to persons 
exercising such options, warrants and 
rights of conversion. 

Escrow Requirements—Section 563g.9 

As re-proposed, all offerings made 
pursuant to the proposed rules would 
have required the proceeds from the 
offering be placed in a federally insured 
escrow account until completion of the 
offering. Several persons commenting on 
the re-proposal pointed out that to 
require such an escrow requirement on 
all offerings would be inconsistent with 
the industry proctice for underwritten 
offerings on a firm commitment basis. 

On reconsideration, the Board has 
revised the requirement for a separate 
escrow account to include only offerings 
made on a best-efforts all-or-none or. 
minimum-maximum basis. Under the 
final rules, other offerings may be made 
'^thoul the requirement of an escrow. 


Current and Periodic Reports—Section 
563g.l8 

As re-proposed, all insured 
institutions making public offerings 
pursuant to the proposed rules would 
have been required to register under 
section 12 of the Exchange Act and not 
de-register for a period of 120 days after 
one full fiscal year after the offering was 
made. Upon reconsideration, however,' 
the Board believes that it would be 
unduly burdensome to require many 
insured institutions to submit to all of 
the statutory requirements incumbent 
upon registrants under the Exchange Act 
which include the proxy rules, tender 
offer rules and the insider trading and 
beneficial ownership reporting 
obligations. Therefore, in an effort to 
make the offering circular requirements 
no more burdensome than the 
requirements for others under the 
Securities Act, the Board has revised 
this provision in the final rules to require 
certain current and periodic reports be 
made similar to the reporting obligation 
imposed by section 15(d) of the 
Exchange Act on registrants under the 
Securities Act. In this respect, an issuer 
not otherwise required to register under 
the Exchange Act who makes a public 
offering will be required to file current 
and periodic reports on Forms 6-K, 10-Q 
and 10-K. 

Unsafe and Unsound Practices—Section 
563g.l0 

Both the original proposal and the re- 
proposol contained a general anti-fraud 
provision modeled after the 
Commission's Rule lOb-5. Many persons 
commenting on the proposed rules 
believed that there was no need for an 
additional anti-fraud provision because 
insured institutions are already subject 
to the provisions of Rule 10b>5. The 
Board has considered these comments 
and has made certain revisions to the 
anti-fraud provision in the final rule to 
clearly refiect the intention of the Board. 
First, it is not the intention of the Board 
to merely duplicate or limit the 
applicability of the Commission's Rule 
10b~5. Instead, the Board is making 
clear that the making of materially false 
or misleading statements or material 
omissions in connection with the 
purchase or sale of thrift securities will 
constitute an unsafe and unsound 
practice within the meaning of the 
National Housing Act of 1934 and the 
Home Owners' Loan Act of 1933. In this 
respect, the anti-fraud provision was 
modeled after the Commission's Rule 
lOb-5 to make it more clear exactly 
which types of mistatements and 
omissions are covered by the rule. 
However, it is not the Board's intention 


to create any private rights of action by 
promulgating the rule. On the other 
hand, the Board does intend that all of 
the defenses available under the 
Commission's Rule lOb-5 would also be 
available under the final rule. In 
addition, the final rule is applicable only 
to those persons over whom the Board 
has jurisdiction pursuant to the National 
Housing Act of 1934 and the Home 
Owners' Loan Act of 1933. In 
comparison, the Commission's Rule lOb- 
5 applies to all persons who may 
participate in connection with the 
purchase or sale of any security. 

Rescission Offers—Proposed Section 
563g.20 

The rc-proposal provided for the 
power of the Corporation, by delegated 
authority, to require insured institutions 
to do a rescission offer if it determines 
that a securities ofTcring was made in 
violation of the rules. Several persons 
commenting on the re-proposal 
expressed grave concerns over the 
Corporation's authority to direct a 
rescission offer without providing the 
institution the opportunity for a hearing. 
Upon re-consideration, the Board has 
decided to delete this provision. 
However, other revisions made in the 
final rules make it clear that the 
Corporation may refer an insured 
institution to the Board's Office of 
Enforcement to seek an appropriate 
remedy under the Board's enforcement 
powers when it appears to the 
Corporation that an offering circular 
contains any untrue statement of 
material fact, or omits to state material 
facts required to be disclosed under the 
circumstances in order to make other 
statements made therein not misleading. 
Failure to substantially comply with the 
disclosure requirements of the final 
rules will constitute grounds for such 
referral. 

Availability of Interpretive Advice— 
Section 563g.l5 

The final rules adopt the proposed 
rule's provision for requests to the 
Corporation for interpretive advice. 
Many persons commenting on the 
proposed rules believed clarification 
was necessary in certain instances. For 
example, whether the Corporation will 
follow the interpretations of the 
Commission concerning offerings to 
foreign nationals, whether a particular 
debt instrument is fully collateralized 
under the exemption set forth in 
§ 563g.3(f) or whether a particular 
offering falls within the grandfather 
exemption set forth in § 563g.3(a) are u!l 
areas where the facts and circumstances 
of each case may be relevant to the 
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ultiniatc delermiualion of the issues 
involved. Therefore, the Corporation 
will Kive interpretive advice on these 
areas, and any other area of the fmal 
rules, when requested to do so by 
|H»rsonH following the procedures set 
forth in { S83g.1S. 

Finn! Regutiitor^' Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act. Pub. L No. 96-354,94 
Stilt. 1164,1167 (1960). the Board is 
providing the following regulatory 
flexibility analysis: 

1. Nt^cd for and ohjoctives of (he rule. 
'Hiese elements are incorporated above 
in Supplemental^' Information n»garding 
the rule. 

2. Isfiiws rxjtstrd by comments and 
agency assessment and response. Thesi* 
elements arc incorporated obove in 
Supplementary Information regarding 
the rule. 

3. Significant altemaUves minimizing 
smali’eniity impact and agency 
response. The l^ard rejects the 
ullernalives discussed above in 
Supplementary Information for the 
nnisons given therein. 

list of Subjects in 12 CFK Parts 563. 

563c, and ^3g 

Accounting. Savings and Loan 
Associations. Securities. 

Accordingly, the Federal Home Loan 
Hank Board hereby amends Parts 503 
and 563c and adds Part S63g undi^ 
Subchapter D, Chapter V of Title 12, 
Code of Fcfderal Regulations, as set forth 
below. 

SUBCHAPTER D-FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

PART 563—OPERATIONS 

1. llie slatutor>’ authority for Part 563 
is revised to read as follows: 

.Aulbority: Sec. 17.47 Slat 736. as amended 
(12 u s e 1437); sec. 202. 90 Stat. 1409; sec 
409. 91 Stat. IBD: sees. 401-W5. 407, 46 Slat 
1255-1290. as amended (12 U.S.C 1724-1729. 
1730): Reorg. Plan No. 3 of 1947.12 FR 4991. 3 
cut, 1943-4S Comp., p. 1071 

$563.7-4 lAmsfided) 

2. Amend § 563.7-4 by removing 
paragraphs (e). (f), and (h); and 
redesignating paragraphs (g). (i). (j), (k), 
and (!) as paragraphs (e). (f). (g). (h). and 
(i|, respfMitively, 

tS63.S lAmsoded) 

3. Amend § 563.8 by removing 
piirugraphs (f). (g). and (h): and 
redesignating paragraph (0 as paragraph 

if) 


$563.6-1 lAmcfKtsdJ 

4. Amend $ 563.8-1 (d) by removing 
paragraph (d) (1) (v) and redesignating 
paragraph (d) (1) (vl) os (d) (1) (v). 

5. Amend $ 563.8-4 by revising 
paragraph (b)(5), as follows: 

$ 563.6-4 Transfer and repurchase of 
govsfnment securities. 


(b) • • • 

(5) Disclosure. An institution issuing 
repurchase agreements to the public 
shall provide each prospective 
repurchase agreement purchaser with an 
offering document which shall contain 
full and accurate disclosure of all 
material information regarding the 
repurchase agreement and the issuing 
institution. Any material change in any 
of the material representations set forth 
in the offering document shall be 
reflected in a revised offering document 
that shall be provided to purchasers 
before any renewal or automatic 
renewal a repurchase agreement may 
be effected. An institution that has a 
ncl-worih deficiency under paragraph 
(bK7) of this section shall be subject to 
the requirements of Part 563g of this 
Subchapter, except that the following 
fmancial statements may be substituted 
for those required to be included in an 
offering circular required under Part 
503 ^ 

|i) The institution's audited statements 
of condition and operations for its last 
fiscal year prepared in accordance with 
the requirements of $ 563c.1 of this 
Subchapter. 

(ii) On a comparotive basis, the 
institution's latest unaudited statement 
of condition for the quarter ending 
within 135 days of any sale, renewal, or 
automatic renewal of a repurchase 
agreement and an unaudited statement 
of operations for the period then ended, 
prepared in accordance with the 
requiremcnlt of $ 563c.1: and 

(iii) The institution's latest monthly 
financial report filed with the 
Corporation. 


PART S63c—ACCOUNTING 
REQUIREMENTS 

Subpart A—Form and Content of 
Financial Statements In Offering 
Circulars 

6. The sUlulory authority for Part 583c 
continues to read as follows: 

Authority: Secs. 402. 403.407 of the 
Natloiial Houmins Act. 48 Stat 1256,1257. 
1280. as amefuied (12 U,SG. 1725.1726 and 
1730): sec. 5 of the Home Owners* Loan Act 
of 1933. 46 Stsl. 132. as amended (12 US.C 
1464): secs. 3(b}. 12.13.14.15. iind 23 of the 


SK*cuntiifs Exchange Act of 1934, 46 Stat 682. 
8112, 094. 695.696. ttiid 901. as amendttd (15 
U.SwC 78 c(b). m. n. p. and w): and Roorg 
Plan No. 3 of 1947. 12 Fr 4961.3 CFR. 1943-46 
CompM p. 1071, unless ciiherwise nuled. 

7. Amend $ 563c.l by revising 
paragraph (a)(2), ns follows: 

$ S63€,1 Applicstion of this subpsrt 
(a) • • • 

(2) any offering circular or non public 
offering materials required to be used in 
connection with sn offer or sale of 
securities under Part 563g of this 
Subchapter. 


8 Add a new port 563g, as follows; 
PART 5639—SECURITIES OFFERINGS 

Sec, 

Saag.! Belimlions. 

56;ig2 Oflirring droular requirrmentx 
563g.3 Exempt knit. 

563^4 Non-public offerings. 

S63g5 Fdixig and signature requirrmunlx 
S63g.0 Effective date. 

563g.7 Form, conlisnt and accounting. 

S63g B Use of the offering circular. 

S63g.9 Escrow requirement. 

553g.10 Unsafe or unsound practices. 

S63g.11 Withdrawal or abandonment 
S63gl2 Sfcurilles sale report. 

S63g 13 Public disclosure and ronHclrnliiil 
treatment. 

563g.14 Waiver. 

56;ig.15 Requests for interpretive advice or 
waiver. 

563gl5 Delayed nr continuous offering and 
sale of securities. 

563g.l7 Direct sales of securities at an office. 
5G3g 18 Current and periodic reports. 

563gl9 Approval of the security. 

553g.20 PcJim for securities sale report 
563g21 Filing of copies of offering circulars 
in certain exempt offerings. 

S6ag.22 Detegallon of authority. 

Authority; Secs. 402. 403 and 407 of the 
Nulkmal Henising Act. 48 Stat. 1255.1257 and 
1260. as amended. 12 U.S.C 1725.1725 and 
1730; sec 5 of the Home Owners* Loan Act of 
1933. 48 Slat 132, as amended. 12 U.S.C. 1454 
secs. 3(b). 12.13.14.16. and 23 of the 
Securities Exchange Act of 1934. 48 Stat 662. 
892. 894.605. 696. and 901, as amended. 15 
U,S.C 76c(b), 76 L m. n. p. and w; the Federal 
Home Loan Bank Act. 12 U.SXI. 1421 et stfQ-: 
RvoTg Plan No. 3 of 1947,12 FR 4981, 3 OIL 
1943-46 Comp., p. 1071, 

$5639.1 O^hnlttons. 

(«) For purposes of this Part, the 
following definitions apply: 

(1) "Accredited investor" means the 
same as in Commission Rule 501(a) (17 
CFR 230.S01(a]) under the Securities Act, 
and includes any insured Institution. 

(2) "Benefkiai owner" means the 
same as in Commission Rule 13d-3 (17 
CFR 240.13d-3| under the Exchange Act. 
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(3) "Business combination** means (he 
same as in Commission Rule 501(d) (12 
CFR 230.501 (d)) under the Securities Act. 

(4) "Commission** means the 
Securities and Exchange Commission. 

(5) "Exchange Act** means the 
Securities Exchange Act of 1934 (15 
U.S.C. 78a-78jj). 

(6) **FiIing date** means the date on 
which any documents are actually 
received during business hours. 9:00 a.m. 
to 5:00 p.m. Eastern Standard Time, by 
the Corporate and Securities Division, 
Office of General Counsel. Federal 
Home Loan Bank Board. 1700 G Street. 
.NW.. Washington. DC 20552. Ho%vever. 
if the last dale on which documents can 
be accepted falls on a Saturday. Sunday, 
or holiday, such documents may be filed 
on the first business day following such 
Saturday. Sunday or holiday. 

(7) ‘'Insured institution** means the 
same as in $ 561.1 of this Subchapter, 
and includes a federally-chartered 
insured Institution in organization under 
this Chapter, and a slate-chartered 
institution in organization which Is 
granted conditional approval of 
insurance of accounts by the 
Corporation. In addition, for purposes of 
this Part, "insured institution** includes 
any underwriter participating in the 

I distribution of securities of an insured 
I invitation. 

I (8) "Issuer" means an insured 
I institution which issues or proposes to 
I issue any security. 

I (9) "Offer.** "Sale** or "sell." For 
I purposes of this Part 563g. the term 
I offer.** "offer to sell." or **offer for sale" 
I shall include every attempt or offer to 
I dispose o^ or solicitation of an offer to 
I buy. a security or interest in a security. 

I for value. However, these terms shall 
I not include preliminary negotiations or 
I agreements between an issuer and any 
I underwriter or among underwriters who 
I are or are to be in privity of contract 
I with the issuer. "Sale" and "sell" 

I includes every contract to sell or 
I otherwise dispose of a security or 
I interest in a security for value. Every 
I offer or sale of a warrant or right to 
I purchase or subscribe to another 
I security of the same or another issuer. 

I as well as every sale or offer of a 
1 ^curity which gives the holder a 
I present or future right or privilege to 
I convert the security into another 
I security of the same or another issuer, 

I include on offer and sale of the other 
I security only at the time of the offer or 
I sale of the warrant or right or 
I convertible security; but neither the 
I exercise of the right to purchase or 
I subscribe or to convert nor the issuance 
I of seciuities pursuant thereto is an offer 
■ or sale. 


(10) **Person’* means the same as in 
i 563b.2(a)(24) of this Subchapter, and 
includes an insured institution. 

(11) **Purcha8e** and "buy** means the 
same as in ( 563b.2(a)(26} of this 
.Subchapter. 

(12) "Securities Act** means the 
Securities Act of 1933 (15 U.S.C. 77a- 
77aa). 

(13) **Security** means the same as in 
i 561.41 of this Subchapter. 

(14) "Underwriter" means the same as 
in i 563b.2(a)(36) of this Subchapter. 

(b) A term not defined in this Part but 
defined in anotlier part of this 
Subchapter, when used in this Part, shall 
have the meanings given in such other 
part, unless the context otherwise 
requires. 

(c) When used In any rules, 
regulations, or forms of the Commission 
referred to in this Part, the term 
**Conuni88ion** shall be deemed to refer 
to the Corporation or the Board, the term 
''registrant** shall be deemed to refer to 
an issuer defined in this Part and the 
term "registration statement** or 
"prospectus** shall be deemed to refer to 
an offering circular filed under this Part 
unless the context otherwise requires. 

} S63g.2 Offering circular requirements. 

(a) General. No insured institution 
shall offer or sell, directly or indirectly, 
any security issue by it unless: 

(1) The offer or sale is accompanied or 
preened by an offering circular which 
includes the information required by this 
Part and which has been filed and 
declared effective pursuant to this Part 
or 

(2) An exemption is available under 
this Part 

(b) Communications not deemed an 
offer The following communications 
shall not be deemed an offer under this 
Part: 

(1) Prior to filing an offering circular, 
any notice of a proposed offering which 
satisfies the requirements of 
Commission Rule 135 (17 CFR 230.135) 
under the Securities Act and 

(2) Subsequent to filing an offering 
circular, any notice, circular, 
advertisement letter, or other 
communication published or transmitted 
to any person which satisfies (he 
requirements of Commission Rule 134 
(17 CFR 230134) under the Securities 
Act. 

(3) Oral offers of securities covered by 
an offering circular made after filing the 
offering circular with the Corporation. 

(c) Preliminary offering circular. 
Notwithstanding paragraph (a) of this 
section, a preliminary offering circular 
may be used for an offer of any security 
prior to the effective date of the offering 
circular if: 


(1) The preliminary offering circular 
has been filed pursuant to this Part; 

(2) The preliminary offering circular 
includes the information required by this 
Part, except for the omission of 
information relating to offering price, 
discounts or commissions, amount of 
proceeds, conversion rates, call prices, 
or other matters dependent on the 
offering price: and 

(3) The offering circular declared 
effective by the ^rporation is furnished 
to the purchaser prior to. or 
simultaneously with, the sale of any 
such security. 

{583g.3 Exemptions. 

The offering-circular requirements of 
§ 563g.2 of this Part shall not apply to an 
issuer's offer or sale of securities: 

(a) Made prior to March 1.1986: 
Provided that (1) the offer or sale does 
not continue for more than 60 days after 
March 1.1986. and (2) the issuer is not a 
de novo federally-chartered institution 
in organization; 

(b) Complying with the requirements 
for retail repurt^ase agreements of 

S 563.8-4 of this Subchapter, except 
where the issuer has a net-worth 
deficiency under that section; 

(c) Exempt from registration under 
either sections 3(a) or section 4 of the 
Securities Act, but only by reason of an 
exemption other than section 3(a)(5) (for 
regulated savings and loan 
associations), and 3(a)(ll) (for intrastate 
offerings) of the Securities Act; 

(d) In a conversion from the mutual to 
the stock form of ojganization pursuant 
to Part 563b of this Subchapter, except 
for a supervisory conversion undertaken 
pursuant to Subpart C of Part 563b of 
this Subchapter. 

(e) In a non-public offering which 
satisfies the requirements of § 563g.4 of 
this Part; 

(f) That are debt securities issued in 
denominations of $100,000 or more, 
which are fully collateralized by any 
security issued, or guaranteed as to 
principal and interest, by the United 
States, the Federal Home Loan Mortgage 
Corporation, Federal National Mortgage 
Association. Government National 
Mortgage Association or by interests in 
mortgage notes secured by real property; 
or 

(g) Distributed exclusively aboard to 
foreign nationals: Provided, that (1) (he 
offering is made subject to safeguards 
reasonably designed to preclude 
distribution or r^istribution of the 
securities within, or to nationals of, (he 
United States, and (2) such safeguards 
Include, without limitation, measures 
that would be sufficient to ensure that 
registration of the securities wjuld not 
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be required if fhe securities were not 
exempt under the fiecurities Act. 

(h) To Its employees or directors 
pursuant to any qualified pension, 
prufit-shannu. or stock bonus plan 
mectin)^ the requirements of section 
401(a) of the Infernal Revenue Code of 
1954. as amended (2b U.S.C. 401(a)). 

§ S6Sg.4 Non-p<ubi»c Offering. 

Offers and s-ifes of securities by an 
issuer that setistv the conditions of 
paragraph |^| or (b) and the 
requirements of paragraphs (c) and (d) 
of this section shall be deemed to be 
transactions not involving any public 
offering wuhm the meaning of Section 
4(2) of ihe Secuniies Act and 
§S 563g.3(r I and 5b3g.3(e) of this Part. 
However, an issuer shall not be deemed 
to be not in r;omplidnr^ with Ihe 
provisions of thts section solely by 
reason of making an untimely filing of 
the notice rvguirnd to be filed by 
paragraph ((.} of this section so tong as 
the notice is actually filed and all other 
conditions and requirements of this 
section are satisfied. 

(a) Refiuloiton O. The offer and sole of 
all securities m the transaction satisfies 
the Commission’s Regulation D (17 CFR 
230.501-230.50hI, except for Ihe notice 
requirements of Commission Rule 503 (7 
CFR 230.503} and Ihe limitations on 
resale in Commission Rule 502(d) (17 
CFR 230.5021 d)l. 

|b) Sales to JS persons. The offer and 
sale of all securities in the transaction 
satisfies each of the following 
conditions: 

(1) Sales of Ihe secuply are not made 
to more than 35 persons during the 
offering penod. as determined under Ihe 
integration provisions of Commission 
Rule 502(a| 117 CFR 230.502(a)). The 
number of purchasers referred to above 
is exclusive of any officer, director or 
affiliate of the issuer. For purposes of 
this paragraph |b|. a husband and wife 
(together with any custodian or trustee 
acting for the account of their minor 
children) are counted as one person and 
a partnership, corporation or other 
organization which wos not specifically 
formed for Ihe purpose of purchasing the 
security offered in reliance upon this 
exemption, is counted as one person. 

(2) All purchasers either have a pre¬ 
existing personal or business 
relationship with the issuer or any of its 
officers, directors or controlling persona, 
or by reason of their business or 
financial experience or the business or 
financial experience of their 
professional advisors who arc 
unaffiliatcd with and who arc not 
compensated by the issuer or any 
affiliate or selling agent of the issuer, 
dirertly or indirectly, could reasonably 
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be assumed to have the capacity to 
protect their own interests in connection 
with the transaction. 

(3) Each purchaser represents that the 
purchaser is purchasing for the 
purchaser's own account (or a trust 
account if the purchaser is a tnistce) and 
not with a view to or for sale in 
connection with any distribution of the 
security. 

(4) The offer and sale of the security is 
not accomplished by the publication of 
any advertisement. 

(c) Filing of notice of sales. Within 30 
days after the first sale of the securities, 
every six months after the first sale of 
the securities and not later than 30 days 
after the last sale of securities in an 
offering pursuant to this section, the 
issuer shall file with the Corporation a 
report describing the results of the sale 
of securities as required by § 563g.12(b) 
of this Part. 

(d) Limitation on resale. Except as 
provided for in paragraph (d)(3) of this 
section, securities acquired in a 
transaction under this exemption shall 
not be resold nr otherwise disposed of 
for a period of two years from the dale 
of the initial sale without the prior 
written consent of the Corporation. 

(1) The issuer shall exercise 
reasonable care to ensure that the 
purchasers of the securities are not 
purchasing for resale or distribution, 
which reasonable care shall include, but 
not be limited to, the following: 

(1) Reasonable inquiry to determine if 
the purchaser is acquiring the securities 
for himself or for other persons; 

(ii| Written disclosure to each 
purchaser prior to sale that the 
securities cannot be resold or otherwise 
disposed for a period of two years 
without the prior written consent of the 
Corporation except as to transfers 
provided for in paragraph (d)(3) of this 
section: and 

(iii) Placement of an appropriate 
legend on the certificate or other 
document that evidences the restricted 
nature of the securities. 

(2) When Ihe securities are lawfully 
transferred without the consent of the 
Corporation pursuant to paragraph (d)(3) 
of this section, or transferred with the 
consent of the Corporation, then the 
holding periods may run consecutively 
from the date of sale in connection with 
the initial transaction exempt under this 
§ 563g.4. 

(3) Prior written consent of the 
Corporation shall not be required under 
this paragraph for a transfer 

(i| To the issuer, 

(ii) Pursuant to an order or process of 
any court: 

(lii) To an "accredited investon"" • 


(iv) To the transferor s ancestors, 
descendants or spouse, or any custodian 
or trustee for the account of the 
transferor or the transferor's ancestors, 
descendants or spouse; or to a 
transferee by a trustee or custodiun for 
the account of the transferee or the 
transferee's ancestors, descendants or 
spouse: 

(v) By way of gift or donation wter 
vivos or on death; 

(vi) By a trustee to a successor trustee 
when such transfer does not involve a 
change in the benefldal ownership of 
the securities; 

(vii) In a transaction which would 
have been exempt from the offering 
circular requirements of $ 563g.2. bv 
operation of § Saig.S or § 583g 4 of this 
Part, if the transfer w as made by an 
insured institution. 

$ 563g.S Filing and signature 
requirements. 

(a) Procedures. An offering circular, 
amendment, notice, report, or other 
document required by this Part shuU. 
unless otherwise indicated, be Tiled in 
accordance with the requirements of 

§ 563b.S(e)(l). (3) and (4). (f) through (qj. 
and (s). of this Subchapter. 

(b) Number of copies, (1) Unless 
otherwise required, any filing under Ihih 
Part shall include 10 copies of Ihe 
document to be filed with the 
Corporation, as follows: 

(ij Seven copies, which shall include 
one manually signed copy with exhibits, 
three conformed copies with exhibits, 
and three conformed copie.s without 
exhibits, to the Corporate and Securities 
Division. Office of General Counsel, and 

(Ii) Three copies, which shall include 
one manually signed copy with exhibits 
and two conformed copies without 
exhibits, to Ihe Principal Supervisory 
Agent. 

(2) Within five days after Ihe effective 
date of an offering circular or the 
commencement of a public offering after 
the effective date, whichever occurs 
later, 25 copies of Ihe offering circular 
used shall be filed with the Corporation, 
as follows: 22 copies to the Corporate 
and Securities Division. Office of 
General Counsel, and three copies to Ihe 
Principal Supervisory Agent. 

(3) After the effective date of an 
offering circular, an offering circular 
which varies from the form previously 
filed shall not be used, unless it includt^^ 
only non-material supplemental or 
additional information and until 10 
copies have been filed with the 
Corporation in the manner required. 

(c) Signature, (1) Any offering circular 
amendment, or consent filed with the 
Corporation pursuant to this Part shall 
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include and attached manually signed 
signature page which authorizes the 
filing and has been signed by: 

(1) The issuer, by its duly authorized 
representative: 

(ii) The issuers principal executive 
officer: 

(iii) The issuer's principal financial 
officer. 

(iv) Tlie issuer's principal accounting 
officer and 

(v) At least a majority of the issuer's 
directors. 

(2) Any other document filed pursuant 
to this Part shall be signed by a person 
authorized to do so. 

(3) At least two copies of every 
document filed pursuant to this Part 
shall be manually signed, and every 
ropy of a document filed shall: 

(i) Have the name of each person who 
signs typed or printed beneath the 
signature; 

(ii) State the capacity or capacities in 
which the signature is provided: 

(iii) Provide the name of each director 
of the issuer, if a majority of directors is 
required to sign the document; and 

(iv) With r^ard to any copies not 
tnunually signed, bear typed or printed 
signatures. 

{ S63g.6 Effective dale. 

An offering circular filed by an 
insured institution shall be deemed to be 
automatically declared effective by the 
C^nrporafton on the twentieth day after 
filing or on such earlier date as the 
Corporation may determine for good 
cause shown: Provided, that: 

(h) If any amendment is filed prior to 
the effective date, the offering circular 
shall be deemed to have been filed 
when such amendment was filed: 

(b) The period until automatic 
effectiveness tinder this section shall be 
stated at the bottom of the facing page 
of the Form OC or any amendment; 

(c) Ibe effectiveness will be delayed 
if a duly authorized amendmemt. 
telegram confirmed in writing, or letter 
states that the effectiveness date is 
delayed until a further amendment Is 
filed specifically stating that the offering 
circular will become effective in 
accordance with this section; and 

(d) If it appears to the Corporation at 
any time that the offering circular 

I includes any untrue statement of a 
material fact or omits to state any 
material fact required to be stated 
Iherein or necessary to make the 
statements therein not misleading, then 
I the Federal Home Loan Bank Board, as 
the operational head of the Corporation, 

I may pursue any remedy it Is authorized 
I to pursue under Section 407 of the 
I National Housing Act of 1934, as 
I amended. (12 U.S.C. 1730) including, but 


not limited to. institution of cease-and- 
desist proceedings. 

S S 639.7 Form, content, and accounting. 

(а) Form and content. Any offering 
circular or amendment filed pursuant to 
this Part shall: 

(1) Be filed under cover of Form OC, 
which is under l^rt 563b of this 
Subchapter; 

(2) Comply with the requirements of 
Items 3 and 4 of Form OC and the 
requirements of all items of the form for 
registration (17 CFR Part 239) that the 
issuer would be eligible to use were it 
required to register the securities under 
the Securities Act; 

(3) Comply with all item requirements 
of the Form S-1 (17 CFR l^rt 230) for 
registration under the Securities Act. if 
the institution issuing the securities is 
not in compliance with the 
Corporation's regulatory net-worth 
requirements during the time the 
offering is made: 

(4) Where a form specifies that the 
information required by an item in the 
Commission's Regulation S-K (17 CFR 
Part 229) should be furnished, include 
the information as modified by any 
corresponding item in Form PS. which is 
under Part 563b of this Subchapter, and 
all of the information required by Item 7 
of such Form PS; 

(5) Include after the facing page of the 
Form OC a cross-reference sheet listing 
each item requirement of the form for 
registration under the Securities Act and 
indicate for each item the applicable 
heading or subheading in the offering 
circular under which the required 
information is disclosed; 

(б) Include in Part II of the Form OC 
the applicable undertakings required by 
the form for registration under the 
Securities Act; 

(7) If the issuer has not previously 
been required to file reports pursuant to 
section 13(a) of the Exchange Act or 

§ 563g.l8 of this part, include in Part 11 of 
Form OC the following undertaking: 

"The issuer hereby undertakes, in 
connection with any distribution of the 
offering circular, to have a preliminary 
or effective offering circular including 
the information required by this Part 
distributed to all persons expected to be 
mailbd confirmations of sale not less 
than 48 hours prior to the time such 
confirmations are expected to be 
mailed." 

(8) In offerings involving the issuance 
of warrants, subscription rights or 
conversion rights within the meaning of 
S 563g.l(9). include in Part II of Form OC 
an undertaking to provide a copy of the 
issuer's most recent audited financial 
statements to persons exercising such 
warrants or rights prior to or 


simultaneously with the exercise 
thereof. 

(9) Include as supplemental 
information and not as part of the Form 
CX^ and only with respect to de novo 
offerings, a copy of the application for 
permission to organize for federally- 
chartered institutions, and a copy of the 
application for insurance of accounts for 
state-chartered institutions; and 

(10) In addition to the information 
expressly required to be included by this 
section, there shall be added such 
further material information, if any, as 
may be necessary to make the required 
statements, in light of the circumstances 
under which they are made, not 
misleading. 

(b) Accounting requirements. To be 
declared effective, an offering circular or 
amendment shall satisfy the accounting 
requirements in Subpart A of Part 563c 
of this Subchapter and, to the extent 
they are not inconsistent, the accounting 
rules in the Commission's Regulations 
S-X (17 CFR Part 210) and the financial 
Information requirements in the 
Commission's Regulation S-K (17 CFR 
Part 229). 

S 563g.8 Usa of tha offering dreuisr. 

(a) An offering circular or amendment 
declared effective by the Corporation 
shall not be used more than nine months 
after the effective dale, unless the 
information contained therein is as of a 
date not more than 16 months prior to 
such use. 

(b) An offering circular filed under 
S 563g.5(b)(3) of this Part shall not 
extend the period for which an effective 
offering circular or amendment may be 
used under paragraphs (c) of this 
section. 

(c) If any event arises, or change in 
fact occurs, after the effective date and 
such event or change in fact, 
individually or In the aggregate, results 
in the offering circular containing any 
untrue statement of material fact, or 
omitting to state a materia) fact 
necessary in order to make statements 
made in the offering circular not 
misleading under the circumstances, 
then no offering circular, which has been 
declared effective under this part, shall 
be used until an amendment reflc^cting 
such event or change in fact has been 
filed with, and declared effective by, the 
Corporation. 

4 563g.9 Escrow rsqutrsmsnt. 

(u) Any funds received in an offering 
which is offered and sold on a best 
efforts ol)-or-none condition or with a 
minimum-maximum amount to be sold 
shall be held in an escrow or similar 
sepomte account until such time as all 
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of the securities are sold with respect lo 
a best efforts all-or-none offering or the 
stated minimum amount of securities are 
sold in a minimum^maximum offering. 

|b) If the amount of securities required 
lo be sold under escrow conditions in 
paragraph (o) of this section are not sold 
within the time period for the offering as 
disclosed in the offering circular all 
funds in the escrow account shall be 
promptly refunded unless the 
Corporation otherwise approves an 
extension of the offering period upon a 
showing of good cause and provided 
that the extension is consistent with the 
public interest and the protection of 
investors. 

9 S63g. 10 Unsafe o<r unsound practices. 

It shall constitute an unsafe or 
unsound practice within the meaning of 
section 5(d) of the Home Owners* Loan 
Act of 1933 (12 U.S.C. 1484(d)) and 
section 407(e) of the National Housing 
Act of 1934 (12 U.S.C. 1730(e)) for any 
person, directly or indirectly. 

(a) To employ any device, scheme or 
artiOce to defraud. 

(b) To make any untrue statement of a 
material fact or to omit to state a 
material fact necessary in order to make 
statements made, in light of the 
circumstances under which they were 
made, not misleading, or 

(c) To engage in any act. practice, or 
course of business which operates as a 
fraud or deceit upon any person. 

in connection with the purchase or sale 
of any security of an insured institution. 
Nothing in this 5 583g.l0 shall be 
construed as a limitation on the 
applicability of section lQ(b) of the 
Exchange Act (15 U.S.C. 78j(b)) or Rule 
10!>-5 promulgated thereunder (17 CFR 
240.10b-5). 

5 563g. 11 Withdrawal or at>andonment 

(a) Any offering circular, amendment, 
or exhibit may be withdrawn prior to 

effective date. A %vilhdrawal shall 
be signed and state the grounds upon 
which it is made. Any documents 
withdrawn will not be removed from the 
flies of the Corporation, but will be 
marked ‘'Withdrawn upon the request of 
the issuer on (date)." 

(b) When an offering circular or 
amendment has been on file with the 
Corporation for a period of nine months 
and has not become effective the 
Corporation may. in its discretion, 
determine whether the filing has been 
abandoned, after notifying the issuer 
that the filing is out of date and must 
either be amended to comply with the 
applicable requirements of this Part or 
be withdrawn within 30 days after the 
date of such notice. Where a filing is 
abandoned, the documents will not be 


removed from the files of the 
Corporation, but will he marked 
"Declared abandoned by the FSUC on 
(date)." 

9 563g. 12 Securities tele report 

(a) Within 30 days after the first sale 
of the securities, every six months after 
the first sale of securities and not later 
than 30 days after the last sale of 
securities in an offering pursuant to 

9 563g.2 of this Part, the issuer shall file 
with the Corporation a report describing 
the results of the sale of the securities, 
which shall include all of the 
information required by Form G-12 set 
forth at $ 563g.20 of this Part and shall 
also include the following: 

(1) The name, address, and docket 
number of the issuer 

(2) The title, number, aggregate and 
per-unit offering price of the securities 
sold; 

(3) The aggregate and per-unit dollar 
amounts of actual itemized expenses, 
discounts or commissions, and other 
fees; 

(4) The aggregate and per-unit dollar 
amounts of the net proceeds raised, and 
the use of proceeds therefrom; and 

(5) The number of purchases of each 
class of seairilies sold and the number 
of owners of record of each class of the 
issuer’s equity securities after the 
issuance of the securities or termination 
of the offer. 

(b) Within 30 days after the first sale 
of the securities, every six months after 
the Hrsl sale of the securities and not 
later than 30 days after the last sale of 
securities in a offering pursuant to 

9 563g.4 of this Part, the issuer shall file 
with the Corporation a report describing 
the results of the sale of securities, 
which shall include all of the 
information required by Form C-12 set 
forth at 9 563g.20 of this Part, and shall 
also include the following: 

(1) All of the information required by 
paragraph (a) of this section; 

(2) A detailed statement of the factual 
and legal grounds for the exemption 
claimed; and 

9 563g.13 Public disclosure end 
confidentUil treatment 

(a) Any offering circular, amendment, 
exhibit, notice, or report filed pursuant 
to this Part will be publicly available. 
Any other related documents will be 
treated in accordance with the 
provisions of the Freedom of 
Information Act (5 U.S.C. 552). the 
Privacy Act of 1974 (5 U.S.C. 552a). and 
Parts 505 and 505u of this Chapter. 

(b) Any requests for confidential 
treatment of information in a document 
required lo be filed under this Part shall 
be made as required under Commission 


Rule 24b-2 (17 CFR 240.24b-2) under the 
Exchange Act. 

95539.14 Waiver. 

(a) The Corporation may waive any 
requirements of this Part, or any 
required information: 

(1) Determined to be unnecessaiy by 
the Corporation: 

(2) In connection with a transaction 
approved by the Corporation for 
supervisory reasons, or 

(3) Where a provision of this Part 
conflicts with a requirement of 
applicable state law. 

(b) Any condition, stipulation or 
provision binding any person acquiring 
a security issued by an insured 
institution which seeks to waive 
compliance with any provision of this 
Part shall be void, unless approved by 
the Corporation. 

9 S 639 .15 Requests for interpretive advice 
or waiver. 

Any requests to the Corporation for 
interpretive advice pr a waiver with 
respect lo any provision of this Part 
shall satisfy the following requirements: 

(a) A copy of the request. Including 
any attachments, shall be filed with the 
Office of General Counsel, Corporate 
and Securities Division; 

(b) The provisions of this Part lo 
whi^ the request relates, the 
participants in the proposed transaction 
and the reasons for the request, shall be 
specifically identiried or described; and 

(c) The request shall include a legal 
opinion os to each legal issue raised and 
an accounting opinion as to each 
accounting issue raised. 

9 5539 .16 Delayed or continucus offering 
and tale of securtties. 

Any offer or sale of securities under 
9 563g.2 of this Part may be made on a 
continuous or delayed basis in the 
future, if: 

(a) The securities would satisfy all of 
the eligibility requirements of the 
Commission’s Rule 415.17 CFR 230.415: 
and 

(b) Tlie institution issuing the 
securities is In compliance with the 
Corporation’s regulatory net-worth 
requirements during the time the 
offering is made. 

9 5639.17 Direct sales of securities at an 
office. 

Securities of an insured institution or 
an affiliate shall only be offered or sold 
at an office of an insured Institution or 
an affiliate, if: 

(a) No commissions are paid to any 
employee or other person: 

(b) No offers or sales arc made by 
tellers or at the teller counter, or by 
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comparable persons at comparable 
locations; 

(cj Offers and sales are made only by 
regular, full time employees: 

(d) The institution issuing the 
securities is in compliance with the 
Corporation*8 regulatory net-worth 
requirements during the time the 
offering is made, except that such 
compliance is not required for 
repurchase agreements issued in 
compliance with S 563.8-^ of this 
Subchaptcr. 

$ 5830,18 Current and periodic reports. 

(a) Each insured institution which files 
an offering circular which becomes 
effective pursuant to this part, after such 
effective date, shall file with the 
Corporation periodic and current reports 
on Forms 8-K, 10^ and 10-K as may be 
required by section 13 of the Exchange 
Act (15 U.S.C. 78m) as if the securities 
sold by such offering circular were 
securities registered pursuant to Section 
12 of the Ex^ange Act (15 U.S.C. 78/). 
The duty to file periodic and current 
reports under this section shall be 
automatically suspended if and so long 
as iiny issue of securities of the insured 
institution is registered pursuant to 
Section 12 of the Exchange Act (15 
U.S.C 78/). The duly to file under this 
section shall also be automatically 
suspended as to any fiscal year, other 
than the fiscal year within which such 
offering circular became effective, if, at 
the l)eginning of such fiscal year, the 
securities of each class to which the 
offering circular relates ore held of 
record by less than three hundred 
persons. 

(b) For purposes of registering 
securities under sections 12(b) or 12(g) 
of the Exchange Act, as issuer subject to 
the reporting requirements of paragraph 
(a) of this section may use the 
Commission's registration statement on 
Form 10 or Forms 8-A or 8-B as 
applicable. 

§ 5630.19 Approval of the security. 

Any S€H:urities of an insured 
institution which are not exempt under 
this Part and are offered or sold 
pursuant to an offering circular which 
becomes effective under this Part, are 
deemed to be approved as to form and 
terms for purposes of i 583.1 of this 
Subchapter. 

S 5630.20 Form for securities sale report 

Federal Home l^an Bank Board. 1700 G 
Street NW., WasUiiiglon. I>C 20552 

Form C-J2SecunVd$ Safe Heport Pursuant 
toRuteSS3ii. ^2 

PtlIJ» No.- 

lisuer's Name:- 

Address: ■ ■ ■ 


If in organization, state the date of 
certification of insurance of accounts: 


State the title, number, aggregate and per-unit 
offering price of the securities sold: 


State the aggregate and per-unit doHar 
amounts of actual Itemized offering expenses, 
discounts, commissions, and other fees: 


Stale the aggregate and pirr-unit dollar 
amounts of the net proceeds raised; 


Describe the use of proceeds. If unknown, 
provide reasonable estimates of the dollar 
amount allocated to each purpose for which 

the proceeds will be used:- 

Stale the number of purchasers of each class 
of securities sold and the number of owners 
of record of each class of the issuer's equity 
securities at the close or termination of the 

offering:- 

For a non-public offering, also slate the 
factual and legal grounda for the exemption 
claimed (alta^ additional pages if 

necessary):- 

For a non-public offering, all offering 

materials used should be listed:- 

Person to Contact:- 

Telephone No.;- 

The issuer has duly caused this securities 
sale report to be signed on its behalf by the 
undersigned person. 

Dale of securities sale report:- 

issuer- 

Signature:- 

Name: ■■ ■ 

Tiller.- 

Instruction: Print the name and title of the 
signing representative under his signatures. 
Ten copies of the securities sale report should 
be filed, including two copie s ma nually 
signed, as requir^ under 12 CFR 563g.5. 
Attention:- 

Intentional misstatements or omissions of 
fact constitute violations of Federal law (See 
Id U.S.C loot and 12 CFR 563.1B(b)). 

$S63g.21 FKiog of copies of offering 
circulars in certain exempt offerings. 

A copy of titc offering circular, or 
similar document, if any. used in 
connection with an offering exempt from 
the offering circular requirements of 
S 563g.2 by reason of 5§ 563g.3(f) or 
583g.4 of this Part shall be mailed to the 
Corporation within 30 days after the 
first sale of such securities. Such copy of 
the offering circular, or similar 
document, is solely for the information 
of the Corporation and shall not be 
deem6d to be "filed" with the 
Corporation pursuant to § 583g.2 of this 
Part The mailing to the Corporation of 
such offering circular, or similar 
document, snail not be a pre-condition 
of the applicable exemption from the 
offering circular requirements of § 563g.2 
of this Part. 

i S63g.22 Oelsgalk>n of authority. 

The General Counsel. Deputy General 
Counsel. Associate General Counsel for 


Corporate and Securities or their 
designee, is authorized to act on or 
exercise the Corporation's authority 
pursuant to this Part. 

Dy the Federal Home Loan Bank Board, 
leff Sconyers. 

Secretary. 

|FR Doc. 85-30731 Filed 12-38-65 a‘45 am| 
anxmo cooc f/KMu-si 


NATIONAL CREDIT UNION 
ADMINISTRATION 

12 CFR Part 741 

Requirements for Insurance and 
Voluntary Termination of Insurance 

AGENCY: National Credit Union 
Administration (NCUA). 
action: Final rule. 

summary: NCUA has received Office of 
Management and Budget (0MB) 
approval of its information collection 
requirements in its regulation providing 
for capitalization of the National Credit 
Union Share Insurance Fund through the 
maintenance of a deposit by each 
insured credit union. This document 
confirms the control numbers and 
expiration dates assigned by 0MB for 
the information collection requirements. 
EFFECTIVE DATE: December 31.1985. 
address: National Credit Union 
Administration. 1776 G Street, NW, 
Washington. DC 20456. 

FOR FURTHER INFORMATION COffTACT: 

D. Michael Riley, Director, Office of 
Examination and Insurance or Wilmer 
A. Theard, Program Officer, Telephone 
(202) 357-1142 and (202) 357-1065. 
respectively. 

SUPPLEMENTARY INFORMATION! On 
Wednesday, October 17.1964. the final 
rule entitled "Capitalization of the 
National Credit Union Share Insurance 
Fund" was published in the Federal 
Register (49 FR 40561) (12 CFR 741 and 
748). A statement regarding 0MB 
clearance of information collection 
requirements in the final rule was 
inadvertently omitted. On Thursday. 
October 25,1984 (49 FR 429181) a 
statement regarding submission of the 
final rule to OMB was published. 0MB 
approval of the Information collection 
requirements found in Section 741.5(f) 
was obtained on December 13.1985. The 
approval is valid through December 31. 
1987. The OMB control number assigned 
to the information collection 
requirements is 3133-0073.0.MB 
approval of the information collection 
requirements found in 741.7(a) was 
obtained on December 16.1965. The 
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approval is valid through December 31. 
1987. The OMB control number assigned 
to the mrormalion collection 
requirements is 3133-0004. Section 795.1 
of the NCUA Regulations (12 CFR 795.1) 
lists current OMB control numbers. The 
control numbers for Part 741 arc already 
listed as the control numbers for the 
regulation prior to its October 1984 
revision. Therefore. Section 795.1 need 
not be amended. 

Dated: Dcocmtier 23.1985. 

RoMinary Brady, 

Sfxreiury of the NCVA Bounl 

|f*R Doc, 85-30572 Filed 12-30-85: H;45 anil 

eiLUNQ CODE rS3S-<>f-U 


12 CFR Part 748 

Report of Ciin>e or Catastrophic Act 

agency: National Credit Union 
Administration (NCUA). 
action: Final rule. 

SUMMABV: This rule revises Part 748 of 
the NCUA Rules and ReguJationi. The 
revised rule provides a new criminal 
referral form. NCUA Form 2382, for use 
by federally insured credit unions in 
reporting suspected criminal activity to 
the NCUA Regional Directors, the U.S. 
Altumcy. and Ihe Federal Bureau of 
Investigation. 

EFFECnvE date: December 31 . 1985 . 
ADDRESS: National Credit Union 
Administration. 1778 G Street. NW, 
Washington. DC 20456 . 

FOR FURTHER INFORMATION CONTACT: 

D. Michael Riley, Director, Office of 
Examination and Insurance, or Wilmer 
A. llieard. Telephone Number (202) 3S7- 
1065. 

SUPPtEMENTARY INFORMATION: 
Background 

The Bank Fraud Working Croup 
(Group) was formed in 1984 for Ihe 
purpose of bringing together the various 
federal financial institutions* regulatory 
and law enforcement agencies to meet 
and recommend improvements In the 
federal bank fraud enforcement effort. 
The Group is comprised of 
representatives from NCUA, the Federal 
Rescrv*e Board, the Comptroller of the 
Currency, the Federal Home Loan Bank 
Board, the Federal Deposit Insurance 
Corporation, the Federal Bureau of 
Investigation, and the Department of 
luslice. 

Among other things the Croup drafted 
suggestions on procedures and forms 
with respect to criminal referrals. The 
Group endorsed the preparation of a 
uniform referral form to be used by the 
signatory' financial 8uper\isory agencies 


and by their regulated financial 
institutions when referring suspected 
criminal activities to the Department of 
Justice, the various U.S. Attorneys, and 
the Federal Bureau of Investigation. The 
NCUA Form 2382, Criminal Referral 
Form, reflects that agreement. 

The NCUA published the proposed 
rule in the Federal Register issue of 
September 13.1985 (50 FR 37380). 

Scope of Rule Change 

The previous rule required all 
federally insured credit unions to report 
criminal and catastrophic acts. The 
major change reflected in the revised 
rule is that it sets forth a specific form, 
NCUA Form 2362 for use in referring 
crimes. The form is to be completed and 
Tiled with the NCUA Regional Director, 
the local U.S. Attorney and the Federai 
Bureau of Investigation in the case of 
any crime or suspected crime, with 
limited exceptions discussed below. The 
form contains the minimal essential 
information needed by Ihe Department 
of Justice to meet its commitment to 
regularly investigate and prevent crimo 
in our nation's financial institutions. The 
content of the NCUA form closely 
follows the format and questions of the 
form drafted by the Working Group. 
However, terms common to credit union 
operations have been used whenever 
possible. 

The reporting requirements for crimes 
and the new NCUA form are set forth in 
8 new S 746.1(c) of the regulation. 
Section 748.1(b) which previously dealt 
with both crimes and catastrophic acts, 
has been revised to address only 
catastrophic acts. Also, { 748.1(b) has 
been clariTied by adding a definition of 
^’catastrophic act.** 

Other Comments 

'The NCUA Board received four 
comments on the Criminal Referral Form 
and its implementing Regulation. Two 
comments were from Federal credit 
unions and two were from trade 
associations. Generally, each of ihe 
commenters expressed concern 
regarding two areas: 

1 . A need to provide definitions for 
many of the terms used m the form. 

2. Potential civil liabirity for FCUs 
who, in good faith, may submit referrals 
on innocent persons. 

In response to the first concern. Ihe 
Working Group has taken the Issue of 
definitions of key terras under 
consideration and supplementary 
guidance may be provided at a later 
date. 

With respect to potential civil liability 
for defamation, NCUA does not agree 
that Federal credit unions will be 
exposed to civil liability for making 


good faith reports. Federal credit unions 
have a common law duly to report and 
will have a statutory duty to report 
crimes and suspected criminal activity 
upon adoption of this amendment. 

One commenter suggested that we 
include a reference to the confidentiality 
of Ihe report. NCUA believes that a 
statement regarding the confidentiality 
of the report would be helpful and has 
included such a statement on the final 
draft of the form. 

Two other revisions have been made 
to the form. First, consistent with a 
recommendation of the Working Group 
a minimum dollar amount ($2,500) has 
been added, which must be exceeded 
before on institution is required to 
submit Ihe report in cases where the 
name of the suspect is unknown. 

Reports must be mode in all cases, 
however^ where Ihe name of the suspect 
is known. This change was mode to 
avoid burdening institutions with filing 
reports for numerous small crimes or 
disappearances such as credit card 
fraud. ATM fraud, check kiting etc., 
where the name of Ihe suspect is 
unknown. 

Second, NCUA has decided to 
combine t)ie long and short form into 
one form. In those situation where a 
short form would normally be used, the 
prt’parer will simply complete the first 
two pages of the form and discard the 
remaining pages. This change was 
implemented to further simplify the form 
and its use. 

Some commenters suggested that 
NCUA provide guidelines in Section 748 
for developing a written security 
program. In response to tho.se comments 
it is noted that the NCUA Accounting 
Manual for Federal Credit Unions. 
Section 5193, Security Devices and 
Procedures, provides criteria for 
developing a security program. 

Regulalor>' Procedures 

The NCUA Board hereby certifies that 
this rule will not have a significant 
economic impact on credit unions. As 
indicated by (he Federal Bureau of 
Investigation's 1984 statistics, only 172 
violations were reported and 
investigated in federally insured credit 
unions. 

Paperwork Reduction Act 

The information collection 
requirements contained in this 
rule (NCUA Form 2362) have begn 
submitted to and cleared by the Office 
of Management and Budget (OMB). The 
collection is approved for use through 
|uly 31.1988. unless continued, and is 
assigned the OMB Number 3133-0064. 
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List of Subjects in 12 CFR Part 748 

Credit unions. Reporting and 
recordkeeping requirements. Report of 
Crime or Catastrophic Act. Security 
measures. 

By the National Credit Union 
Administration on the 12lh day of Uecomber 
1985. 

Rosemary Brady. 

Stxrefary of the NCVA Board, 

Part 748 is revised to read as follows: 

PART 748—REPORT OF CRIME OR 
CATASTROPHIC ACT 

7484) Security program. 

748.1 Filing of reports. 

Authority; 12 U.S.C. 170B(a). 

§ 748.0 Security Program. 

(a) Each federally insured credit union 
will develop a written security program 
within 90 days of the effective date of 
insurance. 

(b) The security program will be 
designed to protect each credit union 
office from robberies, burglaries, and 
Ltreenies; to prevent destruction of vital 
nreords as defined in the Accounting 
Manual for Federal Credit Unions: and 


to assist in the identification of persons 
who commit or attempt such crimes. 

§ 748.1 Filing of reports. 

(a) Compliance Report, Each federally 
insured credit union shall file with the 
regional director an annuol statement 
certifying its compliance with the 
requirements of this Part. The statement 
shall be dated and signed by the 
president or other managing officer of 
(he credit union. The statement is 
contained on (he Report of Officials 
which is submitted annually by 
federally insured credit unions after the 
election of officials. In the case of 
federally insured state-chartered credit 
unions, this statement can be mailed to 
the regional director via the state 
supervisory authority, if desired. In any 
event, a copy of the statement shall 
always be sent to the appropriate state 
supervisory authority. 

(b) Catastrophic Act Report, Bach 
federally insured credit union will notify 
the regional director within 5 business 
days of ony catastrophic act (hat occurs 
at its ofrice(s). A catastrophic act is any 
natural disaster such as a flood, 
tornado, earthquake, etc., or major fire 
or other disaster resulting in some 


physical destruction or damage to the 
cr^it union. Within a reasonable time 
after a catastrophic act occurs, the 
credit union shall ensure that a record of 
the incident is prepared and filed at its 
main office. In the preparation of such 
record, the credit union should include 
information sufficient to indicate the 
office where the catastrophic act 
occurred: when it took place: the amount 
of the loss, if any: whether any 
operational or mechanical 
deficiencyCies) might have contributed 
to the catastrophic act: and what has 
been done or is planned to be done to 
correct the deficiencylies). 

(c) Crimino! Referral Form, Each 
federally insured credit union will notify 
the NCUA regional director, the U.S. 
Attorney, and the Federal Bureau of 
Investigation within 7 business days of 
any crime or suspected crime that 
occurs at its ofTicefs). utilizing NCUA 
form 2362. Criminal Referral Form. 
Copies of this form have been 
distributed to all federally insured credit 
unions. Additional copies may be 
obtained by contacting the appropriate 
NCUA Regional Office. 

BQXtNO COOC 7S3S-01-M 







53296 


Federal Register / Vol. 50. Nu. 251 / Tuesday. December 31. 1985 / Rules and Regulations 


No Agooey uM ooev I 


I T 


CRIMINAL REFERRAL FORM 


AitBfition: This form shouk) b« by me reportmg credit 
union roi leter men 7 butinesfOtvA following me otscovery of 
tn# Suspected woietion Aodit'OA^^ mformation r>ot reed'iy 
avioaoie at me time of fii«ng shouKS De suomitted on an 
amended form 


One copy of the completed form should be hied with each of 
the following <l) the local U S Attorney. {2) the focal FBI 
office and (3) the National Credit Union Administration 
iNCUAi Regional Office where the credit union is located 


Complete oiily pegee one end twe If eyepected cfimlnat 
ectlyfty tnvoteee acUiel of pfobeble toee of feet then SI0.000 
(before any recovery of reimoursement) not irwofving an 
elected or eppomted official within the meaning of 12 U S C 
Section 1761 or an employee of the credit union Cnminai 
activity invofving leta than $2,500 per transaction need not be 
reoorted un/eaa the name of the suspect it itnown or it is 
reasonebiy believed that me suspect can be identified in an 
cases, regardless of amount, a report should be submitted if 
the name of the suspect it snown 


Complete ell Neme on mit form where suspected crimlrtel 
ectivny invoHree ecluel or probebie toes (belore reimburse¬ 
ment or recovery) of $10,000 or greeter end In aft caeee. 
rtgerdttss of the emount, Involvifvg an elecled or appointed 
otficlei as defined by Section 111 of me Federal Credit Union 
Act (12 u s e. Section 1761) or en employee of the credit 
union. For purposes of this form, suspected criminal activity 
1$ anything lor which there is a factual bant for beiievtr^ that a 
crime has occurred 

The NCUA Board considers this reoon confidential pursuant 
to apciicabie provisions of the Privacy Act. 5 U S C Section 
552a ar>d me Freedom of information Act. 5 U S C Section 
552 Accordingly, the report and the information that it 
contains may bt sharad with appropruta taw anforcement 
agencitt consisiant with applicable laws and regulations, in 
addition, persons identified m the report may in some circum¬ 
stances be entitled to access to tha report under provisions ot 
the Privacy Act In no cate should Informedon In mia report be 
dlacloeed by a credH union officlel or tmployee to any source 
(eicepi a leer enforcement agency) or person not specBlceily 
deeigneled for distribution on mis form. 

See Detailed tnstructlone on Page 6 


1 Neme. locedon, end charter or Ineurence cerhflcete number of credit union. 

Name ____ 

Location_____ 

Charter/insuranca cenificata number_ 

If activity occurred at branch oHice(t). please identify ____ 


2 Aseei aUe of credit union (millions of dollars) 


3 Approilmate date end dollar amount (prior to any eiio«»aAct for restitution or recovery) of suspected violetlon. 
—--- Amount (thousands of dO‘'ar\. $ _ 

< Summary characterization of the suspected violaiion Cr»v<a appropriele boi(es) 

□ Defalcation/Embexiiement Q Bnbery/Qratuity 

□ False Siatement Q M|ju5g of Position or Self-Dealing 

□ Check Kiting Q Mysterious Disappearance 

U Other (Describe) ___ __ Z _ 

Applicable Section(i) of Title 18. U S Code (if knowm h%t on page 7 ) _ 


5 


Thia metter la being refesred le the Fil in 
and me U.t. Attorney In_ 


^ - 

Si«u 


!«•« 


Oww gt 


•<uAnti 
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_ 


6 Pf%of%{%) Sy«p«^*d of Cflmlnal VIoUtlon 0^ than one. use continuation sheet) 


a Name _ 

r=r*| 

Address_ 





J 3 0>C9 


Date of Birth _ Z _ Social Security No Of known) - 

MpnM V Otv 'M' 

t> Relationship to the financial institution fcheck alt app'tcaDle blocks) 

□ Officer □ Employee G Broker G Sharenolder 

Q Di€€Ctoi G Agent G Borfower G Other (spectfyi 

c Is person stiH affiliated with the financial institution G Yes G No 


If fH> G terminated G res'Oned Date- 

Oescnbe Circumstances of Separatton (if necessary use continuation sneer) 


d Pnor or related referrals G Yes G No ti yes. piease identify bnefly by name and date 


e. Is person affiliated with any otner financial institution G Yes G No 

Of business enterprise G Yes G No if yes to either or both, please identify 


7 Eipienaiion/OeacfipUon of Suspected Violation. <Give a brief summary of the suspected violation, explaining what ^s 
unusual or irregular about the transaction ) (if necessary use continuation sheet) 


0 Hat there been e confession? G Yes G No n so, Oy ^nom? -- 

9. Offer of Assistance. The individuals listed below ar^wtii oe authorized to discuss this referral with FBI and Department of 
Justice officials and to assist in locating or expiaml'^g jny documents pertinent to this referral, provided that contact «s first 
made with 

Name __ 


Telephone 

Name _ 

Name _ 

Name _ 


Position _ 

Telephone 

Telephone 

Telephone 
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*^4^ 9 I* 


10 Form Prepartd by__ — 

Position_— 

Agency/lnsiitution ______ 

Teiaphooe_^___ _Date_ 


Compittt iht rtmaining quatUont If tuspaeltd criminal acHvlly Involvat probabla lost (bafora raimbursamant or racovary) 

S 10.000 or graatar and In all catat. ragardlatt of amount, involving an tiactad or appointed official within tha maaning of 12 U.S 
Saciion 1761 or an amployaa of tha cradll union. 

11 CIva a Chronological and Complata Account of tha Sutpactad Violation, lit necessary, use continuation sheeti 

• Relate key events to documents and attach copies of those documents 

• Explain Who benefited financially or otherwise, from the transaction, how much, and how. 

• Furnish any explanation of the transaction provided by the suspect and indicate to whom and when it was given 

• Furnish any explanation ol the transaction provided by any other person 

• Indicate where the suspected violation took place (e g.« mam office, branch, other). 

• Recommend any further investigation that might assist 'aw enforcement authorities m fully examining the poienita’ 
violation. 


12 Indicate Whether the Suspected Violation Appears to Be an Isolated Incident or Whether If Relatet to Olhar Transactions 
^Explain) 


O o 
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1S Eiclutlon ol Intonnatton from th« Rafafral. Has any pertinent inlormation been excluded from this relerral as a result ol any 
legal or other restraint'’ □ Yet □ No 

If SO. -- - ----- 


Have the excluded mformaiion or documents been segregated for later retrieval'^ □ Yes □ No 

14 Wlintfset. List any witness who might have information about the suspected violation and describe their position or 
employment Indicate if they have been interviewed (if necessary, use continuation sheet) 


Name 


Position 


Address 


refephone 


1 _ 

2 - 

3 - 

4 _ _ __ 

5 _ 

tS. Olacovery and Reporting 

a Who discovered the suspected violation and when*’ 


fnrervtewed 
Yes No 
□ □ 

□ □ 
□ □ 
□ □ 
□ □ 


b Has the suspected violation been reported to the Board of Oirectors'^ □ Yes □ No By whom and when'> 


c. Has the Board of Directors taken action? □ Yes □ No if so. what and when? 

d Has the suspected violation previously been reported to federal or local law enforcement or to any federal or state 
supervisory agency? O Yes O No If so. by whom to whom, and when? 


t6. Lose 

a, Amopnt of loss known $----— 

b Restitution by _—----- 

In the amount of % ___—^—— ---——--- 

c ’Name of Applicable Surety Bond Company-- 

d Amount of Bond S ----- 

e Amount of deductible $ --—- 

f Was claim filed? □ Yes □ No --— 

g Settlement by Surety company to date S __ ---- 

h Total restitution and sentement to date S - 

I Net loss (after subtracting any amounts pa»d m ••'e form of restitution of settlement) $ 
) Is additional loss suspected? □ Yes □ No If ^es explain) 


k Has the suspected violation had a material 'rre t. 
□ Yes □ No (If yes. explain) 


* 4 or otherwise affected the financial soundness of the institution? 
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Continuation Sheet 


Uem No 


Remarks 
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Prindpal Criminal Slaluint 

18 IKS^C. 2—"^To aid. abcl, counsel, 
cummund. induce or procure** the 
commission of federal offense. 

18 U^.C. 201—Bfilwry of ^‘public officers.** 
including elected rrpresen la lives, furors 
and employees of any department or 
agency of the federol government, and 
witnesses in official prcK»>edings. e.g, 
anyone who gives, offers or promises 
anything of value to o public official or a 
witness with the intent to inPuence that 
pcrson*s official functions. 

18 U,S.C 21S—Kickbnclui. bribes. Makes It 
unlawful for any officer, director, 
employee, agent or nttomoy to solicit, 
accept or give anythirtg of value in 
connection with any transaction or 
business of any financial institution. 

18 U.S.C. 371—Conspiracy of two or more 
persons to either commit a federal 
offense or to defraud the Unite<l States 
for any agency of the U.S.). 

18 ti.S,C 6S7—Theft, embezdemvni or 
misapplication of credit union funds, 
willfully, by an officer, director, agent or 
employee of a credit union with intent to 
injure or defraud the credit union. Con 
Infer intent to injure from thu fact of 
injury or from acts knowingly dono'in 
reckless disregard fur the interests of the 
credit union. 

18 U.S.C. 1001—(kneral false slatemenls 
statute—know ingly and willfully 
falsifying or concealing a material fact or 
making o false statement or making or 
using false writing knowing it to be false. 

18 U.S.C, 1006—False entries and rrpofts or 
statements. Including material omissions, 
with intent to injure or defraud the credit 
union, the National Credit Union 
Administration. NCUA examiners or 
other individuals or companies. 

18 U.SC. 1014—False statement (oral or 
written), e.g.. loan application, made 
knowingly for the purpose of influencing 
any credit union whose deposits are 
insured by NCUA. upon any application. 
piir(.haae agreement, commitment, loan 
(or any chongo or extension of same) 
Including willfully overvaluing land, 
property or security. 

18 U.S.a 102^-Credit Card Fraud; 

knowingly and with intent to defraud, 
prtxluce. use or trafTic in cuunterfeit 
accxnui devices. 

It tj.S.C. 1030—Computer Fraud: knowingly 
accessing a computer without 
authorization, or using it for 
unauthorized purposes, including 
obtaining information contained in 
records of financial institutions. 

18 t'.S.C. 1341—^Mail Fraud—scheme or 
artifice to defraud that makes use of the 
Postal Service. 

18 U.S,C 1343—Wire Fraud—schimie or 
artifice to defraud using transmissiun by 
wire, radio or television for the purpose 
of carrying out the scheme. 

18 U.S.C. 1344—Bank Fraud; scheme or 
artifice to defraud a federally insured 
institution or take money funds, credits, 
assets, securities or other property by 
misrepresentation. 


18 U.S.C 1621—Perjury/false statement made 
under oath (if false statement is mode 
under oath, individual may still be 
prosecuted under 18 U,8,C. 1001 or 1014) 
18 U.S.C 1951.18 U.S.C. 1961, el seq.— 
Racketeer Influenced and Corrupt 
Organization f‘RICO *) statutes. 

Investing in any enterprise affecting 
commerce if the fundi for the investment 
ore derived from “a pattern of 
racketeering activity'* (these activities 
are defined to include: murder, drug 
dealing, bribery, robbery, extortion, 
counterfeiting, mail fraud, wire fraud, 
embezzlement from pension funds, 
obstruction of criminal investigations, 
fraud in the sale of securities, etc.). 

18 U.S,C 2113—Bank robbery and Incidental 
crimes, including Iking of any property in 
excess of $100 in value belonging to a 
bank, savings and loan or credit union, 
and receiving, possessing or disposing of 
same. 

31 U.8.C. S311.31 CFR 103—Currency 
Transactions/Bank Secrecy Act. 

N'CUA Regional Offices 

/ (Boston) 

Regional Director. 441 Stuart Street. 6th Moor. 
Boston. MA 02116, (617) 223-6807 

Bty^ion U (Capita!) 

Regional Director. 1770 G Street. N.W^. Suite 
TOa Washington. D.C 20008. (202) 682- 
1000 

Region III (Manta) 

Regional Director. 1365 Peachtree Street. N.F... 
Suite 540. Atlanta. CA 303G7. (404) 881- 
3127 

Bv^ion IV (Oilcogo) 

Regional Director, 230 Sooth Dearborn. Suite 
3346. Chicago. IL 60604. (312) B88-9607 

Ht*gion V (Austin) 

Regional Director. 611 East 0th Street, Suite 
407, Austin, TX 78701. (512) 482-5131 

Region VI (Walnut Creek) 

Regional Director, 2800 North Moin Street. 
Suite 101, Walnut Creek, CA 04596. (415) 
556-6277 

Instnictkinf 

Introduction: The purpose of this form is to 
provide a consistent means by which credit 
unions can make referrals of knowm or 
suspeded criminal activity perpetrated 
against the credit unions whether by insiders 
or those outside the credit union. The form 
will provide an effective means by which 
appropriate law enforcement and supervisory 
outhorities will be made aware of knowm or 
suspected criminal activity. Credit unions 
should use care in filling out this form and 
sliould ensure that it is Hllcd out in as 
completed a manner as practicable under the 
circumstances. 

The Following Instuvtions Should Be 
Referred to When Filling Out the Items 
Referenced 

Item 1. Federal aedit unions use charter 
number. State^chariered credit unions use 
insurance certificate number. 


Item 2. As of eml of most recent csleniLir 
quarter. 

Item 3. Self-explanatory, 

Item 4. Enter a check mark next to those 
descriptions in 4(a) which most generally 
describe the nature of the criminal activity. 
Use the list of criminal statutes provided on 
page 6 as an aid to Tilling out item 4(b). 

Item 5. Self-explanatory. 

Item 6. Complete subparagraphs (a| 
through (g) on each individual suspected of 
criminal activity. This list should include 
primary suspects only. Individuals who may 
have knowledge of the suspected criminal 
activity, but who are not themselves 
suspected of being involved, should be listed 
as witnesses under item 14. Provide any 
additional details known with respect to prior 
referrals or afTilialions, 

Item 7, Provide a brief narrative description 
of the activity giving rise to the referral. For 
those filing the long version of this form, 
details will be provided later in the form. The 
purpose of this paragraph it to provide a 
summary description of the overall 
transaction. 

Hems 8 through 10. Self-explanatory. 

Horn 11. This section of the referral is 
critical. It should be as detailed as 
circumstances permit. The care with which 
this section is written may make the 
difference in whether or not the described 
conduct and its criminal nature ore clearly 
understood. The discussion points listed in 
this section are not exhaustive. They should 
be covered, but to the extent an additional 
category should be addressed, it should be 
done here. Feel free to use attachments or to 
continue the description on a separate sheet. 
Include any suggestions for the interviewing 
of any witnesses, gathering of any documents 
or methods of investigation which might 
prove useful in following up on the referral 
js.g.. tracing of proceeds). 

Items 12 through 16. Self-explanatory. 

Additional instructions for Examiners 

Examiners should fill out this form 
whenever suspected criminal activity has 
been identified in a credit union and either 
has not yet been reported by the credit union 
or the referral made by the credit union is 
deemed to be inadequate. H is important to 
note that the form should be filled out 
whenever criminal activity is suspected; 
examiners are not required to make any 
initial finding that su^ referrals would, if 
pursued, result in a criminal conviction. That 
judgment will be made by responsible law 
enforcement authorities. 

Any questions regarding whether or nut 
any particular activity would constitute a 
crime for purposes of making a criminal 
rcfenn) should be resolved through 
communications with regional office. 

The purpose of the referral it to provide 
appropriate law enforcement authorities with 
complete and accurate information relating to 
suspected criminal activity. Alt information 
requested within (he body of the form should 
be supplied at (he tithe of the referral unless 
such information is not known or can only be 
supplied at a later date by operation of the 
Right to Financial Privacy Act. In filling out 
this form, examiners should avoid overly 









M302 Federal Register / VoL 50» No, 251 / Tuesday, December 31, 1965 / Rules and Regulations 


technical descriptions of transactronii which 
might not be rondily understood by law 
enforcement authorities unfamiliar with 
credit union operations. 

OistrUmlion: If made by emtht union 

1. Retain one copy in the crefKf union files. 
7L Send one copy to the NCUA reiponiil 
office for your credil union. 

3. Send one copy to tho nearest office of the 

mi. 

4. Send one copy to the nearest office of the 
U.S. Attcjcney. 

5. Send one copy to the nenrest office of the 
Secret Service if credil card or ATXI fraud b 
Involved. 

U»trihutiorK tf moife by Examiners 

1. Retain one copy In the cnnlU union field 
file. 

2. Send four copies to the NCUA Regional 
OfTice. 

3. Send one copy to the neareal office of the 
Stfcrct Service if credil card or ATM fraud (s 
invoK'nd. 

Distribution: If ntmh by NCUA RnyionaJ 
Office 

1. Retain one copy in regional office under 
name of the credit union. 

2. Send one copy to Director Office of 
Examination and Insurance. NCUA. 
Washington. DC 20456. 

3. Send one copy to the nearest ofTice of the 

mi. 

4. Send one copy to U.S. Attorney. If abo a 
criminal violatton of state law. consider 
sending the refemd to the appropn«ite stata 
prosecuting authocily. 

5. Send one copy to the neaieat office of the 
Secret Service tf credil card or ATM fraud is 
involved. 

IhntTihutktm If mode by State Examiners 

I. Follow the instructions of your Slate 
supervisor concerning the distribution of this 
form. 

Distribution: If nnuie by Slate Supervisors 
t Follow instructions 3.4. 5. and 6 above. 

|FR Doc. 85-30571 Filed t3-3tMB: 8:45 am) 
■ttLiuo coot rass^t-ai 


FEDERAL TRADE COMMISSION 

16 CFR Parts 0,1,2.3, 4 and 5 

Miscellaneous Revisions and 
Corrections 

agency: Federal Trade Commission. 
action: Final Rules. _ 

summary; The Federal Trade 
Commission (FTC) is amending ilg Rules 
of Practice to refTcct changes in law and 
organizational and operational changes, 
to make various corrections in spelling, 
grammar, ponctuatioiu and style, and to 
make other technical corrections and 
revisions to conform the rules to current 
agency practice. 

EFFECTIVE DATE; These amendmenrs are 
effertKe December 31.1985. 


FOR FURTHER INFORMATION CONTACT; 
lerome A. Tintle, 202-623-3521; Marc 
Winerman, 202^-523-^3865; or Alex Tang. 
202-523-3780; AttomejfS. OfTice of the 
General Counsel, Fed^al Trade 
Commissioft, 6th Street 8 Pen nsyl vania 
Avenue. NW., Washington. DC 20560. 
SUPPtEMENTARY INFORMAnON: The 
provisions of PART 0 -~~Orgoni 2 otion ore 
amended to reflect the following 
changes in ofgsnization and operational 
assignments: (1) abalishmcnf of the 
Office of Policy Planning: (2) the transfer 
of the congressional liaison function 
from the Office of the General Counsel 
to the Office of the Chairman; (3) the 
transfer of the advisory opinion funidion 
from the Office of General Counsel to 
the Bureaus of Competition and 
Consumer Protection; (4) the transfer of 
the information and publishing function 
from the Deputy Execotfve Director for 
Management to the Deputy Executive 
Director for Planning and Information; 

(5) the termination of the quarterly 
financial reporting program within the 
Bureau of Economics: and (0) changes 
apd corrections to the addresses of 
certain regional offices. 

The provisions of Part l^-Cenerol 
Procedures are amended as follows: (1) 
i 1.7 is amended to clarify which 
rulemaking procedures are governed by 
the provisions of Subpart B and which 
arc governed by the provisions of 
Subpart C; (2) the text of { 1.13 is 
amended to reinstate § 1.13(c)(3)(ii). 
which first appeared at 40 FR 33966. 
33967 (August 13,1975) as former 
§ 1.13(c)(2)(ii) but was not carried 
forward in the recent CFR volume; (3) 
the heading of } 1.9 is amended to make 
clear that the provisions of { 1.9 apply to 
petitions to commence trade regulation 
rule proceedings rather than to the 
commencement of such proceedings; (4) 

§ 1.10 is amended to make clear that 
advance notice of proposed rulemaking 
is not issued before the Commission 
determines whether to commence a 
rulemaking proceeding under ( 1.9. but 
rather that such notice precedes the 
notice of proposed ruiemakiog issued 
under ( 1.11; (5) S L18 is amended to 
reinstate material appearing at 45 FR 
78628, 78828 (Nov. 26,1980) that was not 
reproduced in the current CFR volume; 
and (8) the authority citation for Subpart 
I is corrected. 

The provisions of Pari 2 — 
NonadjudicaUve Procedures are 
amended as follows: (1) To reflect the 
abolishment of the position of Director 
of Federal-State and Consumer 
Relations and the quarterly financial 
reporting program mentioned above in 
the explanation of Part 1 amendments; 

(2) to eliminate the provision in { 2.12 


regarding Congressional review of 
Commission rulemaking, in accordance 
with the decision in Consumers Union of 
US^ Inc. V. FTC 091 F.2d 575 (D.a Or. 
1982), off d sub nom. Process Cos 
Consumers Croup v. Consumer Enerjiy 
Council of America, 463 U.Sw 1216 (1983). 
and the expiration of the Congressionul 
review provision of the FTC 
Improvements Act of 1980, see T5 U.S.C 
S 57a-l and note; and (3) to reflect the 
existing practice of placing consent 
agreements under { 2.32 on the public 
record only after they are accept by the 
Commission. 

The provisions of Pari 2—Rides of 
Practice for Adjudicative Proceedings 
are amerided to reflect the change in the 
previous title of ''hearing examiners'* to 
"Administrative Law fudges'*. In 
addition. Subpart I of this part has been 
amended to reflect the extension and 
amendment of the Equal Acess to fustice 
Act pursuant to Pub. L No. 99-80, 99 
SUt. 183 (August 5.1965), as follows: (1) 
By incorporating into { 3.81(a) the new 
statutory standard for determining 
whether an agency's position is 
"substantially justified"; (2) by 
amending { 3.81(b) to reflect the revised 
time period for when the Act applies; (3) 
by amending 9S 3.81(dH2](i). (ii) and (v) 
to reflect the revised limits on the net 
worth of a "party" under the Act; and (4) 
by removing from § 3.B3(j) the former 
statutory restrictions on the source of 
funds for award payments under the 
Act. In addition, the parenthetical 
citation in | 3.81(d)(2)(iii) has been 
corrected. 

The provisions of Port 4 — 
Miscellaneous Rules are amended as 
follows: (1) section 4.7(e) is made 
consistent with S 3.55 by changing the 
word "rehearing" to "reconsideration"; 
and (2) { 4.11(b) is amended to reflect 
current agency practice whereby 
submitters of materials marked 
confidential or within the scope of 
i 4.10(a)(9) may receive notice from staff 
other than the General Counsel when 
the materials are requested by Congress 

The provisions of Port 5— Standards 
of Conduct are amended in Subpart 0 to 
reflect tlie creation of Associate Director 
positions in the Bureau of Consumer 
Protection and changes in the titles of 
various Directors re!q>onstble to the 
Deputy Executive Director for 
Management and the Deputy Executive 
Director for Planning and Information 

In addition, various grammatical and 
stylistic changes (eg., punctuation* 
spelling, gender references) have been 
made throughout Parts (V-5. 

Since the amendments relate solely to 
rules of agency practice, they arc not 
subject to the notice and comment 
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requirements of the Administnitive 
l^«cf?durc Act. 5 U.S.C. 553(a)(2). For the 
same reason, the requirements of the 
Regulatory Flexibility Act do not apply. 
5U S.C. 601(2). 

List of Subjects 

16 CFH Port 0 

Organization and functions 
(government agencies). 

16 CFH Port 1 

Administrative practice and 
procedure, Advisory opinions. 
Rulemaking. Trade Regulation Rules. 

16 CFH Part 2 

Administrative practice and 
procedure, Claims. Equal access to 
justice. 

WCFRParta 

Administrative practice and 
jirocedure. Investigations. 

16CFRPart4 

Administrative practice and 
procedure, Freedom of Information Act. 
Privacy Act. Sunshine Act. 

leCFRPartS 

Administrative practice and 
procedure. Conflicts of interest. 

Accordingly, the Federal Trade 
Commission amends Title 16. Chapter 1. 
Subchapter A. the Code of Federal 
Regulations as follows: 

PART O-ORGANIZATION 

1. The authority for Part 0 continues to 
road as follows: 

Authority: Section tHg): 38 Stsl. 721 (15 
U.S.C 46h 80 StJt. 363. St amended (5 U.S.C 
552). 

2. Section 0.8 is revised to read as 
follows; 

§ 04 The Chsirmsn. 

The Chairman of the Commission is 
designated by the President, and. 
subject to the general policies of the 
Commission, is the executive and 
udministrative head of the agency. I le 
presides at meetings of and hearings 
before the Commission and participates 
with other Commissioners In all 
Commission decisions. Attached to the 
Office of the Chairman, and reporting 
directly to him, and through him to (he 
Commission, are (he following staff 
^its: (a) The Office of Public Affairs. 
Hhich furnishes information concerning 
Commission activities to news media 
snd (he public; and (b) the Office of 
Congressional Relations, which 
coordinates all liaison activities with 
Congrest, 


§0.S (Amended) 

3. Section 0.9 is amended by removing 
the words ’’Office of Policy Planning”. 

§0.10 (Amended) 

4. Section 0.10(b) is amended by 
inserting the wo^ ’’and” before the 
words 'Initiates and develops long- 
range plans” and by removing the 
semicolon after the words "accomplish 
its mission’* and inserting in its place a 
period and removing (he remainder of 
the sentence. 

5. Section 0.10(c) is amended by 
removing the phrase "and coordinates 
the Commission’s information 
processing systems.” and inserting in its 
place thefollowing: 

« • • • • 

• • • coordinates the Commission’s 
information processing systems; and is 
responsible for the publication of all 
Commission actions which must appear 
in the Federal Register and for the 
publication of Federal Trade 
Commission Decisions and Court 
Decisions^Federal Trade Commission 

§0.11 (Amended) 

6. Section 0.11 is amended by 
removing from the first sentence the 
words ’’adviser. He” and inserting in 
their place the words ’’adviser, who”: by 
removing the phrase "assists 
businessmen in obtaining advice from 
the Commission as to the legal propriety 
of proposed courses of action in 
particular situations under the statutes 
which it administers,": and by changing 
the comma after "restraints" to a period 
and removing the remainder of the 
sentence. 

§0.13 (Reserved! 

7. Section 0.13 is removed and the 
heading is revised to read "§ 0.13 
IResen'cdj", 

§0.16 (Amended! 

6. Section 0.16 is amended by 
removing from the first sentence the 
words "This bureau" and inserting in 
their place the words "The bureau". 

§0.18 (Amended] 

9. Section 0.18 is amended by 
removing from the first sentence the 
words "Tliis bureau” and inserting in 
their place the words "The bureau”, and 
by removing the last sentence of the 
section. 

§0.19 (Amended! 

10. Section 0.19|b)(4) is amended by 
removing "Saint Clair Avenue,” and 
inserting in its place "Saint Clair 
Avenue N.E..”; § 0.19(b)(5) is amended 
by removing the phrase "Suite 2605. 2001 
Br>'an Street, Dallas, TX 75201." and 
inserting in its place ’’8303 Elmbrook 


Drive. Dallas. TX 75247."; and 
§ 0.19(b)(81 is amended by removing 
”10007” and inserting in its place 
”10278”, 

PART 1—GENERAL PROCEDURES 

11. The authority for Part 1 continues 
to read as follows: 

Authority. Sec. 6. 38 Slat. 721 (15 U.S.C. 
4G(g). unless otherwise noted. 

• • • • • 

Subpart B—Rules and Rulemaking 
Under Section 18(a)(1K8) of the FTC 
Act 

§ 1.7 (Amonded) 

12. Section 1.7 is amended by revising 
the last sentence to read as follows: 

* • • All other rulemaking 
proceedings shall be governed by the 
rules in Subpart C, except as otherwise 
required by law or as otherwise 
specified in this chapter. 

13. The heading for § 1.9 is revised to 
read as follows: 

§1.9 Patitions to commence trade 
regulation rule proceedings. 

§1.10 (Amended) 

14. Section 1.10(a) is amended by 
removing the word "initiation” and 
inserting in its place the word 
"commencement”. 

15. Section 1.11(b)(4) is revised to read 
as follows: 

§ 1.11 Commencement of a rulemaking 
proceeding. 


(4) the information required by the 
Regulatory Flexibility Act at 5 U.S.C. 

603. 

§1.12 (Amended] 

16. Section 1.12 is amended by 
removing from the first sentence the 
words "Federal Register, end to” and 
inserting in their place the words 
"Federal Register and, to”. 

17. Section 1.13(c)(3)(H) is reinstated 
by adding, after § 1.13(c)(3](i). the 
following: 

§1.13 Rulemaking proceeding. 

• • • • • 

(c) • • • 

(3) • • • 

(ii) Review without certification by 
the presiding officer. Within ten (10) 
days after publication of the final notice, 
any interested person may petition the 
Commission for addition, modification 
or deletion of a designated issue, 
accompanied by a filing not to exceed 
fifteen (15) pages. Additional 
submissions on the issue by other 
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interested persons, not to exceed fifteen 
(15) pages, may be made within twenty 
(20) days of the publication of the final 
notice. The Commission may thereupon, 
in its discretion, permit the appeal. 
Commission review, if permitted, will be 
based on the petition and any additional 
submissions, without oral argument or 
further briefs, unless otherwise ordered 
by the Commission. A petition 
hereunder shall not stay the rulemaking 
proceeding unless the presiding officer 
or the Commission shall so order. All 
petitions filed under this paragraph shall 
be a part of the rulemaking record. 
Notice of the filing of any such petition 
may be obtained from the OfOce of the 
Secretary of the Commission. In the 
event any designated issue is added or 
substantially modified by the 
Commission, interested persons shall be 
given a further opportunity to identify 
their interests with respect to those 
issues. 

• • • • • 

S 1.13 I Amended I 

18. Section 1.13(dMl)(i) » ametided by 
removing the comma iminediately after 
the word “fact**. 

19. The heading of { 1.13(d]f2) is 
amended by removing the designation 
**§ t,31(dr find inserting in its place 
-§J13(d)(5r 

20. Section 1.13(d)(5]li)(A| is amended 
by removing the comma immediately 
after the word **8peciric*\ 

21. Section 1.13(d)(S)(ii) ia ameoded by 
removing the words ‘*^ch groups** and 
inserting in their place the words "Any 
such group**. 

S 1.14 [Amendtdt 

22. Section 1.14(a)fl)(iv) is amended 
by removing the woid **State*’ and 
inserting in its place the word "state**. 

23. Section 1.14(a)(2Uvi) is revised to 
read as follows: 

(a) • • • 

( 2 ) • • • 

(vi) The Information rci^uirad by the 
Regulatory Flexibility Act at 5 U.S.C 
WH. 

• • • • • 

24. Section 1.14(d| is removed. 

S 1.18 I Amended) 

25. Section l.t8(a) is corrected by 
removing the words **verbatim 
tmnacripts of oral presentations to the 
Commission" and inserting in their place 
the words "vi*rbatim transcripts or 
summaries of oral presrroUitions to the 
Commission**, and by removing the 
words "if any" and inserting in their 
place the words **any cocrnnunicatioRi 
placed on the rulemaking record 
pursuant to $ 1.18(c)**. 


S 1.19 (AmendedI 

28. Section 1.19 is amended by 
removing the phrase **. as amended by 
Pub. L. 93-637.". 

Subpart C—Rules and RufemakinQ 

27. The heading for Subpart C it 
revised to read "Subpart C—Rules 
Promulgated Under Authority Other 
Than Section 18(a)(1)(B) of the FTC 
Act**. 

28. Section 1.21 is revised to read at 
follows: 

§ 1.21 Scope of ttis rules In tMs subpart 

This subpart sets forth procedures for 
the promulgation of rules under 
authority other than section 16(a)(1)(D) 
of the PTC Act except as otherwise 
required by law or otherwise specified 
in the rules of this chapter. This subpart 
does not apply to the promulgation of 
industry guides, genera! statements of 
policy, rules of agency organization, 
procedure, or practice, or rules governed 
by Subpart B of this part. 

29. Section 1.26(c) is amended by 
adding to the end of the first sentence 
the phrase ", unless otherwise expressly 
required by law." 

Subpart D—Administration of the Wool 
Products Labeling Act of 1939, Fur 
Products Labeling Act, and Textile 
Fiber Products Identification Act 

{1.32 lAmended) 

30. Section 1.32 is amended by 
removing from the last sentence the 
words **1110 Division of Energy and 
Product fnformation** and inserting in 
their place the words **the Enforcement 
Division of the Bureau of Consumer 
Protection". 

Subpart I^Procedures for 
Implementation of the National 
Environmental Policy Act of 1969 

31. The authority for Subpart I of this 
part is revised to read as follows: 

Authority: 15 US.C 46(g}. 42 U.aC. 4521 ei 

$eq. 

{ 1.81 lAmendedI 

32. Section 1.81 is amended by 
removing from the heading the word 
"Incorporation** and inserting in its 
place the word '*incorporation": by 
removing from the first sentence the 
parenthetical citation "(42 U.S.C 4371 et 
seq,y* and inserting in its place the 
parenthetical citation **(42 U.S.C 4321 ei 
seq.y*; by inserting in the second 
sentence immediately after the words 
'‘Executive Order 11514 (March 5.1970. 
as smended by Executive Order 11991. 
May 24.1977)" the words ", and the 
Environmental Quality Improvement 


Act of 1960. as amended (42 U.S.C. 4371 
et seq,y*: and by removing from the 
same sentence the parenthetical citation 
*•(43 FR 55976-56007)** and inserting in 
its place the parenthetical citation "(40 
C.F.R. 1500-1508)". 

PART 2—NONADJUDICATIVE 
PROCEDURES 

33. The authority for Part 2 continues 
to read as follows: 

Authority: Sue. 8. 38 Slat 721; 15 U.SC 4S, 
unless otherwise noted. 

Subpart A—Inquirlet; Investigations; 
Compulsory Process 

{2.1 lAmendedI 

34. Section 2,1 is amended by Inserting 
the word **and’* after the words "Bureau 
of (Consumer Protection", and by 
removing the phrase **• and the Director 
of Federal-State and Consumer 
Relations.*'. 

35. Section 2,9(b)(l) is revised to read 
as follows: 

{ 2,9 Rights of witne sses in investigations. 

« • • • • 

(b) • • • 

(1) Counsel for a witness may advise 
the witness, in confidence and upon the 
initiative of either counsel or the 
witness, with respect to any question 
asked of the witness. If the witness 
refuses to answer a question, then 
counsel may briefly state on the record 
if he has advised the witness not to 
answer the question and the legal 
grounds for such refusal. 

• • • • « 

36. Section 2.9(bK8) is amended by 
removing the citation '*| 4.1(d)'* and 
inserting in its place the citation 

"§ 4.1(e)‘*. 

{2.10 (Amendedl 

37. Section 2.10 is amended by 
removing from the rinal sentence the 
words "and depose" and inserting in 
(heir place the words "and be deposed". 

{2.12 I Amended) 

38. Section 2.12(b) is removed, and 
({ 2.12 (c). (d). (e) and (f) are 
redesignated ({ 2.12 (b). (c), (d) and (e), 
respectively. 

{2.13 lAmended) 

39. Section 2.13(b)t2) Is removed and 
{{2.13(bK3). (4). and (5) are 
redesignated {{ 2.13(b)(2). (3). and (4). 
respectively. 

{2.14 (Amended) 

40. Section 2.14(c) is amended by 
adding the %vonl •'and" after '‘Bureau of 
Consumer Protection" and by removing 
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the phrase, ^and the Dirctetor of Federal- 
State Consumer Relations,'*. 

§2.t6 lAmafKMl 

41. Section 2.16(b) Is amended by 
n movfng from the first sentence the 
words •'Executive director" and 
inserting In their place the words 
-Executive Director". 

Subpart C^onsent Order Procedure 

§2.32 I Amended! 

42. Section 2.32 is amenderd by 
removing from the third sentence the 
words "and that the Commission will 
place the order" and inserting in Ihoir 
place the words "and, if the agreement 
is accepted, that the Commission will 
place the order". 

Subpart 0—Reports of CompUarice 

43. Section 2.41(c) is amended by 
revising the third sentimce to read: 

§2.41 lAmsndsdl 
• • • • • 

(c) • * * An order of the Commission 
to cease and desist becomes final on the 
date and under the conditions provided 
in the Federal Trade Commission Act 
and the Clayton Act. * * * 

• • • • • 


Subpart E—Requests to Reopen 

§2.S1 (Amended) 

44. Section 2.51(a) is amended by 
insifiling a comma after the word 
‘'final". 

45. Section 2.51 (b) Is amended by 
inserting a comma after the word "part". 

PART 3—RULES Of PRACTICE FOR 
ADJUDICATIVE PROCEEDINGS 

46. The authority for Part 3 continues 
to read as follows: 

Authority: Sec. 6. 38 St«l. 721 (15 U.S-C 46). 
ttfilesi otherwise noted. 

H3.1— U3 (Amended) 

47. Sections 3.1 through 3.S3 arc 
amended by capitalizing the words 
''Administrative Law (udge", "judges" 
and "judge's" wherever the initial letters 
of these words appear in lower case. 

Subpart B~Pleacttnga 

4a Section 3.11(c) is revised (o read as 
ifoUows: 

[ ( Commencement of pcooeedtngs. 

(c) Motion for mare definite 
pfQtomenL Where (he respondent makes 
|« reasonable showing that it cannot 
|tranie a responsive answer based on (he 


allegations contained in the complaint, 
the respondent may move for a mure 
definite statement of the charges against 
it before filing on answer. Such a motion 
shall be filed within ten (lOj da>a after 
service of the complaint and shall point 
out the defects complained of and the 
details desired. 

SX12 1 Amended] 

49. Section 3.12(a) is amended by 
removing the words "hearing examiner" 
and inserting in their place the words 
"Administrative Ijiw |udge". ’ 

50. Section 3.12(c) is amended by 
removing the word "his" and inserting in 
its place the words "the respondent's". 

Subpart C—Prehearing Procedures; 
Motions; Interlocutory Appeals; 
Summary Decisioos 

$3.23 I Amended! 

51. Section 3.23 is amended by 
inserting in paragraph (a)(l] the word 
", that" immediately after the %vord 

Provided*, 

52. Section 3.23(a)(3) is^amended in 
the sentence that b^ns, "The 
application for review should specify 

.. by inserting a semicolon 

betiveen the words "relics" and "and". 

53. Section 3.23(b) is amended in the 
sentence that begins, "except as 

hereinbefore provided., by 

removing the word "hereinbefore" and 
by inserting a comma immediately after 
the word "section". 

54. Section 3.23(c) is amended by 
romo\4ng the word "examiner" and 
inserting in its place (he word "Judge". 

$3.24 lAmanded] 

55. Section 3.24(a)(1) is amended li)' 
removing from the hrsi sentence the 
word "his" and inserting in its place the 
words "the party's", 

56. Section 3.24(a)(2) is amended by 
removing from the thirf sentence the 
word "Interrogators" and Inserting In Its 
place the word "interrogatories". 

57. Section 3.24(a)(4) is amended by 
inserting in the first sentence a comma 
immediately after the word "cannot". 

$3.25 I Amended I 

58. Section 3.25(0 is amended by 
removing bom the second sentence the 
comma immediately following the word 
"thereby": by removing from the fourth 
sentence the word "for" and inserting in 
its place the word "For"; and by 
removing from the fifth sentence the 
words "other party" and inserting in 
their place the word "parties". 


Subpart 0—Discovery; Compulsory 
Process 

$3.31 (Amended) 

59. Section 3.31(b)(2) is amended by 
removing (he word "Ac(" and inserting 
in its place the word "act". 

60. Section 3.31(b)(3) is amended by 
removing from the first sentence the 
words "including his attorney" and 
inserting in their place the wxirdB 
"including the party's attorney", and by 
removing from the same sentence the 
words "preparation of his case and that 
he is unable" and inserting in their plaa* 
the words "preparation of its case and 
(hat the party Is unable". 

61. Section 3.31(e) is amended by 
removing the hca^ng **Rulings on 
applications for compulsory^ process ." 
and inserting in its place the heading 
*Ruling5 on applications for compulsory 
process."and by removing from the first 
sentence the words "if so mad and 
inserting in their place the words "if so 
made.". 

62. Section 3.32(b) is amended by 
revising the fourth, fifth and sixth 
sentences to read as follows: 

$ 3.32 Admissions. 


(b) * • • A denial shall fairly meet 
the substance of the requested 
admission, and when good faith requires 
that a party qualify its answer or deny 
only a part of the matter of which an 
admission is requested, the party shall 
specify so much of it as is true and 
qualify or deny the remainder. An 
answering party may not give lack of 
information or knowledge os a reason 
for failure to admit or deny unless the 
party states that it has made reasonable 
inquiry and that the information known 
to or readily obtainable by the party is 
insufficient (o enable it to admit or deny. 
A party who considers that a matter of 
which an admission has been requested 
presents a genuine issue for trial may 
not. on that ground alone, object to the 
request; the party may deny the matter 
or set fourth reasons why the parly 
cannot admit or deny it. * * * 

$3.37 (Afneoriodl 

63. Section 3.37(a) is amended by 
removing from the first sentence the 
word ^iiis" and inserting in its place the 
words "the party's". 

$3.38 (Amended] 

64. Section 3.36(a) is amended by 
removing from the second sentence the 
word "his" and inserting in its place the 
word "its". 

65. Section 3.38(b) is amended by 
removing from the first senlcnre (he 
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semicolon after Ihc word "admissions** 
and inserting in its place a comma. 

06. Section 3.38(ci is amended by 
removing from Ihc Hnal sentence the 
word **subpena** and inserting tn its 
place the word "subpoena**. 

$3.39 I Amended I 

87. Section 3.39(b) is amended by 
removing the words **heuring examiner** 
and inserting in their place the words 
**Administrative Law Judge**. 

Subpart E—Hearings 

§3.42 (Amended) 

68. Section 3.42(a) is amended by 
removing the words **hcaring examiner** 
and inserting in their place the words 
**Admini8trative Law judge**, 

69. Section 3.42(b) is amended by 
removing the words **Direclor of 
Administrative Law judges or** and 
inserting In their place the words "Chief 
Administrative Law judge or,**. 

Subpart (^Recovery of Awards Under 
the Equal Access to Justice Act in 
Commission Proceedings 

70. In Section 3.81 paragraphs (d) and 
(b) are revised to read as follows: 

§ 3.81 General Provisions 

(a) Purpose of these ru/es. The Equal 
Access to justice Act, 5 U.S.C. 504 
(called **the Act*’ in this subparl), 
provides for the award of attorney fees 
and other expenses to eligible 
individuals and entities who are parties 
to adjudicative proceedings under Port 3 
of this title. An eligible party may 
receive an award when it prevails in the 
adjudicative proceeding, unless the 
Commission’s position in the proceeding 
was substantially justified or special 
circumstances make an award unjust. 
Whether or not the position of the 
agency was substantially justified shall 
be determined on the basis of the 
administrative record as a whole that is 
made in the adversary proceeding for 
which fees and other expenses arc 
sought. The rules in this subpart 
dcscril)e the parties eligible for awards, 
how to apply for awards, and the 
procedures and standards that the 
Commission will use to make them. 

(b) When the Act applies. The Act 
applies to any adjudicative proceeding 
pending before the Commission at any 
lime after October 1,1981. This includes 
proceedings begun before October 1, 
1981, if final Commission action has not 
been taken before that dale. 


71. Section 3.81(d)(2)(i) is amended by 
changing **S1 million*’ to read "S2 
million**. 

72. Section 3.81(d)(2)|ii) is amended by 
changing **55 million'* to read "$7 
million**. 

73. Section 3.81(d)(2)(tii) is amended 
by removing the parenthetical citation 
**(25 U.S.C. 501|c)(3))’* and inserting in 
its place the parenthetical citation **(26 
U.S.C, 501(c)(3))**. 

74. Section 3.61(d)(2)(v) is revised as 
follows: 

• • • • • 

(d) • • • 

( 2 ) • • • 

(v) Any other partnership, 
corporation, association, unit of local 
government, or organization with a net 
worth of not more than S7 million and 
not more than 500 employees. 

§3.83 (Amended) 

75. Section 3.83(j) is amended by 
removing from the second sentence the 
words **Subject to the funding provisions 
of the Act. the” and inserting in (heir 
place the word **The**. 

PART 4-MISCELLANEOUS RULES 

76. The authority for Part 4 continues 
to read as follows: 

Authority: Sec. 0. 38 Stnt. 721; 15 U.S.C 46. 
unless otherwise noted. 

§§ 4.1 and 4.3 (Amended) 

77. The following sections of Part 4 
are amended by capitalizing the term 
*’Administrativc Law judge**: §§ 4.1(d) 
and 4.3(a). 

§4.7 (Amended) 

78. Section 4.7(e) is amended by 
removing from the first sentence the 
word "rehearing** and inserting in its 
place the word ‘’reconsideration". 

§4.8 (Amended! 

79. Section 4.8|c)(l) is amended by 
removing from the second sentence the 
words "primarily to the public*’ and 
inserting in their place the words 
"primarily the public". 

§4.11 (Amended) 

80. Section 4.11(a)(2)(i)(A) is amended 
by removing from the first sentence the 
word "Appeal" and inserting in its place 
the word "appeal". 

81. Section4.11(a)(2)(iii)(D| is 
amended by changing the word "soley" 
throughout lo read **solely". 

82. Section 4.11(b) is amended by 
removing from the (Irst sentence the 
words "subcommittees shall be referred 


lo the General Counsel** and inserting in 
their place the words ’’subcommittees 
for nonpublic records shall be referred 
to the General Counsel"; and by 
removing from the second sentence the 
words "the General Counsel will notify 
the submitter'* and inserting in their 
place Ihe words "notice will be given (u 
the submitter". 

§4.14 I Amended I 

83. Section 4.14|b) is amended by 
removing Ihc words ". duly appointed 
and confirmed.**. 

PART 5—STANDARDS OF CONDUCT 

84. The authority for Part 5 continuen 
to read as follows: 

Aulborily: F O. 11222 of May 8.1985. 30 R 
&189; 3 CFR 1965 S<ipp.. S CFR 735 104. 

Subpart A'—General Provisions 

$5.6 (Amendedl 

85. Section S.6(b) is amended by 
removing from tlie first sentence the 
words "the bureau director of office 
head" and inserting in their place the 
words "Ihe bureau director or office 
head**. 

§5.12 (Amendedl 

80. Section 5.12(0 is amended by 
removing Ihe word "Comisioner" and 
inseiiing in its place (he word 
"Commissioner". 

Subpaii B—Ethical and Other Conduct 
and Responsibilities of Employees 

§5.11 (Amended) 

87. Section 5.11 (h)| 1) is amended by 
removing the word **contractural*’ and 
inserting in its place the word 
"contractual". 

§5.14 (Amended) 

88. Section 5.14 is amended by 
removing from the first sentence the 
word "thr" and inserting in its place the 
word **the"; by removing from Ihe same 
sentence the word "organizaion" and 
inserting in its place the word 
"organization"; and by removing from 
Ihe second sentence the word 
"Convition" and inserting in its place 
the word "Conviction". 

§5.19 (Amendedl 

89. Section 5.19(b) is amended by 
removing (he word "stature" and 
inserting in its place Ihe word ’'statute"* 
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Subpart 0—Rnanclal Disclosures 

9<X Section 532(e)(1) is revised to read 
>18 follows: 

\ S32 SUlemsnts of employmeot and 
ftnandal Interest under Executive Order 
11222. 

• • • • • 

(c) • • • 

(1) Assistant Directors and Associate 
Directors: 

t • t • • 

91. Section 5.32(0(1) is revised to read: 

• • • • « 

(0 - • • 

(1) The Director of the Division of 
Pnjcuremenl and General Services; 

t • • • • 

92. Section 5.32(0(4) is removed. 

93. Section 5.32(g)(l| is revised to 
read: 

• • • • • 

(8) • • • 

(1) The Director of the Division of 
Automated Systems: 

• • • • • 

94. Section 532(g)(3) is revised to 
read: 

• • • • • 

(8) • • • 

(3) The Director of the Division of 
information Services. 

• • • • • 

Doled: December 23.1965. 

Ry direction of the Commistion. 

Beniamin L Berman. 

Ai. ting Secreiary. 

|FR Doc 85-30738 Filed 12-3CMSS; fr45 mm\ 
•XiiNO COOf Srw-Of-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 

16 CFR ParU 1615 and 1616 

Standards for the FlammabHIty of 
Children's Sleepwear Sizes 0 Through 
ex (FF 3-71) and 7 Through 14 (FF 5- 
74); Technical Amendments 

AGcncr: Consumer Product Safety 
Comtnission. 

Amendment of final rules. 

SuMMAiiv: The Commission is amending 
two footnotes in its children's sleepwear 
nammability regulations because the 
ordering numbers for copies of 
referenced voluntary standards have 
changed. 

CFFEcnvi date: December 31.1905. 

^00 FURTHEft INFORMATION CONTACT: 
Stephen F., |oyce. Division of 
Administrative Litigation, Consumer 
l*roduct Safety Commission. 

Washington. DC 20207; telephone (301) 

♦«2-6a2a 


SUPPLEMEMTARV INFORMATION: In the 
Federal Register of December 30, 1975, 
the (>)nsumer Proditct Safety 
Commission published final regulations 
on the flammability of children's 
sleepwear in sizes O-OX and 7-14 (16 
CFR Parts 1615 and 1816; 40 FR 59903 
and 59917). These regulations contain 
definitions that refer to certain 
voluntary product standards, and two 
separate footnotes currently state that 
copies of three such standards are 
available from the National Technical 
Information Service (16 CFR 1615.1(b) 
and 1616.2(b)). This is still correct, as Is 
the address of NTIS, but new ordering 
numbers must be used to obtain the 
standards. Therefore, the Commission is 
amending the two f^tnotes to provide 
those numbers. The’Commission finds • 
for good cause that opportunity for 
public comment and a delayed effective 
dale are unnecessary because the 
amendment merely provides information 
and has no substantive impact on 
anyone. 

List of Subjec^ts in 16 CFR Parts 1615 and 
1616 

Clothing. Consumer protection. 

Infants and children. Labeling. Reporting 
and recordkeeping requirements. 
Textiles. 

PARTS 1615 AND 1616—(AMENDED) 

Accordingly, the Commission amends 
Parts 1615 and 1616 of Title 16. Chapter 
II. Subchapter D as follows: 

1. The authority citation for Subpart A 
of Parts 1615 and 1616 continues to read 
as follows; 

Aulbohly: Sec 4. 67 SUil. 112. as amended. 
81 Stat 509-70:15 U.S.C 1193. 

Z The footnote to ( 1615.1(b) is 
revised to read: 

' "Copies are available from the National 
Technical Information Sc^rvice, 5205 Port 
Royal Street. Spnngfield. VA 22151, and 
should be ordered as CS15156. 

3. The footnote to S 161.2(b) is revised 
to read: 

' "Copict are available from the National 
Technical Information Service. 5285 Pori 
Royal Street Springfield. VA 221 SI. The 
ordering numb^ for PS 54-72 (CS 153-48). on 
girls* apparel sizing, is COM 73-^5Qe03; the 
ordenng number for PS 36-70 (CS 155-50). on 
boys* apparel sizing, is PB 86125646. 

Dated: December 24.1965. 

Sheldon D. Butts. 

Acting Secretary, Consumer f^roduct Safety 
Commission, 

|FR Doc aS-30B55 Filed 12-30-85; 8:45 am] 
WLUNO COOC S1SS-01-N 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 

18 CFR Part 282 
lOochet No. RM79-14I 

Incremental Pricing Regulations 
Implementing the Incremental Pricing 
Provision of the Natural Gas Policy Act 
of 1978 

AGENCY: Federal Energy Regulatory 
Commission. DOE. 

action: Order prescribing incremental 
pricing thresholds. 

SUMMARY: The Director of the Office of 
Pipeline and Producer Regulalion is 
issuing the incremental pricing 
acquisition cost thresholds prescribed 
by Title 11 of the Natural Gas Policy Act 
and 18 CFR 282.304. The Act requires the 
Commission to compute and publish the 
threshold prices before the beginning of 
each month for which the figures apply. 
Any cost of natural gas above the 
applicable threshold is considered to l>e 
an incremental gas cost subject to 
incremental pricing surcharging. 

EFFECTIVE DATE: January 1.1986. 

FOR FURTHER INFORMATION CONTACT. 
Kenneth A. Williams. Federal Energy 
Regulatory Commission. 825 N. Capitol 
Street. NE.. Washington. DC 20426. (202) 
357-8500. 

SUPPLEMENTARY INFORMATION: 

Order of the Director. OPPR 
Issued December 24.1985. 

Section 203 of the NCPA requires that 
the Commission compute and make 
available incremental pricing 
acquisition cost threshold prices 
prescribed in Title 11 before the 
beginning of any month for which such 
figures apply. 

Pursuant to that mandate and 
pursuant to S 375.307(1) of the 
Commission's regulations, delegating the 
publication of such prices to the Director 
of the Office of Pipeline and Producer 
Regulation, the incremental pricing 
acquisition cost threshold prices for the 
month of January 1986 is issued by the 
publication of a price table for the 
applicable month. The incremental 
pricing acquisition cost threshold pnees 
for months prior to January 1986 are 
found in the tables in { 282.304. 

list of Subjects in 18 CFR Part 282 
Natural gas. 

Kenneth A. Williams. 

Director, Office of Pipeline and Producer 
Simulation. 
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Table I —Incremental priong Acouisuion Cost Threshoco Prices 
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|FR Dim. SS-30917 Filed l2-30-e5; S:45 iim| 
billing COOC •7t7>OY-«l 


DEPARTMENT OF LABOR 

Employment Standards Administration 

20 CFR Parts 701, 702 and 703 

Longshore and Harbor Workers* 
Compensation Act and Related 
Statutes 

AGENCY: Employment Staruiiirds 

Administration. Labor. 

action: Extension of interim final rule. 

summary: This notice extends the 
inlerim final rules published in the 
Federal Ritgister on |anuar>' 3. 19B5 (SO 
FR 384) until Februar)^ 3,1986. These 
rules, which implement the Longshore 
and I larlior Workers* Compensation Act 
Amendments of 1984, Pub. L. 98-126. 98 
Slat. 1630. were effective on December 
27, 1984. and were to remain In effect (as 
extended 50 FR 39661) until December 
31. 1985. unless extended. The 
Department has determined that 
additiomil lime is necessary to complete 
the review of the interim final 
regulations in light of the concerns 
expressed in the written comments 
submitted to the Department. 
effective date: December 27, 1985. The 
interim final rules will remain in effect 
until February' 3.1986. unless extended 
or superseded by another issuance. 
for FuirrHER information contact: 
Richard A, Slaufenberger. Deputy 
Director, Office of Workers* 
Compensation Programs, Employment 
Standards Administration, U.S. 


Department of I.abor 20210. telephone 
(302) 523-7503. 

Signed St Washington. DC. this 27ih day of 
December 1985. 

William E. Brock. 

Seirretory of Labor. 

|FR Doc. 85*30950 Filed 12-27*85:10:24 am| 
atLUNG COOC 45t»-27-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Food and Drug Adrriinlstration 

21 CFR Parts 436 and 442 

(Docket No. 85N-0301I 

Antibiotic Drugs; Ceftazidime 
Pentahydrate for Injection 

Corrvetion 

In FR Doc. 85*28039 beginning on page 
48396 in the issue of Monday. November 
25.1985. make the following corrections: 

1. On page 48398. in the second 
column, in S 436.356(b). in the tenth lino, 

**milliliters** should read **millimeter8**. 

2. On page 48399. in the second 
column, in § 442.16a(a)(l). in the fourth 
line, *‘||2-** should read “(j|2-**. 

3. On the same page, in the third 
column, in $ 442.16a(b)(1)(iV/>/ in the 
fourth line, **millilers** should read 
‘*milliliters**. 

4. **(L)os 8 on drying** should read *1oss 
of drying** in the following places: 

a. Page 48400. second column. 

S 442.16a(b)(4). first line; 

b. Page 48401, first column, 

1 442.2l6(a)(3)(i)(/i), third line: and 


c. Page 48401, second column, 

§ 442.21e(b)(1)(il)(i7). in the fourteenth 
line below the equation. 

5. Also on page 48401. in the first 
column, in § 442.216(a)(3), In the second 
line. '*complying with*' should read 
‘'complying with the**. 

BnXING COOE 150S-SI<AI 


DEPARTMENT OF STATE 
22 CFR Parts 60 Through 65 
I Departmental Regulations 108.8461 
South Africa and Fair Labor Standards 

AGENCY: Department of State. 
action: Final rule. 

SUMMARY: On November 8.1985. the 
Department of State published a 
proposed rule (50 FR 46455) to 
implement the fair labor provisions of 
Executive Order 12532 of September 9. 
1985 (50 FR 36881). This final rule 
implements the EO's fair labor 
provisions, taking into account the 
public comments received. 
effective date: january 1. 1986. 

FOR FURTHER INFORMATION CONTACT: 
Paula Reed Lynch. Program Officer. 
(202) 331-9275; F. Allen Harris. Deputy 
Office Director, Office of Southern 
African Affairs (202) 647-8252; or Mr. 
Edward Cummings. (202) 647-1571. 
Office of the Legal Adviser. Department 
of Stale. 

SUPPLEMENTARY INFORMATION: Section 2 
of E O. 12532 (50 ^ 36861) deals with 
the labor practices of U.S. nationals and 
Iheii firms in South Africa. On 
November 8. the Department of State 
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published draft implementing 
regulations as a proposed rule for public 
romment (50 FR 46455). The 
supplementary information portion of 
the proposed rule explains the 
background for the regulations and the 
basic scheme established. 

Six written comments were received 
from the public. The Department of 
State has reviewed the comments and 
has made certain changes to the 
regulations as a result, (llie changes are 
to SS 63.1(0), 63.1(b). 63.1(d)(1). 

63.1(d)(2). 63.1(d)(3). 64,1. 05.1(b). 
5S.l(b)(S). and 65.1(b)(6).) 

The comments dealt primarily with 
the relation of the requirements of the 
voluntary Sullivan system to those of 
the proposed regulations. For example, it 
was pointed out that the evaluation 
method of the Sullivan system takes Into 
account the performance of firms in 
relation to each other with respect to 
some of the principles. Questions were 
raised as to whether the Department 
would do likewise with respect to those 
firms that choose to report directly to 
the Department of State. The 
Department intends to make decisions 
on good faith compliance based on an 
evaluation of each report on a case-by* 
case basis. The Department does not 
inttmd to rate the companies in rebilion 
to f^ach other. 

Another Sul]ivan*rclatcd question 
dealt with the reporting requirements for 
firms that sign the Sullivan principles 
during 1986. A new subsection {dj(3) 
was added to $ 03.1 to address this 
issue. 

Section 61.1(a)(6) of the proposed rule 
would have prohibited the furnishing of 
routine authentication services related 
to the other penalties described in that 
subsection to firms that du not adhere to 
the principles. Upon review, and based 
tn part on public comments, the 
Dq)«irtmcnLhaB concluded that it is 
highly unlikely that routine 
authentication scr\ ices would bi? 

1 involved In such instances. Maintaining 
' i specific provision on this matter would 
give the erroneous impression that 
I routine authenticatiuni are to be denied 
I even in cases where there is no 
intercession of the kind proscribed in 
^ KO. The Department has aci:ordingly 
decided not to include a specific 
|1 provision on this matter. Authentication 
1 •«rv'ices will be denied if the services 
requested constitute intercession within 
yihc mcaninc of i 65.1(b). 

Some of the comments dealt with the 
owic requirements of the EO. For 
example, one comment recommended 
ihat firms employing less than 25 
B^J^tviduals in South Africa be subject to 
Ihhe requirements of the regulatioris. 

I while another suggested that the 


requirement apply only to firms 
employing more than 50. The purpose of 
these regulations is to implement the EO 
and accordingly such comments were 
not accepted in preparing the final rule. 

List of Subjects 

22 CFR Part 60 

United States investments abroad. 
Fair labor standards. South Africa. 

22CFHPart 61 

United States investments abroad. 
Fair labor standards. South Africa. 

22 CFfl Part 62 

United States Investments abroad. 

Fair labor standards. South Africa, 
Reporting and recordkeeping 
requirements. 

22CFnPart63 

United States Investments abroad. 

Fair labor standards, South Africa. 

22 CFR Pari 64 

United States investments abroad. 

Fair labor standards. South Africa. 
Reporting and recordkeeping 
requirements. 

22 CFR Part 65 

United States investments abroad. 

Fair labor standards. South Africa. 
Exports. Penalties. 

Subchaptcr G, consisting of Parts 60 
through 65 and an Appendix, is added to 
Chapter 1 of Title 22. Code of Federal 
Regulations, to read as follows: 

SUBCHAPTER G-SOUTH AFRICA AND 
FAIR LABOR STANDARDS 

Part 

60 Purpose and vcopc of application. 

01 Definitions. 

62 Registration. 

03 General polides and reporting 
rcqutromimls. 

64 Administrative procetlumt. 

65 Non'fldherence and penalties. 

Appendix to Subchapter C—Examples of Fair 

Ijitior Practices 

PART 60—PURPOSE AND SCOPE OF 
APPLICATION 

Sre 

60.1 Purpose. 

60.2 Scope of application. 

Authority: Sec 203. tntematiunal 

Fjnerg«ncy Economic Powers Act (50 U.S.C 
1701): E.0.12532. Sept. 9.1985 (50 FR SOaoiJ. 

§60.1 Purpose. 

(a) Cr neral. Section 2 of Executive 
Order 12532 of September 9.1985 (50 FR 
30681] provides that it is the policy of 
the United States to encourage all 
United States firms in South Africa to 
adhere to certain fair labor standards. It 


provides furthermore that no 
department or agency of the U.S. may 
intercede with any foreign government 
regarding the export marketing activities 
in any country of any national of the 
U.S. employing more than 25 individuals 
in South Africa who docs not odhere to 
the principles stated in the Order. It is 
the purpose of this subchaptcr to 
Implement these requirements of E,0. 
12532. 

(b) Relation to the Voluntary SuUivat} 
System. It has been the policy of the 
United States since 1977 to encourage 
voluntary adherence to the Sullivan 
Code agreed to by a majority of U.S. 
business firms that operate in South 
Africa. The requirements of the 
voluntary code exceed those of the E.O 
12532 in certain respects, and the 
voluntary nature of the code has set an 
example for all firms in South Africa, 
The regulations set forth in this 
subchapter recognize that some U.S. 
nationals are not willing to subscribe lu 
the Sullivan Code, and these regulation'i 
do not require firms to subscribe to the 
voluntary system. All U.S. nationals 
described in § 62 2 and § 63.1 are 
subject to the requirements of this 
subchaptcr. Such nationals who ore 
bona fide participants in the Sullivan 
system arc exempt from certain 
reporting requirements in accordance 
with § 63.1(d}. 

§ 60.2 Scope of application. 

The requirements of this subchapter 
are applicable to U.S. nationals (defined 
in § 01.5) who: 

(a) Employ at least 25 individuals in 
South Africa: 

(b) Own or control more than 50 
percent of the outstanding voting 
securities of a foreign subsidiary or 
other entity that employs at least 25 
individuals in South Africa: or 

(c) Control in fact ony other foreign 
entity that employs at least 25 
individuals in South Africa. Such control 
consists of the authority or ability of the 
domestic concern to establish or direct 
the general policies or day-to-day 
operations of a foreign subsidiary or 
entity in South Africa. Such authority or 
ability will be presumed under the 
circumstances described below, subject 
to rebuttal by competent evidence 
provided to the Department of State at 
the time of registration (see § 62.1]: 

(1) The domestic concern beneficially 
owns or controls (whether directly or 
indirectly) 25 percent or more of the 
voting securities of the foreign 
subsldluiy* or entity, if no other person 
owns or controls (whether directly or 
indirectly) an equal or larger percentage; 
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(2) The foreign subsidiary or entity is 
operated by the domestic concern 
pursuant to the provisions of an 
exclusive management contract; 

(3) A majority of the members of the 
board of directors of the foreign 
subsidiary or entity are also members of 
the comparable governing body of the 
domestic concern; 

(4) The domestic concern has the 
authority to appoint the majority of the 
members of the board of directors of the 
foreign subsidiary or entity; or 

(5) The domestic concern has the 
authority to appoint the chief operating 
officer of the foreign subsidiary or 
entity* 

PART 61—OERNITIONS 

61.1 Aiihenmcc. 

61.2 Fair tabor standarda. 

61^ Office of Southern African Affairs. 

614 UniUxi States. 

615 U.S. national. 

Authorit)': Sec 203* International 
Emergemcy Economic Powers Act (50 U.S.C 
17011: EO. 12532 Sept. 9.1905 (50 FR 36861). 

§61.1 Adherence. 

For purposes of this subchapter, 
adherence means— 

(a) Agreeing to implement the 
principles specified in i 61.2 in South 
Africa* 

(b) Taking good fjith measures to 
implement each of these principles, and 

(c) Reporting acetuately to the 
Department of Slate on ihe measures 
taken to ixnplemeni the principles in 
accordance with § 63.1. 

§61.2 Fair labor standards. 

(а) The fair labor standards referred 
to in this subchapter are as follows: 

(1) Desegregating the races in each 
employment facility; 

(2) {^viding equal employment 
opportunity for all employees without 
regard to race or ethnic origin; 

(3) Assuring that the pay system in 
South Africa is applied to all employees 
without regard to race or ethnic origin; 

(4) Establishing a minimum wage and 
salary structure based on the 
appropriate local minimum economic 
level which takes into account the needs 
of employees and their families; 

(5) Increasing by appropriate means 
the number of persons in manageriaL 
supervisory, administrative, clerical and 
technical jobs who are disadvantaged 
by the apartheid system for the purpose 
of significantly increasing their 
representation in such jobs; 

(б) Taking reasonable steps to 
improve Ihe quality of employees* lives 
outside the work environment with 
respect to housing, transportation, 
schooling, recreation, and health; 


(7) Implementing fair labor practices 
by recognizing the right of all 
employees, regardless of racial or other 
distinctions, to self-organization and to 
form, join or assist lal^r organizations, 
freely and without penalty or reprisal* 
and recognizing the right to refrain b‘om 
any such activity. 

(b) The supplement to this subchapter 
contains illustrative examples of ihe fair 
labor practices referred to in this 
subchapter. 

§61.3 Office of Southern African Affairs. 

"Office of Southern African Affairs” 
means the Office of Southern African 
Affairs, Bureau of African Affairs, 
Department of Stale, Washington. D.C 
20520. 

§61.4 United SUtee. 

**Unitcd States,” when used in the 
geographical sense, includes the several 
Stales, the Commonwealth of Puerto 
Rico, the insular possessions of the 
United States, and the District of 
Columbia. 

$61.S U.S. Ketionat. 

For purposes of this subchapter. "U.S. 
national” means: 

(a) Citizens or nationals of the United 
States or permanent residents of the 
United States (defined in the 
Immigration and Nationality Act (8 
U.S.C 1101.101(a)20. 60 Stat. 163)1: and 

(b) Corporations, partnerships, and 
other business associations organized 
under the laws of the United States, any 
state or territory thereof, or the Distrfd 
of Columbia. 

PART 62—REGISTRATION 

Src. 

62.1 Regisirs lion. 

62.2 Notification of changes in information 
furnished by registrants 

62.3 Maintenance of records by registrants. 
Authority: Sec. 203. International 

Emergency Economic Powers Act (50 U.SC. 
1701): EO. 12532 Sept 6.1885 (SO FR 36061) 

§62.1 Reqlslrallort 
Any U.S. national referred to in I 60.2 
is required to register with the 
Department of State and to indicate 
whether the U.S. national or entity 
referred to in § 60.2 agrees to implement 
the principles stated in $ 61.2. They may 
also indicate whether they are 
participants in the voluntary Sullivan 
system. Registration can be 
accomplished by filing a completed form 
DSP-95 with the Office of Southern 
African Affairs. Any such national who 
believes that it should not be required or 
is unable to report on the fair labor 
practices of a foreign subsidiary or 
entity described in § 60.2 (c) of this 
subchapter should provide a detailed 


explanation of the reasons. The 
explanation should be in the form of a 
letter, and should accompany the 
completed registration form. A detailed 
questionnaire on fair labor practices will 
provided by the Office of Southern 
African Affairs on an annual basis to all 
registrants. No fee is required for 
registration. 

S 62.2 NotHIcotlon of ctiaf>Q«s In 
InformatkMi furnished by registrants. 

A registered U.S. national must notify 
the Department of State of any material 
changes in the information contained in 
the registration. Examples of material 
changes include the establishment, 
acquisition, or sale of a subsidiary or of 
a foreign affiliate, a merger, a change of 
location, or engaging in a different kind 
of business in South Africa. Such 
information should be provided within 
00 days from Ihe date of the material 
change. 

§ 62.3 MamtsnarKS of records by 
registrants. 

(a) A U.S. national who is required to 
register pursuant to § 02.1 must maintain 
records concerning the fair labor 
practices employed in South Africa by 
the U.S. national or any entity referred 
to in § 60.2 effective January 1.1986. 

Such records must be maintained for a 
period of 3 years. 

(b) Records maintained under this 
section shall be available at all limes for 
inspection by the Director of the Office 
of Southern African Affairs or a person 
designated by the Director. 

PART 63—GENERAL POLICIES AND 
REPORTING REQUIREMENTS 

Sec 

63.1 (^ncrsl policies. 

63.2 Influeacing activities outside the 
workplace. 

63 3 Stale Department review. 

63.4 Waiver. 

Authority’: Sec. 203. International 
Pjnergency Economic Powers Act (50 U.S.C 
1701): EO. 12532 Sept. 9.1965 (50 FR 36661) 

§63.1 General pollcias* 

(a) Genera/, Any U.S. national or 
entity described in { 60.2 who does not 
adhere to the fair labor standards stat^^d 
in § 61.2 of this subchapter shall be 
ineligible to receive the assistance 
specified in § 65.1 (b). 

(b) Failure to regUter Any such U.S. 
national who does not register with the 
Department of Slate prior to February 
15,1966, in accordance with § 62.1 shall 
be ineligible for the assistance specified 
in { 65.1 and shall be subject to the 
penalties specified in 8 65.2. 

(c) Annual reports. All U.S* nationals 
subject to the requirements of this 
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subchapter shall provide dn onnual 
report to the Deportment of State 
describing their implementation of the 
fair labor principles specified In S 61.2. 
including implementation by any entity 
described in { 60.2. They shall do so by 
submitting a completed questionnaire 
furnished by the Department of Stale at 
the time of registration to the Office of 
Southern African Affairs. The first 
report shall be provided no later than 
February 15.1987. 

(d)(1) 5 u///Vo/7 particifHitits. Any U S. 
national who is a bona fide participant 
in the Sullivan reporting and 
implementing system is exempt from 
submitting the questionnaire referred to 
in paragraph (c) of this **Bona fide** 
participation means (i) subscribing to 
the Sullivan Code and (ii) filing the 
report r^uired by the Sullivan 
monitoring mechanism with that 
organization and (iii) receiving a 
Category I. II. or I!!A standing. Bona fide 
participants arc deemed to be adhering 
to the fair labor standards for purposes 
of this subchapter. Such U.S. nationals 
shall be required to file a letter with the 
Office of Southern African Affairs on an 
annual basis certifying that they are 
Itona fide participants in the Sullivan 
system. Each such letter shall be 
provided not later than February 15 of 
each calendar year, commencing on 
February 15.1987. Each such letter shall 
include the following statement: 

I certify Ihal (name of firm) U « bona fide 
p^rtidtMnt in the Sullivan system for fiscal 
year |insefi|. and the firm received a (inserll 
rating from the Sullivan system for that 
period 

Any U.S. national participating in the 
Sullivan system who receives a 
Category IIIB standing must inform the 
brpartmenl of State by February 15. If 
such a national receives a Category IIIB 
standing for the next fiscal year, it shall 
not be deemed to be a bona fide 
participant pursuant to this subsection 
and must thereafter complete the 
required Slate Department 
questionnaire. 

(2) U.S. nationals who become 
participants In the Sullivan system In 
1988 will be required to submit the first 
letter referred to in paragraph (d)(1) of 
Ibis section no later than November 15, 
1967. 

i (3.2 Influencing activltlet outside the 
workpiece. 

U S. nationals referred to in 
subsection S 60.2 are encouraged to take 
reasonable measures to extend the 
j scope of their Influence on activities 
I outside the workplace by measures such 
w (a) supporting the right of all 
1 oj^inesses. regardless of the racial 
lohsracter of their owners or employees, 


to locate in urban areas; (b) by 
influencing other companies in South 
Africa to follow the principles specified 
in § 62.2; (c) by supporting the freedom 
of mobility of all workers, regardless of 
race, to seek employment opportunities 
wherever they exist, and (d) by making 
provision for adequate housing ond 
education for families of employees 
within the proximity of the employee's 
place of work. 

S 63.3 State Department review. 

(a) The Office of Southern African 
Affairs shall review each report 
submitted pursuant to { 63.1(c) to 
determine whether the U.S. national is 
adhering to the principles stated in 
561.2. The Office of Southern African 
Affairs may request additional 
information from the U.S. national and 
take any steps that may be deemed 
necessary to verify the information 
submitted. 

(b) If the Office of Southern African 
Affairs concludes that a person is not 
taking such steps, it shall afford the 
person thirty days to provide additional 
written information to the Department of 
Stale. 

(c) If a U.S. national who was a 
participant in the Sullivan system does 
not file the reports required by the 
Sullivan monitoring system or otherwise 
fails to meet the standards for continued 
participation in the Sullivan system, the 
U.S. national shall immediately inform 
the Department of State. Such 
notification should be provided no later 
than 30 days after receipt of a 
notification from the Sullivan system 
that the person is no longer a bona fide 
participant. 

563.4 Waiver. 

The Director. Office of Southern 
African Affairs, may make exceptions to 
the provisions of this subchapter in 
cases of exceptional or undue hardship 
or when it is otherwise in the interest of 
the United States Government. 

part 64—administrative 
PROVISIONS 

Sw. 

64.1 Adminiitrative procedures. 

64.2 Annual report 

64.3 Disclosure of information to the public 

Authority': Sec. 203. IntcmoUonal 

Emergency Economic Powers Act (50 U.S,C 
1701): EO. 12532 Sept. 9.1985 (50 FR 36861) 

5 64.1 Administrative procedures. 

(a) If the Assistant Secretary for 
African Affairs concludes that a U.S. 
national or entity referred to in 5 60.2 is 
not adhering to the principles specified 
in 5 61.2. the Office of Southern African 
Affairs shall immediately inform the 


U.S. national concerned and other U.S. 
Government agencies by appropriate 
means. 

(b) Any U.S. national who has been 
the subject of an adverse decision 
pursuant to paragraph (a) of this section 
shall be entitled to file a written appeal 
within 30 days of notification of the 
decision with the Board of Appellate 
Review of the Department of Slate. The 
requirements of Part 7 of Subchapter A 
of this title of CFR shall be applicable to 
proceedings before the Board of 
Appellate Review. 

5 64.2 Annual report 

The Office of Southern African Affairs 
shall prepare an annual report regarding 
implementation of Part 63 of this 
subchapter, which shall be forwarded to 
other affected U.S. Government agencies 
and the appropriate committees of the 
United Slates Congress. 

5 64.3 Disclosure of Information to the 
public. 

Subchapter R of this title of CFR 
contains regulations on the availability 
to the public of information and records 
of the Department of Stale. The 
provisions of Subchapter R apply to 
such disclosures by the Office of 
Southern African Affairs. 

PART 65—NON-ADHERENCE AND 
PENALTIES 

Sec 

05.1 Denial of export marketing support. 

65 2 Civil and criminul penalties. 

Authority'; Sec. 203. International 
Emergency Economic Powers Act (50 U.S.C 
1701): RO. 12532 Sept. 9.1965 (50 VR 36861) 

5 65.1 Denis) of export marketing support 

(a) In accordance with Part 63 of this 
subchapter, no department or agency of 
the United States may intercede with 
any foreign government regarding export 
marketing activity in any country of any 
U.S. national or entity referred to in 

5 60.2 who docs not adhere to the 
principles stated in 5 61.2 with respect 
to that U.S. national's operations in 
South Africa. 

(b) For purposes of this section, 
‘‘intercede with any foreign government 
regarding export marketing activity" 
means any contact by U.S. Government 
personnel with officials of any foreign 
government which involves or 
contemplates any effort to assist in 
selling a good, service, or technology in 
a foreign market. The following are 
examples of the activities prohibited: 

(1) Assisting non-complying firms by 
arranging appointments with foreign 
government officials relating to the 








S3312 Federal Rej^ister / Vol. 50. No. 251 / Tuesday, December 31, 1985 / Rules and Regulations 


pursuit by the firm of a bid, projecL. or 
other commercial activity. 

(2) Intervening with a foreign 
government on behalf of a non- 
complying firm in pursuit of a bid or 
project, unless such intervention is 
necessary to ensure a foreign 
government’s compliance with its 
obligations, if any under the Agreement 
on Government Procurement of April 12, 
1979 (TJ.A.S. No. 10403); 

(3) Assisting non-complying firms in 
obtaining end-user or other foreign 
government certificates or 
documentation necessary for the 
issuance of U.S. export licenses; 

(1) Taking any action to assist a non¬ 
complying firm in selling its products, 
services or technology with respect to a 
foreign government, including assistance 
in making appeals regarding foreign 
government procedures and practices 
adversely affecting the firm’s ability to 
gain access to the foreign marketplace; 

(5) Participation by non-complying 
firms in Department of Commerce 
sponsored trade exhibitions and video 
catalog shows, trade missions and 
certified shows in foreign countries In 
which business is conducted primarily 
with the host government: 

(0) Intervening with foreign 
government officials on behalf of a non¬ 
complying firm at any trade fairs, trade 
missions, and video catalogue shows 
(i.e., other than those In paragraph (bK^) 
of this section). 

(c) The following activities with 
respect to noo-complying firms are not 
prohibited pursuant to this section of the 
Executive Ordcir. 

(1) Preparing market research for use 
by more than one company and 
providing general export information; 

(2) Distributing generally available 
informational publications such as 
Overseas Business Reports* Foreign 
Economic Trends, and Business 
America; and 

(3| Multilateral and bilateral, 
government-to-govemment trade 
negotialions to resolve trade issues 
which may affect non-complymg firms. 

$ 65.2 Civs and criminal panaMas. 

(a) This subchapter is promulgated 
pursuant to the authority of E.0.12532 
and the International Emergency 
Economic Powers Act (50 U.S.C 1705) 
(IKEPA)). Section 208 of this Act 
provides that: 

A civil penalty of not to exceed SIOlOQO 
may bo imposed on any ptirson who violates 
any hcense, order, or rcgoUiCion issued under 
this title. 

Whoever will fully violafos any Ikenae, 
order, or regulation issued under this title 
shall, upon conviction, be fimtd not more than 
$50,000, or. if a natural person, may be 


imprisoned fur not more than ten years, or 
both; and any officer, director, or agent to 
any corporation who knowingly participates 
in such violation may be punished by a like 
fine, imprisonment or both. 

Section 206 of the International 
Emergency Economic Powers Act la 
applicable to violations of this 
subchapier and to any license, ruling, 
regulation, order, direction, or 
instruction issued hereunder. These 
criminal and civil penalties are 
applicable to failures to comply with the 
registration and reporting requirements 
established in this subchapter. However, 
they are not applicable to failures to 
adhere to the principles stated in | 61.2. 

(b) Attention is also directed to 18 
U,S.C 1001, which provides: 

Whoever, in soy manner within tha 
lurisdiclion of any department or agency of 
the United States knowingly and willfnlty 
falsifies, conceals or covers up by any trick, 
scheme, or device a material fact, or makes 
any false. Iktitions or fraudulent statement or 
representatkm or makes or uiiet any false 
writing or document knowing the tame to 
cootiiin any bite, fictitious or fraudulent 
statement or entry, shall be fined not mote 
than ^10.000 or imprisoned not more than five 
years, or both. 

(c) This section does not apply to the 
financing of exports by the Export- 
Import Bank to South Africa. Such 
financing continues to be the subject of 
the requirements contained in section 
2(b)(9) of the Export-Import Bank Act of 
1945, as amended. 

Appendix to Sobchaplar C-^Examples of Fair 
Labor Practices 

The following ere illustnitiva examples of 
the fair lalwr standards specified ia i 61.2. 

(1) Desegregating the races in each 
employment facility: 

(a) Removing oil race designetioa signs; 

(b) Desegregating all eating. OMdical. 
recreatioa. and work faciUlles; and 

(c) Terminaring all regulations which are 
based on racial discrimination or preference. 

(2) Providing equal employment 
opportunity for all employees without regard 
to race or ethnic origin: 

(a) Assuring diet any health, accident, 
pension, or death benefit plans that are 
established are nondiscriminatory and open 
to all employees without regard to race or 
ethnic origin: and 

(b) Implementing equal and 
nondiscriminatory terms and conditions of 
employment for all employees, abolishing job 
restrictions and differentia! employment 
criteria which discriminate on the basis of 
race or ethnic origin. 

(3) Assuring that the pay system is applied 
to all emp!o>vet without regard to race or 
ethnic origins: 

(•) Assuring that any wage and taUry 
structure that is implemented is applied 
equally to alt empl^ees without regard to 
race or ethnic ongio: 


(b) Eliminating any distinctions between 
hourly and salaried fob cUssificaticms on the 
basis of race or ethiuc origin: and 

(cj Eliminating any differences in seniority 
and in grade benefits which are based on 
race or ethnic origin. 

(4) Establishing a minimum wage ond 
salary structure based on the appropriate 
local minimum economic level which fakes 
into account the needs of employees snd 
their families; 

(a) Offering • minimum wage or salary 
structure that is 30 percent or more higher 
than the most recent University of South 
Africa Minimum Living Level for a family of 5 
or 0 for the area in which the South African 
subsidiary or affiliafe operates; or 

(b) Offering a minimum wage or salary that 
is 30 percent or more higher than the most 
recent University of Port Elizabeth Mousehotd 
Subsistence I^'vel for a family of 5 or 6 for thr 
area in which the South African subsidiary or 
affiliate operates. 

(5) Increasing, by oppropriate means, the 
number of persons in mansgeriaL 
supervisory, idministrative. clerical and 
technical jobs who are disadvantaged by the* 
apartheid system for the purpose of 
significantly increasing ibclr representation 
in such fobs: 

(a) Developing training programs that will 
prepare substantial numbers of persons 
disadvantaged by apartheid for such fobs os 
soon at possible, including: (i) Expanding 
existing programs and forming new programs 
to train, upgrade, and improve the skills of all 
categories of employees, including 
establishing and expanding programs to 
enable employees to further education and 
skills at recognized educational facilities; and 
(li) creating on-the* job training programs snd 
facilities to assist employees to advance to 
higher paying jobs requiring greater skills. 

fb) Establishing procedures to assess. 
Identify, and actively recruit employees with 
potential for further advancement; 

(c) Identifying persons disadvanlagod by 
apartheid with significant management 
potential and enrolhng them in accelerated 
management programs, and 

(d) Establishing timetables to carry out Uub 
principle. 

(0) Taking reasonable steps to improve the 
quality of employee's lives outside the work 
environment with respect to housing 
transportation, schooling, recreation, and 
health; 

(a) Providing aMiStance to employees 
disadvantaged by apartheid for housing, 
health care, transportation, and recreation 
either through the provision of facilities or 
services or providing financial assistance to 
employees for such purposes, including the 
expansion or creation of in-house medical 
facilities or other medical programs to 
improve medical care for employees 
disadvantaged by apartheid and their 
dependents; and 

(b) Ptirtkipaling in the development of 
programs that address the educational fieetli* 
of employees, their dependents, and the 
community. 

(7) Implementing fair practices by 
recognizing the right of all employees 
regartiless of racial or other ditlinrti«fns, to 
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nnd fn form, jotfl, or Bsstat 
i.ibor on;4iniz4itiuns. fnrly itnii without 
pemilty i»r rcpris4il. «iod iv«cognIzing Iho right 
to rcfmin from ^iny tuich uctivUy: 

(a) Refruinifrom: ft) intr.rf •rtiig with. 
rtMilroining. or (XMsrctng employ ees in the 
cxcrciM of thoir rights of self'OrgRnizalioii 
under this p^irrigroph; (it| domi^uiling or 
interh'Hog with lh«r fomintton or 
•idministmtion of nny tabor organization or 
^pofllo^ng. f ontroUing. or oontribuling 
firxinciol or other assistanne to it; fin) 
4'ncuuniging or itiscoeruging membership Hi 
uoy labor otganizMlton by d*'»cv iminatkm in 
mgani to hiring, tenure. promotHxi. or other 
( omfttimit rjf employment: (iv| discharging or 
otherwise disciplining or diftiiri ninating 
Mgainst any employee who has exercised any 
hgiits of self organizatioci under this 
t>H!ndple: imd (v) ndiuiing to bargain 
c.oUiH.tivG with any oiganizatioii freely 
I hooeii by emptoyofm puisaant to this 
principle. 

lb| Aliowitig employees to exercise rights 
(if self organization. including s-didbition of 
frilow employees during nonworking hours, 
dirtnlnjttoo and posting of unmn literature by 
<‘mplo>(!es during nonxvorking hours in 
normxirkiiig ureas, and reaauuutde access to 
l«ibar organization reprrsenlatnes to 
canmunicaio with employoes on the 
employer s premisot at reasona'dr times 
where thi?ro are nn other availalile channels 
whkh will enable the labor org4inization to 
) ommuniciitc with employees through 
t I'tuunuible rfforts. 

Dated: December 23.1985. 

( teorge P. Sbultx. 

The Scctf*tary ofSkJkr. 

|FR Doc. 8S>3t)Q28 FilerJ 12-3ty.fir.; 8:45 ami 
BiUJiiQ cooc rno-os-ai 


PENSION BENEFIT GUARAffTY 
CORPORATION 

29 CFR Part 2644 

Notieg and Collectkin of Withdrawal 
LiabWIty; Adoption of New interest 
Rate 

AGENCY: Pensiun Bt*neni Giujranty 
Corporation. 

ACTtON: Final rule. 

summary: This Is an anicndmcnt to the 
IVnsion llencfit Guaranty Corporation's 
regulation on Notice and Collaclion of 
Wilhdrawjd Liability. That ir.^lation 
incorporates by reference ceilain 
interest r.ites published by another 
federal agctKy. The effect of this 
itn>endnienl is to add to the appendix of 
that regulation a new interest rate to be 
rffi ctive from fanuarv 1. iBHfl, to March 
31. im 

CFFf cTtV€ OAie: fanuary* 1.1908. 

POR FURTHER INFORMATION CONTACT: 
|ohn Carter Foster. Attumey, 
MidtiemployGr Regulations Gioiip. 
Corporate Policy and Regtditlions 


Deportment (35100), Pettsiun Benefit 
Guaranty Corponition. 2020 K Stn!eL 
NVVm Washington, DC 20008; telephone 
202-958-5050 (202-056-5059 for ITY and 
TDD). 

SUPPLEMENTARY IftFORMATtON: On May 
31,1984 (49 FR 22642). the Pension 
Benefit Guaranty Corporation (the 
^TBCC**) puabitshed a final regulation 
on Notice and Collection of Withdrawal 
Liability. That regulation. cxhilTied at 29 
CFR Pari 2644, deals with the rate of 
interest to be charged by multiemployer 
pension plans on withdrawal liability 
payments that are overdue or in default 
on or after July 2.1984 (the effective dote 
of the regulation), or to be credited by 
such plans on overpayments of 
withdrawal liability made on or after 
that date. The regulation allows plans to 
set such rates, subject to certain 
restrictions. Where a plan dues not set 
such rates, § 2844.3(b) of the regulation 
provides that the rate to be charged or 
credited for any calendar quarter is the 
average quoted prime rale on short-term 
commercial loans for the fifteenth day 
(or next business day if the fifteenth day 
is not a business day) of the month 
preceding the beginning of the quarter, 
as reported by the Baird of Governors 
of the Federal Rcscrvi* System in 
Statistical Release 14.15 ('^Selected 
Interest Rates**)* 

Since the regulation incorporates by 
reference interest rates published in 
Statistical Release H.15, that release is 
the authoritative soun^e for the rales 
that are to be applied under the 
regulation. As a convenience to persons 
using the regulation, however, the PBGC 
collects the applicable rales and 
republishes them in an appimdix to Part 
2644. See 50 FR 39664 (September 3U. 
1985). This amendment adds to this 
appendix the interest i jfe of 
percent, which will be effct.bve fnim 
January 1.1986, to MaiL-h 31.1986. This 
is the same interest rab? that was in 
effect for the fourth qu frier of 1^85. This 
rale is based on the pnme rate in effect 
on December 16,1985. as reported by the 
Federal Reserve in Staristfeal Release 
H 15. 

The appendix to 29 CLR Part 2644 
does not prescribe interest rales under 
the regulation: the rates prescribed by 
the regulation are those published in the 
Statistical Release H.15. The op^wntlix 
merely collects and republishes the 
rates in a convenient place. Thus, the 
interest rates in the ap]«endix are 
informational only. Ac< urdingly. dm 
PBC>C finds that notice of and public 
comment on this amendment would be 
unnecessary and contnuy to the public 
interest. For the above nrasons, t?:e 
PBGC also believes that good cause 


i^xists for milking this amendment 
effective immediately. 

The PIKiC has determined ihiit ihi.s 
amendmiml is not a "‘major rule** within 
the meaning of Rxeculive Order 12291. 
because it ivill not have an annual eff^x-t 
on the economy of $100 million more; 
nor create a rmijor incn*ase in costs or 
prices fur conMimers. individual 
industries, or geographic regions tiwr 
have significant ailvcTse effects nn 
competition, employment, investrii*nt. 
innovation or the ability of United 
States-luised unti^rprises to comp»?te 
with foreign-bosed enterprises In 
domestic or export markets. 

Because no general notice of proposed 
rulemaking is required for this 
amendment, the Regulatory Flexibility 
Act of 1980 does not epply. S^re 5 Uii.C 
601(2). 

List of Sabjecls In 29 CFR Part 26-14 
Employee h«-nefit plans nnd Pensions. 

In consideration of the foregoing, Puri 
2644 of Subr.hiipter F of Chapter XXVI of 
Title 29. Code of Feileral Rcgulotirms. is 
amended as folbrws! 

PART 2644—NOTICE AND 
COLLECTION OF WITHDRAWAL 
LIABILITY 

1. The iiuthority citation for P.irl 2044 
continues to rend oh follows: 

Authurit>. Scca. 40Cttfbh3) IVb. 

I.. n3>40S. iif jinimded by 40i(I) auil FH 

(rrspcctivcly). Pub L 90-304, 94 Stal. 1200 . 
1302 onJ 12.18-1238 (29 tt S.C 

1302tb)(3) ofidiyFgchHi). 

2. App<*ridix A is amunied by adding 
lu Ihc end of the table of Interest nib*s 
tliereifi the following new cnliy: 

• • • « • 
oixii^ss osniM 

Ifwued of VV.*ifchliTgtnr. fNr. on lh»» 2Vt 
«d Deccmlkff. :U85. 

Katbl<X£n P. I tgniT, 

rr:ulr ,» fan H*Tfn'fit f guaranty 

tFK Doc. 05^30653 Fit-d 12-36-8S: 0 4 > 3fn| 
B*tUNO cooi rros-ot-io 


DEPARTMENT OF THE TREASURY 

Fiscal Service 
31 CFR Part 223 

Financial Guidelines for OualiBcation 
ot Surety Companies Under 31 U.S.C. 
9304-9300 

AGENCY, f inaiicial Munag^xnent 
Fi»- al Service: Treasury. 
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ACTION: Final Fiminciul Guidelines. 

SUMMARY: The Secretary of the Treasury 
is required by 31 U.S.C, 9305 to 
determine that each surety company 
that wishes to do business with the 
Uniti'd States is rmancialiy sound and is 
able to keep and perform its contracts. 
The nnancial guidelines that Treasury 
hereby publishes supplement the 
financial standards that are already 
being used to make those 
determinations. These guidelines will be 
used to evaluate applications for (and 
renewals ot] Certificates of Authority 
HTceived by Treasury on or after January 
1. 1980. 

EFFECTIVE DATE: December 31.1985. 

FOR FURTHER INFORMATION CONTACT; 
Terry b Boyer. (202) 634-2319. 
SUPPLEMENTARY INFORMATION: On 
September 5.1985, the Financial 
Management Serv ice (FMS) published a 
Notice of Revised Proposed Guidelines 
(50 FR 36115). which proposed new 
guidelines to supplement the current 
financial standards which are used to 
assist F*MS in making a statutorily^ 
required determination that a surety 
company is solvent «ind able to keep 
and perform its contracts in order to 
qualify as an acceptable surety on 
federal bonds. 

Eight comments were received. The 
majority of the comments were highly 
supportive of the proposed guidelines. 
Some of the respondents suggested 
mollifications. This Notice adopts some 
of these and explains how others will be 
incorporated within internal operating 
procedures. 

Three respondents expressed concern 
that Treasury had not specifically stated 
that a company would be provided a 
chance to respond to Treasury's concern 
over its financial condition. Specific 
wording to this effect has been added. 

Two respondents expressed concern 
tbiit strict adherence to the ratios, would 
penalize companies for taking proper 
corrective measures in those instances 
where such meastu'es negatively 
impacted ratio results. Treasury’s 
present financial guidelines (Instruction 
XIII). state that a company should 
submit a supporting memorandum to 
Treasury that would explain significant 
actions taken which would not be 
evident from a review of the company’s 
financial statements. Tliis would include 
actions which would distort ratio 
results. Should a company fail to submit 
appropriate explanations with its annual 
Treasury filing, the company would 
have an opportunity to submit such an 
explanation if Treasury notifies the 
Ci>mpany of concerns It may have 


relative to its ratio results. We feci that 
these procedures will prevent a 
company from being unjustly penalized. 

One respondent expressed concern 
that reinsurers, because of the nature of 
their business, may regularly fail one or 
more tests, without such results 
necessarily reflecting their stability. The 
response included statements 
specifically describing perceived 
problems with certain ratios and 
recommended modifications. While 
recognizing the validity of these 
concerns, in some circumstances, we 
determined that the most appropriate 
manner in which to address them would 
be to include the respondent’s 
statements of problems within our 
internal operating procedures. These 
statements will then be considered in 
determining whether a reinsurer should 
receive a notice of concern over its ratio 
results. 

P'lnally. we have included an 
additional paragraph within the final 
notice addressing the consideration of 
ratios based on consolidated financial 
data in certain instances. This 
paragraph was added at the suggestion 
of one respondent. 

The Department of the Treasury has 
determine that this notice is not a 
major rule for purposes of E.0.12291. 
Therefore, no regulatory impact analysis 
is required. 

Furthermore, it has been determined 
in accordance with 5 U.S.C. 605(b) that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. Therefore, the 
regulatory flexibility analysis referred to 
by 5 U.S.C. 604 is not required and has 
not been conducted. 

llie Department of the Treasury will 
therefore adopt the following financial 
guidelines: 

Additional Financial Guidelines 

FJfective December 31,1985. in order 
to qualify for a Certificate of Authority 
to do business with the Government as a 
surety, or to be recognized as an 
admitted reinsurer on nonTederal 
business, a company will be expected to 
maintain usual results for the following 
ratios. 


Rabo 

Usual langas 

Omw 

Uodar 

1 prrnnum lO tuoAib . 


300 

i Dwvv KWHHngf 

33 

33 
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25 
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too 

& iowtwsni fata 

• 


t Oan^a m aiapiuo 

to 

SO 

7 LiaMwa ID iidtfd aoMts 


105 

S Agonto' baiiACM lo atapiua 


40 



In those instances whore a company 
cedes a substantial portion of its 
premiums to an affiliated company, the 
ratios for the consolidated statements of 
the company and its affiliates will also 
be consider^. 

In those instances where a company’s 
ratio results do nut fall within the usual 
ranges, the Treasury^ may notify the 
company of Treasuiy’s concern over tis 
financial condition. The company will 
be afforded an opportunity to respond to 
Treasury’s concern. 

If information submitted by the 
company to support its continued 
financial strength is not sufficient to 
satisfy Treasury of the company’s 
continued ability to keep and perform its 
contracts. Treasury will commence 
proceedings to terminate the company’s 
Certificate of Authority. 

Termination procedures as describeii 
at 31 CFR 223,17 will be followed in all 
instances. 

Treasury may revise these guidelines 
in the future should industry conditions 
change significantly. 

Dated: December 13. 1985, 

W.E. DmigUs. 

Commissiotter, Financiaf Management 
Service. 

IFR Doc 85-30951 Filed 12-30-85. 8.45 jim| 
BtCUNO COOF 4ttO-3S>M 


VETERANS ADMINISTRATION 
38 CFR Part 3 

Basic Eligibility for Loan Guaranty 
Benefits 

AGENCY; Veterans Administration. 
ACTION: Final rule. 

summary: The Veterans Administration 
(VA) has amended its adjudication 
regulations concerning loan guaranty 
eligibility for V'ietnam era veterans. ‘This 
amendment is necessary because of a 
1978 change of law. The effect of this 
amendment will be to equalize the loan 
guaranty eligibility of Vietnam era 
veterans with that of veterans of W’orld 
War II and the Korean Conflict. 
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OATES: This amendment is effective 
October 18.1976, as provided by law. 

fOR FURTHER INFORMATtON CONTACT. 
Robert M. While, Chief. Regulations 
Staff. Comtiensation and Pension 
Service (211B). Department of Veti?rans 
nenefits (202} 389-3(»6. 

SUPPLEMENTARY INFORMATION: On page 
3224 of the Federal Registor of July 11. 
ISd5. the VA published a proposed 
amendment to 38 CFR { 3.31S(b} to 
correcl a previous oversight with respect 
to loan guaranty eligibility for Vietnam 
em veteruns. Interested persons weic 
given until August 12.1985. to submit 
comments, suggestions or objections to 
proposal. While no official 
comments were received, a claims 
examiner from the VA’s New York 
Regional Office identified a technical 
error in the publication and suggested 
that a pertinent cross-reference be 
added. 

1 he published proposal to ameml 
paragraph (b) inadvertently ended with 
the United Stales Code citations for 
paragraph (c) which is not being 
amended. This error has been corrected 
in the final rule. 

It was suggested that a cross- 
reference to the minimum acUve duty 
service requirements of § 3.12a might 
olso be appropriate. We agree that such 
an addition is desirable for purposes of 
r.iarity and have amended the final rule 
to alert VA adjudlcalom to that 
rc*quirement 

ilie proposed rule has been adopted 
with the amendment noted above. 

The Administrator hereby certifies 
that this regulatory amendment will not 
have a significant economic impact on a 
.substantial number of small entities as 
they are defined in the Regulatory 
Hexibility Act, 5 U.S.C 601-612. The 
reason for this certification is that this 
amimdnirnl would not directly affect 
any small entities. Only VA 
ixmeficianes coulil be directly affected. 
Iltcrefore. pursuant to 5 U.S.C* 605(b), 
this amenilmt^nt is exempt from the 
iniliai and final regulalnry flexibility 
analyses requirements of section 603 
and 604. In accordance with Executive 
Order 12291. Fedtiral Regulation, we 
have determined that this regulatory 
arnendmeni is non-major for the 
following reasons; 

(1) It will not have an effect on the 
economy of SlOO million or more. 

(2) It will not cause a mafor increase 
in ixjsta or prices. 

(3) It will not have signincant adverse 
effects on competition, employment, 
investment, productivity, innovation, nr 
on the ability of United Slafes-based 

^ enterprises to compete with foreign- 
based enfcrpriscs in domestic or export 
markets. 


List of Subjects in 38 CFR Part 3 

Administrative practice and 
procedure, Claims. Handicapped, Health 
care. Pensions. Veterans. Veterans 
Administration. 

(Caliilog of Fcdfifal Domestic Assistance 
Prugr.im number is 64119) 

Approvifd: November 27.1965. 

By diroclion of the Ailministrnlor. 

Everett Alvarex. |r.. 

Chputy AdminiMtraton 

PART3—(AMENDE01 

38 CFR Part 3. COMPENSAHON 
AND 1*ENS10N, $ 3.315(b) is revised to 
read as follows: 

f 3.315 Basic etigibitity determinabons— 
dependents, loans, education. 

• • • • • 

(b) Ijyans, If a veteran of World W’ar 
11 the Korean conflict or the Vietnam era 
had less than 90 days of service, or if a 
veteran who served after |uly 25,1947, 
and prior to (une 27.1950. or after 
January 31,1955. and prior to August 5. 
1964, or after May 7.1975, has less than 
161 days of service on active duty as 
definetl in SS 36.4301 and 36.4501, 
eligibility of the veteran for a loan under 
36 U.S.C. ch. 37 requires a determination 
that the veteran was discharged or 
released because of a serv ice-connected 
disability or that the official service 
department records shew that he or she 
had at the time of separation from 
serv ice a service-connected disability 
which in medical judgment would have 
warranted a discharge for disability. 
Iliese determinations are subject to the 
presumption of incunence under 
S 3.304(b). Determinations based on 
W^orld War U. Korean conflict and 
Vietnam era service arc also subject to 
the presumption of aggravation under 
S 36.306|b| while determination based 
on service on or after February 1,1955, 
and before August 5,1964. or after May 
7,1975, are subiect to the presumption of 
aggravation under S 3.306 (a) and (c). 

The provisions of this paragraph are 
also applicable, regardless of length of 
service, in determining eligibility to the 
maximum period of entitlement based 
on discharge or release for a service- 
connected disability. (Sec also the 
minimum service requirements of 
9 3.12a.) 

(3H VS.d 1802,1807. lOlB) 

• • « • • 

|KR Doc. a5-3065M Filed 12-30-85; tt.4S Mtn] 
wxmo coot •3ao-ai-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 261 and 271 
IFRL-2947-11 

Hazardous Waste Management 
System; Identification and Listing of 
Hazardous Waste 

agency; Fjivironmental Protection 
Agency. 

ACTION: Final rule. 

summary: The U.S. Environmental 
Protection Agency (KPA) today is 
emending the list of hazardous wastes 
under the Resource Conservation and 
Recovery Act (RCRA) by redefining the 
universe of solvents considered listed 
hazardous wastes. EPA is taking this 
action to close a major loophole created 
by the manner in which spent solvents 
were originally listed as hazardous 
wastes. The effect of today's rule will be 
to bring certain spent solvent mixtures 
under RCRA Subtitle C control. 

OATES: Effective Dote: This regulation 
becomes effective january 30,1986. (See 
Section 11-E for further details.) 

NnUficotion —^The Agency has 
decided not to require perrsons who 
generate, transport, treat, store, or 
dispose of these hazardous wastes (u 
notify the Agency within 90 days of 
promulgation that they are managing 
these wastes. The Agency views the 
notiric.ation requirement as unnecessary 
in this case since we believe that most. 

If not all. persons who manage these 
wastes have already notified EPA and 
received an EPA idcntirication number. 
Persons who generate, transport, treat, 
store, or dispose of these wastes, and 
have nut previously noUned and 
received on identification number must 
gel an identification number pursuant to 
40 CFR 262.12 before they can generate, 
transport, treat store, or dispose of 
these w^astes. 

Interim Status — All existing 
hazardous waste management facilities 
(as defined in 40 CFR 270.2) which treat, 
store, or distiose of hazardous wastes 
under Interim status (section 3005(i*) of 
RCRA). must file with EPA a Part A 
permit application. Under the 
I lazardous and Solid Waste 
Amendments of 19B4. a facility ts also 
eligible for interim status if it was in 
existence on the effective date of any 
statutory or regulatory change under 
RCRA that requires it to obtain a section 
3005 permit. Facilities which have 
qualified for interim status, under 
section 3005|e)(lHA)|ii), will not be 
allowed to manage the wastes covemd 
by today's rule after January 30.1966* 
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unless ihey have an KPA idcntiflcalion 
number and Ihey submit a Part A permit 
opplirolion to EPA by fanuary 30,1986. 

ir the facility has received a permit 
pursuant to section 3005, however, it 
will not be allowed to freat, store, or 
dispose of the wastes covered by 
today’s rule until it submits an amended 
permit applicaHon pursuant to 40 CFR 
124.5, and the permit has bew modified 
pursuant to 40 CFR 270 41 to allow it to 
treat, store, or dispose of these wastes. 
ADOncsSES: The official record for this 
rulemaking is located in Room S-21Z. 
U.S, Environmental Protection Agency. 
401 M Street SW,. Washington. DC 
20460, and is available for viewing from 
9:00 a.m. to 4XX) p.m. Monday through 
Friday, excluding holidays. 

FOn FURTHER INFORMATION COMTACr. 
The KCRA Holline at (BOO) 424-0346 or 
at (202) 382-3000 For technical 
information contact lacqueline Sales. 
Office of Solid Waste (VVI4-562fi|. U.S. 
Environmental Protection Agency. 401 M 
Street SW„ Wnshington. DC 20460. (202) 
382-477a 

SUPPLEVENTARY INFORMATION: 

I. Background 

On April 30,1985. EPA proposed to 
amend the regulations for hazardous 
waste management under RCRA by 
rcdeHning the spent solvent listing— 
EPA Hazardous Waste Nos. FOOi, F002, 
FU03. F0O4, and FOGS—to include 
mixtures containing ten percent or more 
total listed solvent (by volume). See 50 
FR16378. EPA initiated this action to 
close u major regulatory loophole 
created by the manner in which the 
original listings were drafted (/.e., only 
the technical grade, practical grade, or 
pure hii’m of the solvents were covered). 

llie .Agency listed these solvents as 
hazardous waste based on their toxicity, 
mobility, and persistence In the 
environment (and in some cases, 
ignitabiiity). Also, spent solvents have 
been involved in hazardous waste 
damage incidents more frequently than 
any utlier t>*pe of w aste. In establishing 
a regulatory threshold for solvent 
mixtures, the Agency attempted to 
determine the concentrations at which 
solvents are known to cause damage to 
human health or the environment. Since 
the Agency has not yet developed 
health-based thresholds for many of 
these solvents, however, we sought to 
establish regulutor> thresholds for 
mixtures based on considerations other 
than minimum concentrations of 
solvents that can cause adverse health 
effects. Thus, the Agency proposed to 
expand the category of spent solvents 
considered hazardous wastes to include 
spent solvent mixtures containing ten 


percent or more (by volume) of total 
listed solvents. As a point of 
darincation. the ten percent threshold 
applies to solvent mixtures, before use.* 
The Agency believes that establishing o 
threshold level well below the minimum 
solvent concentration typically used in 
solvent formulations would bring the 
mafority of solvent mixtures used in 
commerce into the hazardous waste 
management system, while excluding 
dilute mixtures or c/e minimis 
concentrations. Furthermore. Agency 
data demonstrate that at these 
concentrations these solvents are 
knowm to cause substantial harm to 
human health. As noted above, the 
Agency has not developed health-based 
standards or regulatory thresholds for 
all of the listed solvcnla. See 50 FR 
18379, April 30,1985. The level set by 
today's rule is an interim measure, and 
may be modified or superceded when 
work on the Toxicity CharacterisUo is 
completed.* 

In addition, the Agency proposed to 
renumber the list of solvents by deleting 
F002, F003. F004. F005. and modifying 
FOOI to include sll solvents formerly 
listed as POOl through F005. We 
spedfically requested comments on 
whether solvents should be listed under 
a single hazardous waste number, or 
whether halogenaled solvents should be 
listed separately from non-halogenated 
solvents. The Agency also invited 
commimts on whether we should 
continue to list as hazardous wastes 
solvents which originally were listed 
solely on the basis of their ignitability 
(FOOSk 

We received a number of comments 
on the proposed listing. We have 
evaluated these comments and revised 
the rule and the original background 
document to the solvent listing 
accordingly*. This notice mokes final the 
rule proposed on April 30.1985, and 
outlines EPA's response to major 
comments received during the 30-day 
comment period. Comments received on 
the following issues and the Agency's 
responses appear In the revised 
background document, which is 
available in the public docket for this 
rule—(1) process wastes containing 
solvents. (2) effect of solvents on liners. 
(3) human health effects posed by 


lnxjiM»4»uch M cnfiofckftKsM aUionN wbrn 
th« rvsulalofy autus ol^ spMit »olvenl mbiturr 
cunljiiningliftpdwIveiittaiquMtlDruihl#. rhr^ 
oofiMdOTS th« WMie la bribe 
unleM tbc smemtor ain proii* ituil the vaain 
»o!vi*nt mixture contoined less than li*n percx-ni 
tolftl Imird •oK'enti. Hit portion 

based on daU nhich indicate fbal •olvr4il mixiurrs 
o*rd In fmmmefce typically contain stealer than ton 
porrrnt totaJ ootvenu. 

■Tba Asency intend* to pcoposa to expand the W* 
toxicity diaraclrritlk within the next lnx» months. 


solvents, (4) expression of solvents by 
volume versus weight, and (5) format of 
the listing. The fmal rule partially fulfiiU 
EPA’s obligation under the Hazatxlous 
and Solid Waste Amendments of 1964 
(HSWA). whidi requires EPA to 
consider whether to list additional 
wastes, including additional solvents. a$ 
hazardous within 15 months of the date 
of enactment (HSWA section 222|a)|. 
The Agency has proposed to add four 
additional solvents to the list of 
hazardous wastes (See 50 FR 30ib)8. fuly 
30.1985). When that proposal becomes 
ftnaL the ten percent threshold will also 
apply to mixtures containing these 
newly regulated solvents, as well as any 
additional solvents listed in the future. 

II. Response to Comments 

Comments were submitted by 
generators, trade associations. Stale 
regulatory agencies, and 
environmentalists. This section outlines 
the major comments and provides 
responses. As stated earlier, other 
comments are addressed in the revised 
background document. 

A. Clarificotion of the Scope of the 
Spent Solvent Listings 

In addition to comments received 
during the comment period for this rule, 
the Agency has received numerous 
telephone inquiries regarding the 
interpretotion of the spent solvent 
listing the scope and 
applicability). Thus, in response to these 
comments the Agency is clarifying the 
universe of waste covered by the listing 
W’e believe this will aid generators and 
treatment, storage, and disposal 
facilities in determining whether 
solvent-bearing wastes (Including 
solvent mixtures) handled or generated 
at their facility will be regulated as a 
result of this rule. 

First, the spent solvent listings cover 
only those solvents that are used for 
their "solvent** properties—that is, to 
solubilize (dissolve) or mobilize other 
constituents. For example, solvents used 
in degreasing, cleaning, fabric scouring, 
as diluents, extractants, reaction and 
synthesis media, and similar uses arc 
covered under the listing (when spent). 

A solvent is considered "spent" when ll 
has been used and is no longer fit for 
use without being regenerated, 
reclaimed, or otherwise reprocessed. 

On the other hand, process wastes 
where solvenU were used as reactants 
or ingredients in the formulation of 
commercial chemical products are not 
covered by the listing. The products 
themselves also arc not covered. Sec ihr 
original solvent listing background 
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diKument (November 14.1980) ovaibibic 
in the docket. 

Since the threshold level promulgated 
today is not based on health criteria, but 
rather on typical use patterns, we are 
not applying this threshold to all wastes 
that may contain one or more of these 
solvents. Instead, we will rely on the 
expansion of the FP toxicity 
characteristic to bring these waste 
Streams Into the hazanlous w^aste 
management system. 

B, Applicability of the Ten Percent 
Threshold l^vo! for Solvent Mixtures 

The majority of commenters support 
the tc?n percent threshold level. In 
addition, no one questioned whether 
these wastes are hazardous. However, 
several commenters suggested that the 
Agency develop health-based thresholds 
which would be protective of human 
health and the environment. 

The Agency agrees with the 
fx>mmentcrs: however, at this time, wc 
do not have the benefit of pre- 
established health-based thresholtls for 
many of the listed solvents Accordingly, 
this rule docs not define the minimum 
concentration at which mixtures are 
cimsidered hazardous, rather, it expands 
the category of muterials considered 
‘'spent solvents*' to include certain 
nuxturet containing one or more of the 
listed solvents. 

Another commenter stated that the 
tun percent threshold will ratax current 
hazardous waste management practices 
since many persons in the regulated 
I ommunity have interpreted the solvent 
listings to include all solvent mixtures. 

The Agency does not agree with the 
(ommentcr. Agency data indicate that 
the ten percent threshold will capture 
the majority of solvents (mixture.'}) used 
in cnramcrce simply because it 
represents a level well below the 
minimum concentration that is needed 
to impart tho characteristics for which 
solvents are used. Also, tho Agency 
believes that solvent formulalors cannot 
sijccessfully reformulate below the ten 
percent level and retain the desired 
characteristics of solvent mixtures. 

In addition, one commenter asked 
whether the ten percent threshold 
applies to solvents listed solely for 
ignitability (/.e.. F003). 

When EPA proposed the ten percent 
tliroshold for solvent mixtures, we 
included the ignitable solvents. The 
Agency has determined, however, that 
these solvents may not be ignitable at 
such low concentrations. Since the 
Agency has not evaluated these solvents 
for their toxicity, we are not applying 
tha ten percent threshold to ignitable 
solvents. 


C. Renumbering of EPA llazarxlous 
IFasto Nos, hV0I-F005 

One commenter staled that 
renumbering of the listing will increase 
compliance costs for persons generating 
and handling hazardous waste due to 
the cost of relabeling containers, 
retraining workers, and revising 
hazardous waste management plans. 
Another commenter stated the 
renumbering would cause confusion in 
the future when annual raports. data 
manifests, transportation and storage 
logs are evaluated and compared with 
past records. Several commenters are 
also concerned that workers handling 
these toxic or ignitable solvents would 
be unaware of hazards posed by the 
waste le,g.. corrosivity, toxicity or 
ignitdbility) if all solvents are grouped 
under a single waste code. Another 
commenter stated that many TSD's are 
"(permitted** to handle only chlorinated 
solvents (FOOl and F002). Thus, if all 27 
solvents are listed under a single waste 
code, these facilities would face 
difficulties in distinguishing non- 
ignitable solvents from ignitable 
solvents (IAX)3) which they may not be 
equipped to handle. Several commenters 
also staled that halogenated solvents 
should be distinguished from non- 
halogcnated solvents because of 
differing management standards. 

In considering these comments, the 
Agency has concluded that renumbering 
may not accomplish the objective for 
which It was initiolly considered—that 
is. to simplify recordkeeping and 
reporting for those who generate and 
manage these wastes. Rather, 
commenters have indicated that the 
proposed change will increase 
compliance costs and cause confusion in 
recordkeeping. In view of these 
concerns, we are retaining the original 
F0cn-F005 listings. Therefore, for 
purposes of recordkeeping and 
reporting, notification and manifesting, 
generators should specify each solvent 
constituent in a mixture, provided that a 
particular solvent constituent is not a 
contaminant or present in de minimis 
concentrations. 

D, Regulation of Ignitable Solvents — 
F003 

Several commenters were in favor of 
deleting ignitable spent solvents (F083) 
from the list of hazardous wastes. They 
stated that these solvents also are 
considered “haziirdous waste" under the 
characteristic of ignitobility; therefore, 
the listing is duplicative and 
unnecessary. One commenter, however, 
favored retaining the listing because 
many small facilities are not likely to 
have access to flash point testing. 


Although the commenters are correct 
that ignitable spent solvents w'ould 
exhibit the Ignitobility characteristic, 
these solvents are likely to contain other 
toxic contaminants. In fact, solvents 
become spent when they have been 
contaminated with other nuiterials 
toxic heavy metals, or toxic organic 
compounds) and must be disposed, 
reprocessed, or reclaimed. If we were to 
remove these solvents from the list of 
hazardous wastes, we believe such 
action would conflict with tho spirit of 
one of the new requirements under the 
Hazardous and Solid Waste 
Amendments of 1984. In particuidr, the 
Administrator it required, in evaluating 
delisting petitions, to consider factors 
(including additional constituents) other 
than those for which the waste 
originally was listed if there is a 
reasonable basis to believe that (he 
waste still may be hazardous, (See 50 FR 
2874Z )uly 15.1985.) Although this 
provision discusses generator-specific 
delisting petitions, we believe it 
consistent to make the same finding for 
a generic delisting as well, since such 
action ordinarily has far more potential 
impact on the environment than a 
generaturspecific delisting. Thus, sln« e 
spent solvents reasonably are likely to 
contain other toxicants at levels of 
regulator)* concern, and since we have 
not evaluated those wastes for these 
other toxicants, we believe it 
inappropriate to remove these solvents 
from the hazardous waste list. Rather, 
persons who wish to delist these wastes 
will need to submit o site-specific 
delisting petition pursuant to the 
provisions in 40 CFH 260.20 and 26(X22. 

E. Effective Dote 

Several comments were received 
regarding the “effective imrocdialely" 
provision of the rule. One commenter 
slated that (he effective immediately 
provision is oppropriate: however, 
several commenters stated that industry 
needs time to comply with the rule. They 
sp>ecifically stated that smaller 
companies or newly regulated facilities 
will be burdened by the provision. 
Companies need time to train personnel, 
and to design and build hazardous 
waste storage and processing 
f*quipment. 

On November 29.1985, the Agency 
promulgated a final rule to regulate 
waste and used oil burned for energy 
recovery in boilers and industrial 
furnaces (see 50 FR 49184). These rules 
prohibit the burning of hazardous waste 
in n<>n-indus(rial boilers, including used 
oils adulterated by mixing with spfrnt 
chlorinated solvents. 
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We believe the ellectivencss of the 
rules on burning in non’industrial 
boilers will be reduced if solvent 
mixtures remain unreguhited. 
Generators would be able to continue to 
commingle these solvents with waste 
oils destined for energy recovery* Based 
on the toxicity of chlarinated 
compounds, the Agency is concerned 
with possible adverse health effects 
posed by the burning of these wastes. 

In balajidng both of these concerns, 
the agency is establishing an effective 
date of thirty days for this rulemaking. 
This should allow generators adequate 
time to come into compliance and will 
sill! support the goals of the rule on 
burning in non-indtistrial boilers. The 
above reasons constitute good cause 
under the effective date section of 
RCRA, 42 U.S.C ewCKb) and the 
AdminisIratK'O Procedure Act. 5 D.S.C 
5531. 

m. Ffr^)ct of Today's Action 

Today's amendment will close a 
major regulatory loophole which allows 
toxic solvent mixtures to remain 
unregulated; persons generating, 
treating, storing, tnmsporting. or 
disposing of the wastes will be subject 
to the appropriate requirements under 40 
CFR Parts 250 to 271. Effective in thirty 
days wastes covered by today's 
rulemaking are subject to the 
requirements foi transportation, storage, 
and disposal of haauirdous waste. 

IV. Regulatory Impact 

Under Executive Order 12291. EPA 
Must judge ivbether a proposed or final 
rule is "major" and, therefore subject to 
the requirement of a Regulatory Impact 
Analysis. This final rule is not a major 
rule because it is not expected to result 
in an effect on the economy of $100 
million or more. Although some 
generators m«y be newly regulated, data 
from the RCRA notification data base 
indicate that many solvent generators 
also generate other RCRA hasurdous 
wastes. The Agency believes, therefore, 
that the mafority of solvent generators 
are already regulated under RCRA. 

Some of these generafors may 
experience increased regulatory 
cequiremer.ts; however, mony generators 
of solvent mixtures arc currently 
regulated undij- State hazardous waste 
regulations. 

The ^ency has completed an initial 
analysis of the potential impacts of this 
rule, (No comments were received on 
this analysis. The analysis indicates that 
worst-case costs may ^ substantial, but 
they ore expected to be experienced by 
only a few generators. There will be no 
adverse impact on the ability of U.S.- 
based enterprises to compile with the 


foreign-based enterprises in domestic or 
export markets. Since this amendment is 
not a major regulation, no Regulatory 
Impact Analysis is being conducted. 

ibis amendment was submitted to the 
OfTice of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. 

V. Regulatory Flexibility Act 

Pursuant to the Regulatory Flexibility 
Act. 5 U.S.C. 601-612, whenever an 
Agency is required to publish a general 
notice of rulemaking for any proposed or 
final rule, it must prepure and make 
available for public comment a 
regulatory flexibility analysis which 
describes the impact of the rule on small 
entities (/.e.. small businesses, small 
oiganisations and small governmental 
jurisdictions). The Administrator may 
certify, however, that the rule will not 
have a significant economic Impact on a 
substantial number of small entities. 

Although some generators will be 
newly regulated and some will 
experience an increased regulatory 
burden, this amendment is not expected 
to have a significant ecortomic imparl 
on a substantial number of small 
entities. The majority of these 
generators are already regulated under 
RCA and many are regulated under 
Slate hazardous waste regulations. This 
regulation, therefore, does not require a 
regulatory flexibility analysis. 

VI. Paperwork Reduction Act 

This rule does not contain any 
information collection requirements 
subject ot OMB review under the 
Paperwork Reduction Act of 1980, 44 
U.S.C, 3501 etseq. 

Yll. Coniprebensive Environmental 
Response, Compensation, and Liability 
Act (CERCLA) Impacts 

The solvent mixtures designatexi as 
hazardous waste by today's rule become 
hazardous substances under the 
Comprehnnsivc Environmental 
Response, Compensation, and Uability 
Act of 19B0 (CERCLA). (See CERCLA 
section 101 (14).) CERCLA requires that 
persons in charge of vessels or facilities 
from which hazardous substances have 
been released in quantities that are 
equal to or greater than the reportable 
quantities (RQs) immediately notify the 
National Response Center for release. 
(See CERCLA section 103 and 5.0 PR 
13456-13522, April 25.1986.) 

The final RQs for the solvent w*aste 
streams (/.e.. F001-P005) and the 
individual solvent constituents were 
published on April 4 . 1965, (see 50 FR 
13487). According to this nde, if the 
waste has more than one constituent of 
concern, the lowest RQ assigned to any 


one of the constituents present in the 
waste represents the RQ for the waste 
stream (see 50 FR 13463). 

\TIL State Authority 

A, ApplicabiUty of Rules in A nth arize fl 
Stetes 

Under section 3006 of RCRA. EPA 
may authorize qualified States to 
administer and enforce the RCRA 
program within the State. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) 
Following authorization, EPA retains 
enforcement authority under sections 
3008, 7003. ond 3013 of RCRA. although 
authorized States have primary 
enforcement responsibility. 

Prior to the Hazardous and Solid 
Waste Amendments of 1984 (HSWA). a 
State with final authorization 
administered its hazardous waste 
program entirely in lieu of EPA 
administering the Federal program in 
that Slate. The Federal requirements no 
longer applied in the authorized State, 
and EPA could not issue permits for any 
facilities that the State was authorized 
to permit When new, more stringent 
Federal requirements were promulgated 
or enacted, the State was obliged to 
enact equivalent authority within 
specified time frames. New Federal 
requirements did not take effect in an 
authorized State until the State adopted 
the requirements as State law. 

In contrast, under section 3006(g) of 
RCRA. 42 U.5.C e926(g), new 
requirements and prohibitions imposed 
by the HSW.^ take effect in authorized 
States at the same time that they take 
effect in nonsuthorized States. EPA Is 
directed to implement those 
requirements and prohibitions in 
authorized States, including thr issuance 
of permits, until the Stale is granted 
authorization to do so. White States 
must still adopt HSWA-relaled 
provisions as State law to retain final 
authorization, the HSWA applic.s in 
authorized States in the interim. 

Today's rule is promulgated pursuant 
to section 3Q01(e)(2] of RCRA. a 
provision added by the HSWA. 
Therefore, it is being added to Table 1 in 
S 271.1(j), which identifies the Federal 
program requirements that are 
promulgated pursuant to the HSWA, 
and that take effect in all States, 
regardless of their authorization status. 
States may apply for either interim or 
final authorization for the HSWA 
provisions identified in Table 1. as 
discussed in the following section of this 
preamble. 
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D. Effect on State Authorizations 

As noted above. EPA will implement 
today*# rule in aulhorixed States until 
they modify their programs to adopt 
these rules, and the modifkatioo is 
approved by £PA« Because the rule is 
promulgated pursuant to the HSWA, a 
Stale submitting a program modification 
may apply to receive either interim or 
Hnd authorization under section 
:i005(g)(2) or 3006(b). respectively, on the 
basis of regulatioas that are 
substantially equivalent or equivalent to 
EPA*8. 'Fhe procures and schedule for 
State program modifications under 
section 3006(b) are described in 40 CFR 
271.21. The same prooedures should be 
followed for section 3006(g)(2). 

Applying S 271^(e)(2). States that 
have final authorization must modify 
their programs within a year of 
promulgation of EPA'a regulations if 
only regulatory changes are necessary, 
or within two years of promulgation if 
statutory changes are necessary. These 
deadlines can be extended in 
<>xceptiODal cases (40 CFR 271^1(e)(3)). 

States with authorized RCRA 
programs already moy have regulations 
rdmilar to those in today's rule. These 
State regulations have not been 
K^sessed against the Federal regulations 
being promulgated today to determine 
wbethtf they meet the tests for 
authorization. Thus, a Stale is not 
authorized to implement these 
rt^gulations in lieu of EPA until the State 
program modification Is approved. 

Stales with existing regulations may 
> ontlniae to administer and enforce their 
regulations as a matter of Stale law. in 
iniplementing the Federal program, EPA 
will work with States under cooperative 
agreemeiits to oiinimize duplication of 
»iforts. In many cases EPA will be able 
to defer to lha States in their efforts to 
implement thoir programs, rather than 
take r;cparete actions under Federal 
authority. 

States that submit official applications 
for final authorization less than 12 
months after promulgation of EPA's 
regulations may be approved without 
including regulations equivalent to those 
promulgated. However, once authorized, 
a State must modify its program to 
include regulations substantially 
equivalent or equivalent to EPA's within 
the time periods discussed above. 

list of Subjects 

^OCFH Pari 262 

I lazardous materials. Recycling. 

<0 CFR Part 272 

Administrative practice and 


procedure. Confidential business 
information. Hazardous materials 
transportation. Hazardous waste. Indian 
lands. Intergovernmental relations. 
Penalties, Reporting and recordkeeping 
requirements. Water pollution control 
Water supply. 

Dated: December 23,196S. 

Lee M. Themai. 

Adminiftrator, 

For reasons set out in iho preamble, 40 
CFR Parts 281 and 271 are amended as 
followr 

Part 261—IDENTIFICATION AND 
LISTTNQ OF HAZARDOUS WASTE 

1, The authority citation for Part 261 
continues to read as follows: 

Authority: Secs. 1006, 2002(8), 3001, and 
3002 of the Solid Waste Disposal Act, as 
omeaded by the Resource Conservation sad 
Recovery Act of 1076, as amemlod (42 US.C. 
6906.60141). 6021, and 6922). 

2.40 CFR 281.31 is amended by 
revising EPA Hazardous Waste Nos. 
F001. P002, F003, F004, and F005 to read 
as follows: 

§ 261.31 Kazardous wastes from oorv 
specific sources. 




PART 271—REQUIREWENTS FOR 
AUTHORIZATION OF STATE 
HAZARDOUS WASTE PROGRAIilS 

3. The authority citation for Part 271 
continues to read as follows: 

Authority: Sec. 1006.20Q4e). and 3006 of 
the Solid Waste Disposal Act, as ninended by 
the Resource Conservatioii and Recovery Act 
of 1070, as ameodad (42 U.SC. 6905. Q812(a), 
end 6926). 

4. Section 271 .l(j) is amended by 
adding the following entry to Table 1 In 
chronological order by date of 
publication: 

§271.1 Purpose and scope. 


(i) * • • 
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TA8t£ 1 —REOULATM^IS lMPL£MENTi^lG TNE 
Hazardous and Sotio Waste Amc!^- 
MCNTSOf 1984 


Tmt of *99JUi%on 


Dae 31, 1965 Amanar w a of t^Nonl la^igr lo 

Mduda tofvwn /mituroft 


|KR Doc 85-30890 12-30-85; 8:45 ttm| 

BHUNG COOC 6566-V6-il 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 64 

(Docket No. FEMA 66931 

Suspension of Community Eligibility 

AGENCY: Federal Emergency 
Manogement Agency. FEMA. 
action: Final rule. 

summary: This rule lists communities, 
where the sale of flood insurance has 
bec?n authorized under the National 
Flood Insurance Program (NFIP), that 
are suspended on the effective dales 
listed within this rule because of 
nonnompliance with the floodplain 
management requirements of the 
prognim. If FEMA receives 
documentation (hat the community has 
adopted the required floodplain 
management measures prior to the 
effective suspension date given in this 
rule, the suspension will be withdrawn 
by publication in the Federal Register. 
EFFECTIVE OATES: The third date 
(*‘Su8p.*') listed in the fifth column. 

FOR FURTHER INFORMATION CONTACr. 
Frank H. lliomas. Assistant 
Administrator. Office of Loss Reduction, 
Federal Insurance Administration. (202) 
64G-2717. 500 C Street. Southwest. 
FEMA-—Room 410, Washington. DC 
20472. 

SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP). enables property owners lo 
purchase flood insurance at rales made 
reasonable through a Federal subsidy. In 

( 64.6 List of eligible communities. 


return, communities agree to adopt and 
administer local floodplain management 
measures aimed at protecting lives and 
now construction from future flooding. 
Section 1315 of the National Flood 
Insurance Act of 1908. as amended (42 
U.S.C, 4022) prohibits flood insurance 
coverage as authorized under the 
National Flood Insurance Program (42 
U.S.C. 4001-4128) unless an appropriate 
public body shall have adopted 
adequate floodplain management 
measures with effective enforcement 
measures. The communities listed in this 
notice no longer meet that statutory 
requirement for compliance with 
program regulations (44 CFR Part 59 el 
seq.|. Accordingly, the communities arc 
suspended on the effective dale in the 
fifth column, so that as cf that date flood 
insurance is no longer available in the 
community. However, those 
communities which, prior to the 
suspension date, adopt and submit 
documentation of legally enforceable 
flood plain management measures 
required by the program, will continue 
their eligibility for the sale of insurance. 
Where adequate documentation Is 
received by FEMA, a notice 
withdrawing the suspension will be 
published in the Federal Register. 

In addition, the Director of Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in th8$e communities by publishing a 
Flood Hazard Boundary Map. The date 
of the flood map. if one has been 
published, is indicated in the sixth 
column of the table. No direct Federal 
financial assistance (except assistance 
pursuant to the Disaster Relief Act of 
1974 not in connection with a flood) may 
legally be provided for construction or 
acquisition of buildings in the identified 
special flood hazard area of 
communities not participating in the 
NFIP and identified for more than a 
year, on the Federal Emergency 
Management Agency's initial flood 
insurance map of the community as 
having flood-prone areas. (Section 
202(a) of the Flood Disaster Protection 
Act of 1973 (Pub. L. 93-234). as 
amended). *niis prohibition against 


certain types of Federal assistance 
liecomes effective for the communities 
listed on the date shown in the last 
column. 

The Director finds that notice and 
public procedure under 5 U.S.C. 5s5.1(b) 
arc impracticable and unnecessary' 
because communities listed in this final 
rule have been adequately notified. Each 
community receives a 6-month. OO-day, 
and 30-day notification addressed to the 
Chief Executive Officer that the 
community will be suspended unless the* 
required floodplain management 
measures arc met prior to the effective 
suspension date. For the same reasons, 
this final rule may take effect within le$.s 
than 30 days. 

Pursuant to the provision of 5 U.S.C. 
605(b). the Administrator. Federal 
Insurance Administration, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. As 
stated in Section 2 of the Flood Disaster 
Protection Act of 1973, the establishment 
of local floodplain management together 
with the avoilobility of flood insurance 
decreases the economic impact of futuri: 
flood losses to both the particular 
community and the nation as a whole. 
This rule in and of itself does not have a 
significant economic impact. Any 
economic impact results from the 
community's decision not to (adopt) 
(enforce) adequate floodplain 
management, thus placing itself in 
noncompliance of the Federal standards 
required for community participation. In 
each entry, a complete chronology of 
effective dates appears for each listed 
community. 

List of Subjects in 44 CFR Part 64 

Flood insurance. Floodplains. 

ITie authority citation for Part 64 
continues to read as follows: 

Authority: 42 U.S.C 4001 e! soq.. 
Hcorgdni74itton Pfiin No. 3 of 1978. F^O. 12127 

Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 
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n#9k>n 1 






ConvwniQna 






Mmcaotd . __ 

9loneK#m. loon of _ ___ 

2303aQA 

OoL 1. 1975 Emdg. Mft X IBM. R4g; JdV 3. toex 

Fab 21.1976 am Jan X 1866 

Jan 3 1066 

MimrlNlMia HampilH#.. 

MlddN!4««dL lownof__ 

35CtM 

Jon 2?. 1976 l Eeidg: Jan X 1866. Reg: Jdv 3 1996 

Ooc 20. 1974 . Oac 16 1976 

Do 




Suap. 

and Jdi X 1886 


Nnoai •Haixl’K#«i _ . 

Weti Gretnncn, lown ql^_ 

440037A 

Oct 10 1979. Ffnecg. Jon X 1906. Reg. Jdi X 1966 

Jen 24. 197SM Jan3 1968.. 

Do 

•/fvnioiS: OffMm_ 

At«r»y. loan o* __ _ 

S0Q243A 

foo. 10. 1976, EfOMC JOn 1 1906 Rag: Jon 3 1606 

FeO 7, 1975 and Jdn X 1866 

09 

Rijlon > 



map 



N«w Vcflu Oftago 

Owry Vidiey viUigt of 

MlMdil 

Od 1. 1976 frnog. Jon X 1M6 Reg. Jdi X fmx 

tx 1974. Muy 26. 1976 

Do 




ivap 

and Jan X *6a6 


Do- -- 

MOn». town - - 

9617730 

Apr 18. 1976 Bffmg.. Jan X 1666 Rog. Jon X 1966 

Noe IS. 1974. JJy X 1876 

Do 




Step 

Jdy 1, 1977 and Jdi X 






•Ml 


-- 

Richanf Spnogit. «dl*jn d_ 

aotaeoA 

tOglMI, 1975 Eenatg Jon 3 1396 Reg: Jan 3. 1966 

Nu« IS 1974 and Jon X 1966. 

Dq 

Region VI 





Uioq1 ># - ... 

Engund, eWy of 

0601998 

May 6 1976 Edorg Jon X 1906 Reg. JOn 3. 1966 

May 10. 1874. OiX X 1076 

00 




Su$p 

dKl Jan 3. 1906 


Ro9 N>RV 






WHoonainc 






WalwQNh__ - . 

Oono* CMy. vRogc oi _ 

iimnoo 

Uer 6 1975 Ema^. Sapi 4. 1966 Reg Jon 3, 1966 

Jan 9. 1974. May IS 1976 

Oo 




Suap 

and Sapi a. loas 


e*yVld-.^--- 

BoyMl,c%of 

6600I7A 

JM 6 1674, EtndQ. 8«pl 4. 1996 Reg, Jan 3 1666 

Jdy 16 1979, s«pi 19, 1865 ^ 

Do 




Sum 



Region VH 






RetrW^ Buiaip. 

SKeOnn nffoge o» _ 

9100198 

Ocl 36 1975. Emdgi Sagf 77, 1865 Rag, Nev 1 . 

Mju 19. luTXSmi 3.1976 

Oo 




1M6. Suap Roe 1. i996 Ron Jon X 1966 Scip 

and 3ep( 27. 186S 


RegionI 






Mmk S#ga(Wv)c. ._ 

BlM»1.0ly d_ _ 

8301100 

Mar. 87. 1976 Enatg.. Jaa I7« 1966 Rag. Jdv i7. 

No* 1. 1874. Mev 10. 1977 end 

Jan 17. 1666 




1906 Soap 

Jon 17,1966 


l^airicRiHiO E«W« _ 

OOMOeMif , Oly ol - . .. _ . 

86 iWC 

Ooc t. 1972 Emerg. Jen I7« 1960 Reg Jdt 17.1966 

JUV 26 1974. fm 16 1977. 

Oo 




SM 

Ocl 1. 1966 and Jan 17. 






1 M6 


RegioiiR 






Ne# 


, 




WLwtii, _ 

t#tl Hanow«e - 

Ui^UyC 

Aug 19. 197?, E-Wg, Apr 16 1979. IMg: Jon 17. 

Aug 31. 1973. Apr 16, 1979 

Oo 




1966 gnp 

M Jart 17. 1966 


- 

Rcrtti Komdl aiaot d -- - ■ - 

36»inA. 

Oct X 1974. tinerg. Jan 17. 1966 Reg Jen 17. 1966 

tan X 197$ and Jan 17. 1966 

Oo 




Sum 



Region V 













^fibiOeol _ 

ITfOWR 

July in. 1976 Erwg. Jan 17. 1966 Reg: Jan 17. 

Jen 16 1974. Oct 10. I97S 

Od 




•966 Sum 

and Jan 17. i866 
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i 

Oo(oc«n«in 

S<a«t «rd oourty 

LOOOkon 


EiMvo OoiM of otffhoaraho^aHKOiiinn of MN of 

SpocuV 9ood NiJord oroo 

KliJafOi 

OAOsftfonot np 



No 

•Dod ^ oontimjn^ 

MlvnWicd 

tongor ovoOooN^ 






m apocaoi Hood 






HuOrd ornot 

Mofgtn- 

UmneoiporMid tmm 

irosods 

Apr. 4. ISrg. Ejpwg. Jon 17. tSM Rog.Jan I7« I9M. 

Miv f9. 1977 and Jon 17. 

1 Oo 

Wcftgvv ShOMnmM 

Conmi citv of 

2m02A 

Dpc. 24. 197S Emo»g 17. 1066. Pog J«i «7. 

1966 

Sopt 19. 1975 ond Jon 17. 

^ Op 

ONo 



IBM. Stop 

1966 


Hoc4ir>g 

Lagoa on M 

I3MS74C 

Jdr IS fOTS. €mg; jpn IT. 1966. fWg Jon 17, 

Mo^ 91, 1974. Sapt. 10. 1970. 

Oo 




1966. S«Mp 

Jufy 13. 1979. ond Jon 17. 

1 

Alhtm 

Nti»onwlN. c% ol 

S900208 

7. 1975, Jtm Rog. Jto 17. 1996. 

Mor «V 1974. Apt 16 1»7V 

Do 




Sufp 

ondioi 17. 1996 


Do _ 

.Chiuncg^. noagtgl 

SW0I7B 

lOoc. 17. 1976, Emg. J«i 17, IttS Rog. Jm 17. 

Juni! zi. 1974 Apt IV 197V 

Do 




1966. Suop 

ond JP 1 17. 1996 


VI 






Btmtonm _, 

FfMpaa c% of 

4ss«g7o 

It. 1970 Emerg. Jon 17 1996. Rog, Jon T7 

Now 17. 1970. JiAr 1. 1974. 

Oo 




1986. Swio 

Oct 31. 197V ond Jon 17. 






1966 


Rtgion VH 






Bvton. 

AX»grt Ofy Of . _ 

20001 fA 

Apr X 197V Emo*^. Jaa 17. 1966. Roo. Jo9 17. 1996. 

OOC 27. 1974. ord Jon 17, 

Oo 




Suop 

1996 


R>g>on 1 Mifiiml 






CoovtfNona 







Fbiltr, town of 

440(038 

Moy 14. 197S. Emorg ; Doc 4. 1905. R«g. Jam I7. 1996. 

Sopt IV 1974. Sopl to. 1976. 

Oo 




Smp 

andOoc 4. 1965 


Region VI 






Anumsoa 







DyMft. town of 

0i9014aA 

S«P( 10. 1976. Emorg: Jon 17. I99V Rvg . 3^ 17. 

Oct IV 1974 ond Jon 17. 

Oo 




1966. Suop 

1996 


PrmriB 

Oo WW BMf. ON of_ 

OS023SA 

Apr 22. 197V Enwg . Jvi 17. Jon 17. Rog 1966, Smp. 

Opc 27. 1974 ontf Jon 17 

Oo 

Arkonuft _ _ 

OOtfLoiyof 

0&032SA 

Mov 2V 197V Emg. Jon 17. 1966. Rog. Jon 17. 

1996 

Apr 11 , 197S ond Jpn 17. 

Oo 




1966. Smp 

1996 


LouNMm Vomon _ 

lomMo. town d _ 

2202296 

Od 17. 1974. Emg. Jon 17 196V Rog. Jon 17, 

Now 23. 1973. Now 14. 1979 

Oo 




IBM Smp 

»d Jon 17. 1966 



Code <o» f<«tdng 4»> cckifpn Emarg —Effwgarcy, Rag —Ragutar. S«i«o —SuipaiiaicA 


Itfucd: December 20. loas 
leffrey S. Bragg. 

Adfninhirator tnsuronce 

Administralian, 

|FR Doc 8S-30751 Filed 12-SO-S5; 8:45 om) 
Billing code trit-os-ii 


44 CFR Part 64 

(Oockft No. FEMA 6694] 

List of Communities Eligible lor the 
Sale of Flood Insurance 

agency: Federal Emergency 
Management Agency. 
action: Final rule. 

suiAiiARY; This rule lists communities 
participating in the National Flood 
Insurance Program (NFIP). These 
communities have applied to the 
program and have agreed to enoct 
certain floodplain management 
measures. The communities* 
participation in the program authorizes 
the sale of flood insurance to owners of 
properly located in the communities 
listed. 

EFFECTIVE OATES: The dale listed in the 
fifth column of the tabh*. 

ADDRESSES: Flood insurance policies for 
prop<?rty located in the communities 
listed can be obtained from any licensed 
property inMinince agent or broker 


serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 457, Laidiam. 
Maryland 20706. Phone; (600) 6S8-7416. 
FOR FURTHER INFORUATION CONTACT: 
Frank II. Thomas. Assistant 
Administrator. Office of Loss Reduction. 
Federal Insurance Administration (202) 
646-2717,500 C Street. Southwest. 
Donohoe Building—Room 416, 
Washington. DC 20472. 

SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flcxx! insurance at rales made 
reasonable throu^ a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Since the 
communities on the attached list have 
recently entered the NFIP. subsidized 
flood insurance is now available for 
property In the community. 

ill addition, the Director of the Foderal 
Emergency Management Agency has 
indentifled the special flood hazard 
areas in some of these communities by 
publishing a Flood Hazard Boundary 
Map. The date of the flood map. if one 
has been published, is indicated in the 
sixth column of the table. In the 
communities listed where a flood map 
has t>cen published. Section 102 of the 


Flood Disaster Protection Act of 1973. as 
amended, requires the purchase of flood 
insurance as a condition of Federal or 
federally relatedfinancial assistance for 
acquisition or construction of buildings 
in the special flood hazard area shown 
on the map. 

Tiie Director finds that delayed 
effective dales would be contrary to the 
public interest. The Director also finds 
that notice and public procedure under 5 
U.S C. 553(b) are impracticrible and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance.^ 

Pursuant to the provisions oT SII.S-C 
60S(b). the Administrator, l ederal 
Insurance Administration, to wh<iin 
authority has been deiegc^ted bv 
Director, F’eder.il Emerpenev 
Management Agency, hori-^*) •.urtifies 
that this rule, if proraulgated will nol 
have a signiflcanl economic impact or a 
subslantial number of small enltties. 

This rule provides routine legal nuticr 
stating the community's status in the 
NFIP and imposes no new requircmeri!» 
or regulations on participating 
comm unities. 


List of Subject in 44 CFR Part 64 

Flood insurance, fliKKiplains. 
The authonty citation fur Part 64 
continues to read as follows: 
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Authority: 42 U.S.C- 4001 et mni., 
R«H>r^ant;ciitk»n Plun No. 3 of 1978. K,0.12127. 

§ G4.5 List of eligible communities. 


Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 


In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads ns follows: 


SMS0 and County 

iocaion 

ContmunOir No 

Cflodwo dsun of atjihoivalion/cancoflafron of 
■a*t of iVxd ktitaanet ai oommundy 

Spvcial Hood Narvd araM ulanaiwj 

Vmrd t\jli __ 

GnniM. Otr ol.—.— 

t00?7SA 

Nov «. EmofO. Nov. 0. 1005. R«g 

5, 197$ wid Sapi 30. 1903 

Niniaiia Oail _ 

Un<qi^ CmfAi - _ . 

32003$ 

Nov 0. 106S.£mifi| _ . . __ 

Nov 1. 1966 

Wnconaat imeoin . __ 

Tomdtuiaitk. Ctf)r Of 


Nov 30. 1974. tsmrg. Sopt 4. 1905, NtO. 
Sapi 4. 1905 Smp: Nov 1.106$, Mi 

Sapt 8 1008 

Caidurwn SanCliggo.., 

**©••*. Oy of 

000703 

Apr 0, 1901. iJPOfg, Aog 10. 190$, Aug 

19. 190$. Suip. Nov S, 1965. Root 

NOV. 30. 1903 

Vtvmonl OrWant ___ 

Dwny. loam of'.... _ 

$007408 

ran. IX 197$, Emws. Sapt 37. lOOS. Rogu 
Nov. 1. 190$, Smp. Nov 5. 1965. Bain 

Dmc. 18 1974. Nov 18 197$ S«>pl 37. 

108$ 

Hr m Hwtuniar. 

loufn of * - _ 

36lffiS 

Juna X 197$. Emarg At^ X 1905. Bog. Aug 
5. 1968. Suap. Nov 1$. 1905. Bain 

Nov. 15. 197$ 

Ptomaylvur^* Indana_ 

CaJHOinui Vanfurj 

CdnamaMQh. Toiantfia> of ^ 

MoofparV. nty ol.._ 

43t71$ 

000713 

Nov 10. 1905. Emwg . .. .. .. _ . 

Nov 20. 1906. Enwg... .....,^ __ 

Doc 8 1974. 

V^nwonr Addaun ... - 

•mioiv Town of '__ 

5000108 

Fab 8 1978 Craorg: Aug 18 1905. Hag. Aug 
10. 1918 Suap; Nov 33. 1908 Raoi. 

Jan 17. 1975. M 4 1077 and Sapt 18 
1955 

noc^Mgd_ 

Oodiea town of * —^ - 

5t02t78 

10. 197$. Emg. Aug 18 1978 Bifg: 
Aug 18 1978 8uap. Nov 18 1908 Mv 

Sopi 8 1074. Ifov 28 107$ and Aug 18 
1970 

VotV: ijamm . .... 

Loydon. Town of' -^ 

yigtyde 

JuN 7, 1975. Emivy, Juno 18 1008 R«>0 3m 
18 190$. Suap. Nov 25.1005. Ban 

Ally 10. 1074 pvJ Uai 78 1978 

Tpnnatana Mx.fy__ _ 

T<i«m Too Bend . __ 

Ufwnconioratad Araao ,-- 

dH i Otiii Munocal UtiMy Dadict >_ 

470133 

441500« 

Nov 29, 1008 Cnwg --- 

Ooc 8 1977 

03non___ 

ShofSon. C4y ol 

1002168 

AAy 2$. 1978 Emwg. Sapi 10, 1066, Rag 
SapL 18 1905 Suap, Nov 37. 1905. Ravt 

Dac 34. 1076 pvi Sapi 18 «308 

*it50raaM. ■ __ 

SnaSoaVS^of — . - - 

3100198 

Od 30, 1975. Cmarg, SapL 37 1965, Rag.. 
Nov 1. 1005. Suap. Nov 1.1068 Ram 

MOr 10. 1976. Sapi 8 >07$ and Sapi 77. 
1966 


* Mlrvinal Comwion. 

* OocMir^ VQS 

* thS ooM'murMy, Big Otk^^ UMftr hm adopttKf fgrl B«nd Ohitvy, Tf«M |f46Q?2S) Flkxkt Qaui^tdfv (Wip dM 7-S-rs fo* 

•fid •iw^anoi tn^poM 

*Hmm 
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leffrey S. 

Adminhlrotar. Fedemlin9uratH:v 
/I dminhtralion. 

Iftsuttl: December 20. mas 
|FR Doc. as>S0752 Filed 12>-3<HIS>a^5 iim| 

SiLUMG CODE 


DEPARTMENT OF DEFENSE 

48 CFR Parts 214, 215, 227 and 252 

Department of Defense Federal 
Acquisitkm Reguiation Supplement 
Technical Data; Correction 

AGEMCV: Department of Defense. 


ACTION: Interim rule; correction. 

summary: Tills document corrects an 
interim mieon technical data which 
was published In the Federal Register on 
Thursday. October 24.1985 (50 FR 
43158). llte action is necessary to 
correct the effective date which wos 
showm in error. 

DATE: Effective for all solicitations 
issued on or after October la 1985. 
Comments on the interim rule must be 
received on or before January 9.1988. 

ADDRESS: Interested parties should 
submit written comments to: Defense 
Acquisition Regulatory Council. ATTN: 
Mr. Charles W. Lloyd. Executive 


Secretary. DAR Council ODASD|P)/ 
DARS. c/o OUSDRE(MARS). Room 
3D 139, The Pentagon. Washington. DC 
20301-3062. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Charles W'. Lloyd, Executive 
Secretary. DAR Council. (202) 697-7266 
Charies W. Lloyd, 

ExecutiveSccMuf^', i}€ftnse AcqutstUon 
Resiulotctry Council 

Accordingly, the Department of 
Defense is correcting the effective dale 
to read* "Effective for all solicitations 
issued on or after October 18.1985," 

|FR Doc 85-30861 Filed 12-30^; BA!* am| 

MIXINC CODE MfO-OI-U 
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INTERNATIONAL DEVELOPMENT 
COOPERATION AGENCY 

Agency for International Development 

46 CFR Part 750 

lAiOAR Notice as>121 

Mtscellaneous Changes to the AID 
Acquisttlon Regulation 

Correctkyn 

in FR Doc. 85-29061 beginning on page 
50301 In the issue of Tuesday. December 
10.1985. make the following correction 
on page 50303; In the Hrst column, in 
imendatory inslruclion IB. in the sixth 
line, ‘‘Procedure** should read 
“Procuremenl**. 

BIUJNC coot 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 663 

(Docket No. 41155-51751 

Pacific Coast Groundfish Fishery 

agency: National Marine Fisheries 
Service (NMFS), NO/VA, Commerce 
ACTION: Notice of fishing restrictions 
»rid r(?f]uest for comments. 

summaiyy: NOAA issues this notice 
establishing restrictions to limit the 
levels of fishing in lfNi6 for widow 
r<x;kfi8h. the ^bastes complex of 
rocklish. Pacific ocean perch, and 
sableftsb taken off the coasts of 
Washington. Oregon, and Califomia. 
and seeks public comment on these 
aclions. lliese actions are authorised 
under regulations implementing the 
Pacific Coast Groundfish Fish^' 
N^magemeat Plan and arc necessary 
because biological stress to these stocks 
has been Identified or is cxpectod to 
ucQur if landings are not restricted. 
These actions ate intended to lower 
fishing rates, reduce or prevent 
biolo^cal stress, and avoid or reduce 
the probability of a fishery closure 
before the end of the year. This action 
supersedes fishing restrictions imposed 
in 1985 for these species. 
effective date: OOOl hours (Pacific 
Standard Time) January 1,1988. until 
niodifiacL superseded, or rescinded. 
Comments will be accepted through 
lanuary 15.1986. 

addresses: Submit comments on these 
Actions to Mr. Rolland A. Schmttien. 
Director. Northwest Region. National 
Marine Fisheries Service. 7000 Sand 


Point Way NF. UIN C157U0. Seattle. WA 
98135: or Mr, £.C Fullertun. Director. 
Southwest Region. 300 South Ferr>' 

Street Tctmlna] Island. CA 90731. 

FOR FURTHER INFORMATION CONTACT: 
Rcilland A. Schmitten at 206-528-6150. 
E.C. Fullerton at 213-548-2575. or the 
Pacific Fishery Management Council at 
503-221-6352. 

SUPPtCMENTARY INFORMATION: This 
action supersedes the Federal Register 
notices closing the sablefish fishery (SO 
FR 50309. December 16.1985) and setting 
trip limits for widow rockfish (50 FR 
30195. July 24.1905). the Sebasivs 
complex of rockfish (50 FR 41159, 
October 9.1985). and Pacific ocean 
perch (50 FR 24777. June 13.1965). 

The Pacific Coast Oroundfish Fishery 
Management Plan (FhfP) provides the 
means for managing over 80 species of 
griNindfish caught in ocean waters off 
Washington. Oregon, and Califomia. 

The FMP differentiates between species 
with ntmierical and nonnumerical 
optimum yields (OYsJ. A species which 
may be harvested fairly selectively has 
a rramtirical OY which is the maximum 
amount of that species that maybe 
landed in a year; landings in excess of 
OY are prohibited. Widow rockfish 
[Sebostm entanwla^Y Pacific ocean 
percJi (S qIuIus], and sablefish 
[Anoplopoma fimbria) have numerical 
OYs. When landing rates become too 
high, trip limits are Imposed to.extend 
the fishery as long as possible 
throughout the year and to avoid 
complete closure. Nonetheless, in 1965 
the coastwide sablefish fishery was 
closed before the end of the year 
because its OY quota was reached. 

Species which arc not harvested 
sel^tively« or for which there is very 
little commercial interest, or about 
which there is little scientific data, are 
part of the non-numerical OY group and 
are managed most commonly by gear, 
area, and landing restrictions. An 
estimate of the acceptable biological 
catch (ABC), the annual catch that could 
be taken without jeopardizing the 
resource's productivity, has t^co made 
for most species in this group. Some 
species in the non-numerical OY group 
may be fished above the ABC. However, 
whim a species in the group is 
biologically stressed, or is expected to 
be. the Secretary of Commerce 
(SfKTOloiy) may determine that harvest 
of the group as a whole should be 
rffduced even though some species in the 
group may not be stressed. *^8 usually 
has been done by estabUshing a 
“harvest guideline" for the group as a 
whole and setting trip limits to achieve 
this harvest goal. The haiv est guideline 


may be. but is not necessarily, 
designated as a quota. 

The regulations implementing 4hc FMP 
at 50 CFR Port 663 allow thcSecn?tar>» 
to reduce fishing levies fftt is 
dcicrmmed that cent in uedTnthlngnt 
current levels wmild cause biological 
stress to any species. The l^icific 
Fishery Management Council (Council) 
documented biological stress to widow 
rockfish in 1982 and to ancither species. 
yellowtoH rockfish. within the multi* 
species Se/mslesxompIcA (dll spudes of 
rockfish managed under theF?^ cuwccpt 
Pacific ocean perch, shortb^y and 
widow rockfi^ and Snriojr/i; 
rockfishcA) in 1963. Pacific ocrutn perch, 
which is managed undara 20 ycuir 
rebuilding scbcdulr sotiurthin the FMP. 
is considered to be underioqg*term 
stress. The Council also acknowlttdgi.d 
the increased likelihood of biological 
stress occurring in sablufisb if fishing 
levels were not reduced. Management 
regimes were iroptemenledior widow 
rockfish. Pacific ocean jxirdh. and 
sablefish. all regulated b>' qtiotas in 
1985. with (he intent of avoiding the 
closure of these fisheries which w ould 
occur II (he quota were reached before 
the end of the year. Limits also 4fvere 
placed on the Sebosles complex fishery 
in an attempt to keep landings dose to 
the harvest guideline. 

In its delii^rations for 1986 
management, the Counctl considesred 
advicefrom its Groumifish Management 
Team (State and Federal fishery and 
social sdentisls). Groundfish Advisory 
Subpanel (fishing industry and 
consumer representatives), Scientific 
and SUitlstical Committee (State, 
Federal, and university scientislsj. the 
concerned public, and an ad hoc Task 
Group created by the Coundlior the 
purpose of recommending methods of 
limiting landings with minimal 
disruption to the fishing industry . The 
Task Group included represnntativw 
from the Council, (he Cronadfish 
Management Team, andibe fishing 
indusUy. 

At Its November 13-44. 3985. meeting 
in Seattle. Wasbington. the CouncIl 
reviewed the latest data and developed 
management measures intended to limit 
landings of groundfish in 1966. thereby 
minimizing the likelihood or intensity of 
biological stress on groundfidi stocks, 
and reducing the chances of having to 
close a fish^ before the end of the 
year. In each case, the Council 
recommended some kind of trip limit. 
The Councirs recommendations for 1966 
and actions taken by the Secretary on 
those recommendations are presented 
below. Because the vast maforlty of 
groundfish landed off Washington. 
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Oregon, and California Is taken from llm 
fishery conservation xone (FCZ), 3 to 200 
nautical miles offshore, all groundfish 
taken and retained or landed in 
violation of these restrictions will be 
treated as though they were taken in the 
Fez. the same as In t9ft4 and 19HS. 

Widow Rockfish 

Council Recommendation: Tltc 
Council recoinmonded a trip limit of 
3(XQOO pounds of widow rockfish. with 
only one landing above 3.000 pounds per 
vessel per week. This limit will l>e 
applied coastwide and is subjeci to 
inseason adjustments so that the OY is 
not exceeded before the end of 1900. 

Rationale: The widow rockfisli 
resource is in better condition than was 
indicated by previous anulyscs. The 
maximum sustainable yield (MSY). an 
average of the luigcst catch which can 
bo taken coniinuously over time without 
depleting the stock, is estimated at, 9,200 
mt (6.880 ml to 11.100 mt) rather than the 
previous estimate of 5,880 mt. It appears 
that the slock is close to levels which 
produce M8Y. Evidence of juvencscence 
still is apparent but it is not clear 
whether this indicates stress: In 1984, 
over 60 percent of the widow rockfish 
iunded were less than nine years old. 
the age at which all fish of this species 
are mature. 

Trip limits have been used to limit 
landings of widoxv rockfish since 1982. 
F.ven though OY will be 10 percent 
higher in 1986 than in 1985. it is clear 
that the rate of landings will need to be 
restricted in 1988 in o^er to extend the 
fishery throughout the year. 

In 1985, the year started with a 30.000> 
pound trip limit and a biweekly option 
which gave fishermen the choice of 
landing 60.000 pounds of widow rockfish 
once every two weeks. However, by 
choosing the biweekly option, fishermen 
were able to avoid bad weather and had 
more likelihood of taking their limit than 
if they had fished for two weeks under 
the weekly limit The biweekly option 
also favors larger vessels, many of 
which arc involved in joint ventures 
later In the year. In May, the biweekly 
option was eliminated in order to slow 
landings (50 FR 18668, May 2,1985). 
Landing rates remained too high, 
however, and when 90 percent of OY 
was reached in july. a 3,000<pound trip 
limit was imposed (50 FR 3019S. |uly 24. 
1985) which remained in place the rest 
of 1985. The OY was not reached in 
1985. 

In 1Q86, the year will start with a 
30.000-pound weekly trip limit as in 
1985, but the biweekly option will not be 
available early in the year when 
weather is poor and large vessels are 
oNailable and capable of fishing. If 


landings are not curtailed sufficiently, 
further limits may be imposed later in 
the year. 

Secretarial Action: The Secretary 
concurs with the Council's 
recommendution and herein announces: 

(1) No mure than 30.000 pounds (round 
weight) of w'idow rockfish may be taken 
and retained, or landed, per vessel per 
fishing trip in a one-wcek period. Only 
one landing of widow rockfish above 
3.000 pounds (round weight) may be 
made per vessel in that one-week 
period. “One-week period*^ means seven 
consecutive days beginning 0001 hours 
Sunday and ending 2400 hours Saturday, 
local time. 

(2) Only one landing above 3.000 
pounds of widow rockfish may be made 
during the week of December 29,1985- 
lanuury 4.1986, It is unlawful to take 
and retain, possess, or land fish in 
excess of the 1985 trip limits until the 
new trip limits are effective on Janaury 
1.1966. 

(3) This restriction applies to all 
%vidow rockfish taken and retained in 
ocean waters (0-200 nautical miles) 
offshore of. or landed in, Washington, 
Oregon, and California. 

Sebastos Complex 

Council Recommendation: The 
Council recommended that the harvest 
guideline for the Sebastes complex 
should equal the sum of the ABCs for 
those species taken north of Coos Bay, 
Oregon (43*22' N. latitude), which equals 
10.100 mt To achieve this, the Council 
recommended a trip limit of 25.000 
pounds on the Sebastes complex taken 
north of Coos Bay (of which no more 
than 10.000 pounds could be yellowtail 
rockfish). with only one landing above 
3,000 pounds allowed per vessel per 
week. It also provided fishermen with 
the option of a biweekly limit which 
allows landing up to 50.000 pounds in 
one trip (of which no more than 20.000 
pounds could be yellowtail rockfish) In a 
two-week period, or a twice-weekly 
limit which allows two landings up to 
1Z500 pounds each (of which no more 
than 5,000 pounds could be yellowtail 
rockfish) In a one-week period, but only 
if proper notification is made. The 
Council also recommended maintaining 
the 40.000-pound trip limit for landings 
of the Sebastes complex caught south of 
Coos Bay, with no limit on the number 
of landings allowed per week. 

Rationale: The harvest guideline for 
the Sebastes complex of rockfish caught 
north of Coos Bay, Oregon (43*22* N. 
latitude] is 10,100 ml, the same in 1986 
as in 19^ and 1984 (in spite of slight 
changes in the management area), and 
equals the sum of the ABCs of the 
species in the complex. Yellowtail 


rockfish, a dominant component in the 
Sebastes complex in the Vancouver and 
Columbia areas, was documented os 
biologically stressed in March 1983 (48 
FR 8283. February 26,1963). Trip limits 
have been imposed since that time in 
attempts to reduce the harvest of this 
species which had been landed at rates 
exceeding the annual ABC estimates for 
six of the past seven years. Because 
yellowtail frequently are caught with 
other species in the multispccics 
Sclxjistes complex, limits were placed on 
the complex as a whole. In 1985. weekly 
trip limits for the Sebastes complex in 
the Vancouver and Columbia areas 
were adjusted from 30,000 pounds 
(containing no more than 10,000 pounds 
of yellowtail rockfish) in January to 
15,000 pounds (containing no more than 
6.000 pounds of yellowtail rockfish) in 
May, and to 20,000 pounds (containing 
no more than 5,000 pounds of yellowtail 
rockfish] in October. Biw^eekiy and 
twice weekly landing options were 
available. Landings of the Sebastes 
complex in 1985 are expected to be 
below the 10,100 mt harvest guidelines 
and landings of yellowtail rockfish are 
expected to be slightly above the 1985 
ABC of Z700 mt for the Vancouver and 
Columbia areas combined. 

lire stock biomass of yellowtail 
rockfish has been declining for the past 
19 years although it has stabilized in the 
past three years. Recent analyses 
indicate that the stock may not be 
stressed as previously thought: the 
Columbia area stock is assumed to be 
relatively healthy whereas the current 
biomass in the Vancouver area is at tht* 
low end of the estimated range of 
biomass needed to produce MSY. 
However, it is clear from historical dat i 
that unrestricted landings would exce<?d 
ABC significantly, thereby increasing 
the likelihood of biological stress on 
yellowtail rockfish. Accordingly, trip 
limits will be set for 1988 which will h* 
very similar to those in effect in 1985 
which kept landings close to the 1986 
harvest guideline for the SebasUys 
complex and ABC for yellowtail 
rockfish. 

Secretarial Action: The Secretary 
concurs w ith the Councirs 
recommendations and herein 
announces— 

(J) Definitions 

(a) Sebastes complex means all 
rockfish managed by the FKfP except 
Pacific ocean perch [Sebastes alutusy 
widow rockfish (S. entomeios), 
shortbelly rockfish (5. foixiant], and 
Scbastolohus species of rockfish (which 
includes idiot rockfishea). 
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|b) ‘ One-week |ieriod'* nu!dii 8 seven 
consecutive days beginning 0001 hours 
Sumkiy and ending 244X) hours Saturdtiy. 
local lime. 

Ic) *Twi>'W©ek period” means 14 
unsectftive days U*gmningat 0001 
hours Sunday and ending 2400 hours 
Saturday, local time. 

(d) All weights are round weights of 
the whole fish. 

(2! iJetwinl 

(a) These restrictions apply to all iisli 
of the Sebastes complex taken and 
retained in ocean waters | 0*200 nautical 
miles) offshore of, or landed in. 
Wilmington. Qrcaon. and California. 

(b) There is no limit on the number of 
landings under 3.000 pounds of the 
Sebastes complex allowed per week. 

(c) It will be presumed that ull tish of 
the Sebastes complex which ore 
possessed or landed north of the north 
jet^, at Coos Day, Oregon (43*22' N. 
latitude), hereafter referred to as Coos 
Oay, were caught north of Coos Bay 
unless compliance tvith paragraphs (3) 
Clin be demonstrated. 

(d) It is unlawful to lake and retain, 
possess, ur land fish in excess of the 
IFUSS trip limits until the new trip limits 
are effective on January 1.1986. 

(3) flesiriclions an ihe Schastes 
Cimtphx Caught North of Cops Day 

(a) Weekly trip limit. Except for the 
biweekly arK) twice-weekly Inp limits 
provided in paragraphs {3)(H and t3}(c), 
no more than 25.000 pounds of the 
Schastes complex, including no more 
than 10.000 pounds of yellowtall 
rockfish. may be taken and retained, 
possessed, or landed, per vessel per 
fishing trip in a one-week period north 
of Coos Bay, Only one landing of the 
Sebasies ciimplex above 3.000 pounds 
may be made per vessel in that one 
week pirHod. 

Note.—If fishuig under the weekly Inp 
bmH. vry\y one landtag above 3.000 pou^> of 
the Sebttfites complex may be mndf? during 
the wurk of Beciiml>or 29, IDBlHannary 4. 

^m, 

(b) Biweekly trip limit. If the 
appropriate agency is nolibed os 
required by this paragraph, up to 503)00 
pounds of the S^Histes complex, 
muhiding no more than 20.000 pounds of 
>eUow'lail mckfish, may be taken and 
retained, possessed, or lartiiedL per 
vessel per fishing Hip in a twe^week 
pvriod north of Coos Bay. Having so 
rtotiriod the approp.riale agency, only one 
landing uf the Sebasivs oomplex above 
34930 pounds may be made par vessel in 
Ihot two-week pcxiod. and only if 
compliance with this paragra|jh can l>€ 
demonstrated. The vessal owjita* or 
operator must notify the fishery 


agency of the Slrrtc where the fish will 
be landed in order to use thebiweekly 
trip limit and must use only the 
biweekly trip limit unless rescinded in 
writing. 

Note.—Riwei.*kly trip limit optiuns in i!rriH:t 
on Otfccmhcr 29.1965. will continue until 
modified or terminated under the provtikins 
sci forth in Ibis notice. 

The State of Oregon or Caiifomia 
roust receive a written notice dedariog 
intent to use the biweekly limils before 
the first day of the first two-week period 
in which such landings are to occur: the 
notice is binding for entire one-month 
periods (defined as two consecutive 
two-wcek periods). This notice of intent 
may be cancelled by notifying tlie 
appropriate State in wTiting prior to the 
two-week period in which this 
rescisoioa is to occur. The State of 
Washington must receive written notice 
declaring intent to use the biweekly 
limits postmarked at least seven days 
before the first day of the first tw*o-week 
period in which such landings are to 
occur. This notice of intent may be 
cancelled by notifying the State in 
writing postmarked at least seven days 
before the calendar month in wdiidi this 
rescission is lo occur. 

Notifications must be submitted to the 
Oregon Department of Fish and Wildlife, 
Marine Regional O^ce. Marini! Sobmee 
Drive. Building No. 3. Newport. OR 
96385. telephone S03-607-4741; P.O. Box 
5480. Charleston. OR 97420. telephone 
503--e66-6515: between 6.00 a,m. and 4:30 
p.rn.. and other limes at S09--269-5000 or 
503-269-5999; 53 Port way Street. 

Astoria. OK 97103. telephone 503-325- 
2482: or to the Washington Departmeni 
of Fisheriei. 1 IB Genarai Administratkin 
Building. Olympia, WA 96504: or to the 
Calthimia Department of Fish and 
Game. Branch Office, 619 Second Street. 
Eureka, CA 95501. 

(c) Twice weekly trip iirait. ff the 
appropriate agency is notdied as 
required by this paragraph, up to 12.500 
pounds of the Sebastes complex, 
including no more than 5.000 pounds of 
yellowtall rockfish, may be taken and 
retained, possessed, or landed, per 
vessel per fishing trip north of Coos Bay. 
Having so notified the appropriate 
agency, onb' two landing of the 
Sebastes complex above BHOO pounds 
may be made per vessel in a one-w'eek 
period, and oaly if cximplianoe with this 
paragrapli can be demonstratod. llie 
vessel owner or operator must notify the 
fishery' agency of the Slate w^liere the 
fish will be landed in order to use the 
twice weekly inp IhnH and must use 
only the twice weekly trip limit unless 
rescinded in writing. 


Nole^tf fishmg unrifrr Hit- twice weekly 
trip kmU -oeb* two liindtfig«i ahove S.fXlt) 
pininck of the SehcuHes complex, mny lie 
made during the week rf Oeoetribar 29, 1965- 
lamuuy 4.19IKi. Twice weiikly trip Itmll 
options in.eflect on Deoemlxn' 28,1665. witt 
ooolinae unlit mudifwd or termuiaipd uiicitT 
the proviMoru tel forth k> this ruvUce. 

The Slate of Ore;goo or Cubfomiu 
must receive a written notice declaring 
intent to use the twice weekly limits 
before the first day of the first one-week 
period in which such landings are lo 
ocoun the notice is binding for entire 
one-month periods (defined as two 
consecutive two-week periods). This 
notice of intent muy be cancelled by 
notifying the appropriate Stale in 
writing prior to the week in which this 
rescission ts to occur. The State of 
Washington must receive a written 
notice declaring intent to use the twice- 
weekly limits postmarked ot least seven 
days before the first day of the first 
week in which such landings are to 
occur. This notice of intent may be 
cancelled by notifying the State in 
writing postmarked a! least seven day^s 
before the calendar month in which this 
rescission is to occur. Notifications must 
be submitted to the same addresses 
given in paragraph f3)(b) of this section 
hir biweekly trip limits. 

(4) Hesihclions on the Sebastes 
Cowphx Caught South df Coos Day 

No more than 4 O 4 OUO pounds of the 
Sebastes complex may be taken and 
retained, possessed, or landed, per 
vessel per fishing trip south of Coos Bay. 
There is no limit on the number of 
landings allowed per week of the 
Sebastes complex caught south of Coos 
Bay. 

(5} Operating both North arufSewth of 
Coos Boy on a Fishing Trip 

(a) Unless compliance with this 
paragraph ( 5 ) can be demonstrated, 
fishing for any groundhsh spedes during 
a single Bshiag trip must occur either 
north or south, but not on liotli sides, of 
Coos Bay if more than 3.000 pounds of 
the Sebastes complex is landed from 
that trip. The v'esiel owner or operator 
must notify the State of Oregon of his 
intent lo fish tn one area and posaeas or 
land in the other, in w'hich case Bshing 
may occur both north and south of Coos 
Bay. linkas caoplianoe with paragraph 
(5|(c) can be demonstioled. Ibis 
notification mail be mode before 
leaving port on a fishing trip. If fishing 
occurs both north and south of Coos Bay 
during a aingie fishing trip, then the 
restrtclians on (he Sebastes complex 
caught north of Coos Day apply. 
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(b) This notification, submitted by 
telephone or in writing, should be mude 
to the Oregon Department of Fish and 
Wildlife. Marine Regional Office. 

Marine Science Drive. Building No. 3. 
Newport. OR 97305. telephone 503-807- 
4741; or RO. Box 5430. Charleston. OR 
97420, telephone 503-688-5515. between 
8:00 a.m, and 4:30 p.m.. and other times 
at 503-289-5000 or 503-269-5999. or 53 
Portway Street. Astoria. OR 97103. 
telephone 503-325-2462, 

(c) A vessel owner or operator at sea 
who has not made notification under ^ 
this paragraph and who wishes to do so. 
or who wants to change the notirication 
for the current fishing trip may do so by 
radio telephone (which must bo 
confirmed In writing immediately on 
return to port). In this event, the 
provisions in paragraph (3) for the 
Sebastes complex caught north of Coos 
Bay will apply to all of the Sebastes 
complex taken in that trip, no matter 
where the fish are caught 

Padfic Ocean Perch 

Council Recommendation: The 
Council recommended that as long as 
more than l.OtX) pounds of Pacific ocean 
perch are on board, the trip limit for that 
species caught north of Cape Blanco. 
C^gon (42*50; N. latitude) should bo 20 
percent (by weight) of all Rsh on board, 
or 10.000 pounds, whichever is less. As 
in 1985, landings of Pacific ocean perch 
leas than 1,000 pounds per trip are 
unrestricted, regardless of the 
percentage on board. 

Rationale: Pacific ocean perch is 
managed under a 20-year rebuilding 
schedule designed to rebuild the 
stressed stock to levels that will produce 
the MSY. Padfic ocean porch is 
considered to be under long-term stress 
and has been managed by trip limits 
since the FMP became elective in 1982. 

In 1985. the fishery opened in fanuary 
with a 20 percent (by weight) trip limit 
This resulted in high landings and a 
subsequent restriction in May of 20 
percent of 5.000 pounds, whichever is 
less. Landings for 1985 of Pacific ocean 
perch are expected to be below tlie 050- 
mt OY for the Columbia area and the 
600-mt OY in the Vancouver area. The 
recommended action for 1988 raises the 
poundage limit to laooo pounds but 
retains the percentage limit at 20 percent 
in hopes that OY will be achieved in 
1986. 

Secretarial Action: The Secretary 
concurs with the Councifs 
recommendation and herein 
announces— 

(1) For Pacific ocean perch caught 
north of Cape Blanco. Oregon (42*50' N. 
latitude), no more than 10,000 pounds or 
20 percent (in round weights) of all fish 


on board, whichever is less, may be 
taken and retained, or landed, per vessel 
per fishing trip, with the following 
exception. Up to 1,000 pounds (round 
w eight) of Pacific ocean perch may be 
taken and retained, or landed, per vessel 
per fishing trip, without regard to the 20 
percent limitation. 

(2) These restrictions apply to all 
Pacific ocean perch taken and retained 
in ocean wattrs (0-200 nautical miles) 
offshore of. or landed in, Washington, 
Oregon, and California. 

Sablcflsh 

Council Recommendation: llic 
Council recommended that the 1085 
management measures for sableflih 
should be continued in 1988. 

Accordingly, in 1986 the trip limit 
allowing retention of only 5,000 pounds 
of sablcflsh smaller than 22 inches 
applies to all ocean waters north of 
Point Conception (34*27' N. latitude). As 
in 1984 and 1985. no size or trip limit for 
sablefish is imposed south of Point 
Conception. 

Rationale: A 5.000-pound trip limit on 
sablefish smaller than 22 Inches has 
been imposed since 1983 to reduce the 
likeliho^ of biological stress which is ’ 
expected if landings of Juvenile 
sablefish are not curtailed. The Council 
decided that there were compelling 
reasons to continue the size and trip 
limits in 1986. These reasons include the 
presence of a strong year class of small 
fish, the higher price per pound of larger 
fish, and the prudence of minimizing 
landings of {uvenile fish which become 
the future brood stock. 

Secretarial Action: The Secretary 
concurs with the Councifs 
recommendation and hereby announces: 

(1) No more than 5,000 pounds (round 
weight) of sable.Ish smaller than 22 
inches (total length) may be taken and 
retained or landed, per vessel per 
fishing trip in the area north of Point 
Conception. California (34*27' N. 
latitude) to the U.S.-Canada border. 

(2) Total length is measured from the 
tip of the snout (mouth closed) to the tip 
of the tail (pinched together) without 
mutilation of the fish or the use of 
additional force to extend the length of 
the fish. 

(3) For sablefish which have been 
‘'headed,** the minimum size limit 16 
inches measured from the origin of the 
first dorsal fin (where the front dorsal 
fin meets the dorsal surface of the body 
closest to the head) to the tip of the 
upper lobe of the tail: the dorsal fin and 
tail must be left Intact. 

(4) No sablefish may be retained 
which is in such condition that its length 
has been extended or cannot be 


determined by the methods slated 
above. 

(5) The above restrictions apply to all 
sablefish taken and retained in ocean 
waters (0-200 nautical miles] offshore 
of, or landed in, Washington, Oregon, 
and California north of Point 
Conception. 

Inseason Adjustments 

At its April 1966 meeting, the Council 
will review the data available through 
March 1980. and recommend 
modifications to these management 
measures if appropriate. The Council 
intends to examine the progress of thes«* 
fisheries during the year in order to 
avoid overfishing and to extend the 
fisheries as long as possible throughout 
the year. 

Other Flshories 

These limits for sablefish. widow 
rockfish. Pacific ocean perch and the 
Sebastes complex apply to vessels of 
the United States, including those 
vessels delivering groundfish to foreign 
pnxessors. Retention of these species 
by foreign fishing or processing vessels 
is limited by incidental percentage 4inits 
established under 50 CTO 611.70. 

U.S. vessels operating under an 
experimental fishing permit issued 
under 50 CFR 663.10 also are subject to 
these restrictions. 

Landings of groundfish in the pink 
shrimp and spot and ridgeback prawn 
fisheries are governed by regulations at 
50 CFR 063.2a If fishing for groundfish 
end spot or ridgeback prawns In the 
same fishing trip, the groundfish 
regulations in this notice apply. 

Classification 

Itie determination to impose these 
fishing restrictions is based on the moit 
recent data available. The aggregate 
data upon which the determination is 
based are available for public inspectius 
at the Office of the Director. Northwest 
Region (see ADDRESSES) during 
business hours until the end of t^ 
comment period. 

These actions are taken under the 
authority of {$ 663.22 and 663.23, and 
arc in compliance with Executive Order 
1229L The actions are covered by the I 
Regulatoiy^ Flexibility Analysis prepau t^ 
for the authorizing regulations. 

Section 063.23 of the groundfish 
regulations states that the Secretary wiB 
publish a notice of action reducing I 
fishing levels in proposed form urues^ 1^ I 
determines that prior notice and public I 
review are impracticable, unnecessary, | 
or contrary to public interest. If 
unrestrict^ landings unquestionably 
will result in several ABCs being 
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exceeded in 1986. Prompt action to limit 
those fishing rates is necessary to 
protect the widow rockfish. Sebastes 
complex. Pacific ocean perch, and 
sablefish stocks and alleviate the 
necessity for fishery closures before the 
end of 1966. Consequently, further delay 
of these actions is impracticable and 

contrary to the public interest, and these % 

actions are taken in Rnal form effective 
lanuary 1« 1966. 

The public has had opportunity to < 

comment on these management 
measures. The public participated in the 
Task Force. Groundfiah Management 
Team. Groundflsb Advjsory Subpanel, 
and Council meetings in October and 

November 1965 that generated the • » 

management actions endorsed by the 

Council and the Secretary. Further 

public comments will be accepted for 15 

days after publication of (his notice in 

the Fedmd Register. 

List of Sub)ects in 50 CFR Pari 663 

Administrative practice and 
procedure. Fisheries. 

(16 US.C laoi et seq,) 

Dated: December 26.1965. 

)o«eph W. Angelovic. 

Lk^puty Assistant Administrator For Science 
end Technology, National Marine Fisheries 
Sttrico, 

IFR Doc 65-30694 Filed 12<-30-S5: 8:45 am] 

BIIUNO COOf 9S10-21-U 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public ol the 
proposed issuance of rules and 
regulations The purpose of these r>oUces 

OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Part 591 

Cost-ot-LivIng Allowance and Post 
Odferential—Nonforeign Areas 

AGENCY: Office of Personnel 
Miinagement. 

action: Prt)posed rulemaking: notice of 
<»\t»:n8ion of public comment period. 

summary: (iPM is extending for sixty 
days the public comment period for 
rr^sponding lo the proposed regulations 
covering the nonforeign area cost-of- 
living allowance and the post 
differential. Tlie proposed regulations 
were published at 50 l-’R 42531 on 
October 21,1985.1*he original expiration 
date of the comment period was 
Dcrx*mber 20.1985. One commenter 
requested extension of the comment 
pi’fiod until March 1.1986. to provide 
additional opportunity for unalysis and 
comment. 'Ilic public comment period is 
now extended to February 21,1966, 
OATES: 'I*he comment period is extended 
from December 2a 1985, to February 21. 
1986. 

ADDRESS: Send or deliver written 
comments to U.S. Office of Personnel 
Management. Compensation Group. 
Allowances and Special Rates Division, 
Room 335,1.1900 E Street. NW.. 
Washington. DC 20415. 

FOR FURTHER INFORMATION CONTACT: 
Burry F.. Shapiro. [202) 632-7471. 

Office of Personnt*) Nf.magomonl. 

Conuloncr Homer. 

Dir»H;tor 

|KR Doc. 85 -.Tiir;) 7 Filed 12-30-85* 8 45 jm| 
BtLUHG CODE SttS-Ol M 

DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Part 71 

lOocket No. 84-1161 

Interstate Movement of Cattle 

agency: Animal and Plant HealtiL 
Inspection Service* liSDA. 


»s lo give mtofested persons an 
opportunity to partictpate in the rule 
making prior to the aooption of the hnai 
rules. 


SUMMARY: This document proposes to 
amend the regulations concerning the 
requirement that an owner-shipper 
statement or other document containing 
specified information accompany 
certain c.allie during interstate 
movement. 

It is proposed to delete the 
requirement that cattle be accompanied 
by such an owner-shipper statement or 
other document when moved interstate 
if the following conditions are met: If the 
cattle are moved interstate to a 
slaughtering establishment operating 
under Federal or Slate inspection or lo a 
stockyard specifically approved under 9 
CFR 7a25(b); if the cattle are moved 
from 3 farm or other premises where the 
cattle to be moved interstate have been 
kept for not less than four months prior 
to the date of movement; and if such 
farm or other premises have not had on 
the premises any cattle or bison from 
any other premises within four months 
prior lo the dale of movement. This 
action apppurs to be warranted. The 
information on the owner-shipper 
statement or other document, in 
combination with the individual 
identification on the animal, is intended 
lo allow an animal found to be infected 
with a disease to be traced back through 
marketing channels, and thereby help 
identify the source of the disease and 
other animals affected with or exposed 
to the disease. It appears that the 
proposed changes would not lessen the 
ability to accomplish these purposes. 

Further, for those movements of cattle 
for which an owner-shipper statement or 
other document would still be required, 
it is proposed *0 require additional 
information on the owner-shipper 
statement or other document. It appears 
that the additional information w'ould be 
helpful in determining the source and 
extent of spre:id of a disease in the 
event of a disease outbreak. 

DATE: Written comments must be 
received or* or before March 3.1986. 
ADDRESS: Written comments concenung 
this proposed rule should be submitted 
lo Thomas O. Gessel. Director. 
Regulatory Coordination Staff. .APHIS. 
USDA, Room 728, Federal Building. 


ACTION: Proposed rule. 


Federal Regi^ter 

Vol. so. .No. 251 

Tu»r!ui«i>. DiH-emher 31. !9H5 


Hyattsville. MD 20762. Comments 
should state that they are in response (0 
Ducket Mo. 84-118. Written cummeots 
may be inspected at Room 728 of the 
Federal Building between 8 a m. and 4:30 
p m., Monday through Friday. exci?pt 
holidays. 


FOR FURTHER INFORMATION CONTACT: 
Dr. R.E, Wagner. Chief Staff 
Veterinarian. Interstate Inspection and 
Compliance. VS% APHIS, USDA. Room 
809. Federal Building, 6505 BelcresI 
Road. Hyatlsviile. MO 20782, 301-436- 
8684 


SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 9 CFR Part 71 
(referred to below os the regulations) 
contain general provisions concerrung 
the interstate transportation of animals 
and animal products. The regulations 
are designed to help prevent the 
interstate spread of conununicahle 
diseases of Uvestock and poultry. 


Under § 71.IB of the regulations, as a 
condition of interstate movement 
certain cattle two years of age or older 
must meet specifted requirements 
concerning individual identification, anil 
must be accompanied by a statement 
signed by the owner or shipper of the 
cattle, or other document' stating' (a) 
The point from which the animals are 
moved interstate; (b) the destination of 
the animals: (c) the number of animals 
covered by the statement, or other 
document; and (d) the name and addrei^s 
of the owner or shipper. Under specified 
(urcumstances. it is required that the 
owner-shipper statement or other ' 
document also state the identifying 
numbers of backtages. eartags, or other 
approved identification applied. 


The information on the owner-shipper 
statement or other document, in 
combination with the Individual 
identification on the animal, is intended 
to allow an animat found to be tnff cteJ 
with a disease lo be traced back thro:Jgb 
marketing channels and thereby help 
identify the source of the disease and 
other animals afferPHl with or exposed 
to the disease. 


* Ol^w-f permit, .*0 

crrlifioitt-. an fifTu l<*( tmtnj 
inttM't'Uon oeftific4lti. • btl) of lading, a fvitybiir 
•»n inv«*4i:n rm Hhirh i«* liftlrd thr n <}uirrO 
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Deletion of Requirement for Owner- 
Shipper Statement or Other Document 
for Certain Movements 

Recorda generated as a result of 
requirements that certain cattle be 
accompanied by an owner-shipper 
statement or other document arc often 
the only feasible means of tracing such 
rattle from a destination back to 
previous places where the cattle have 
been. However, it appears that under 
curtain limited circnmslances it is not 
necessary to require that cattle be 
accompanied by an owner-shipper 
statement or other document. In this 
connection, it is proposed to amend 
{ 71.18 of the regulations by deleting the 
n Liitiremeal that cattle be accompanied 
by such an owner-shipper statement or 
other document if the following 
conditions are met: If the cattle ore 
niovod interstate to a slaughtering 
establishment operating under Federal 
or State inspection or to a stockyard 
NtKHdCcally approved under 9 CFR 
78.25(b): if the cattle are moved from a 
farm or other premises where the cattle 
to be moved interstate have been kept 
for not less lhan four months prior to the 
date of movement; and if such farm or 
other premises have not had on the 
pre mises any cattle or bison from any 
other premises within four months prior 
to the date of movement. 

The proposal to delete the 
r< (luirement that such cattle be required 
to be accompanied by an owner-shipper 
sidfeinent or other document appears to 
b<! warranted. Records kept in 
onlinary course of business at such 
slaughtering establishments and 
stockyards would be adequate to 
identify Uia.fHrm or other premises from 
which the cattle were moved. Further, if 
cattle with a communicable disease 
have been moved directly from a farm 
Of other permises w here they hove been 
liept for not less lhan four monthii prior 
to the date of movement and which have 
fK)t had on the premises cattle or bison 
from any other premises within four 
nionths prior to the dale of movement, 
such premises are likely to be the 
primaiy foci of infection for cattle 
trtoved from the primises that are later 
found to be diseased. Under the 
circumstances described above^il is 
likely that an animal found to be 
tnlected with a communicable disease 
Would have contracted the disease and 
have exposed other animals to the 
disease at the farm or other premises 
whera it has been for the previous four 
*nonth period. Accordingly. Iraceback to 
premises would likely be adequate 
lo identify the source of the disease and 


other animals affected with or exposed 
to the disease. 

Under the proposal, cattle would not 
be exempt from the requirements 
concerning the owner-shipper statement 
or other document If the cattle ore 
moved from a farm or other premises 
where they have been kept for less than 
four months prior to the date of 
movemimt; or if such farm or other 
premises have had on the premises 
cattle or bison from any other premises 
within four months prior to the date of 
movement. An Interstate movement of 
such cattle would likely contain cattle 
that in the previous four months had 
either been on several different 
premises or had been mingled with 
cattle or bison from several different 
premises. Without the requirement for 
an owner-shipper statement, the point 
from which such cattle wert; moved 
interstate may not be adequately 
Identified by records kept at such 
slaughtering establishments or 
stockyards, thus making it difficult to 
trace diseased animals back to their 
herds of origin. Also, even if diseased 
cattle can be traced back to the point 
from ivhich the cattle were moved 
interstate to the slaughtering 
establishment or stockyards, it is likely 
that further traceback would be 
necessary to locate the primary source 
of the disease. Experience has indicated 
that in a subsequent traceback of 
diseased cattle there is often difTicultv 
in securing the name and address of the 
last previous owner from thaown^S or 
shippViftviiK) moved the cattle 
interstate. 

The proposed provisions concerning 
animals from other premises relate only 
toguMe or bison. It is unlikely that 
fadfltUhs on such premises tMmd for 
cattle or bison would be used for other 
animals. 

Information on Owner-Shipper 
Stato.*nefit or Otiier Ooenment 

Further, for thase movements of cattle 
for which an Mner-shipper statement or 
other document would still be required, 
this document proposes to change the 
provisions concerning the information 
that must be included on an owner- 
shipper statement or other document. As 
noted above, { 71.18 cturentiy requires 
that the owner-shipper statement, or 
other document, include the name and 
address of the owner or shipper. It is 
proposed to require that the owner- 
shipper statement or other document 
include both the name and address uf 
the owner at the lime of movement and 
the name and address of the shipper, in 
addition to the other information 


currently required to be included. It is 
further proposed to require that the 
owner-shipper statement or other 
document include the name and address 
of the last previous owner if ownership 
changed within four months prior to 
movermenL 

It appears that tliis additional 
information would be available to the 
owner or shipper at the time of the 
interstate movement of the animal. 
Further, in the event of disease 
outbreak, this information would be 
helpful to State and Federal officals 
tr^'ing to trace movements, if any. of 
cattle and thereby determine the source 
and extent of spread of a disease. 

It is not proposed to require that the 
owner-shipper statement or other 
document indude the name and address 
of any owners prior to the last previous 
owner. It appears that such a 
requirement would be impracticabli*. 
since in most instances tlM infnrmatttni 
would not be readily available. 

Further, it Is not proposed to require 
the name and address of the last 
previous owner if ownership has not 
changed within the four month period 
prior to the interstate movement of the 
animal. Based on Departmental 
experience (including consideration of 
incubation periods for communicable 
diseases), it would lie likely that cattle 
found to be infected with a 
communicable disease would ha ve 
contracted the disease within the four 
month period prior la lo^ioiirent. 
Miscellaneous 

Also, certain nonsubstantive changes 
would be made for purposes uf clarity. 

Fxectifhm Order 12291 andilegulatory 
FlexlbfWty Act 

This proposed rule is issued in 
confomiMoa with Executive Order 
-12291 oft^has been dctcnnlned to be not 
a “major rule.*" Based on information 
compiled by the Department, it has been 
determined ihat^his proposed rule 
would not have a slgniflcanl effect on 
the economy; viould not cause a malor 
increase in costs or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions: and 
would not cause significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises In domestic or export 
markets. 

It is not anticipated that this action 
would hava any significant effect on the 
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number of cattle moved interstate within 
the United States or on the cost of 
moving such animals interstate. 

Under these circumstances, the 
Administrator of the Animal and Plant 
ifealth Inspection Service has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 

Executive Order 12372 

Tliis prugrara/activlly is listed In the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. (See 7 CFR Part 3015, Subpart 
VI. 

Paperwork Reduction Act 

In accordance with section 3504{h] of 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)). the information 
collection provisions that are included 
in this proposed rule have been 
submitted for approval to the Office of 
Management and Budget (0!viB). 

Written comments concerning any 
information collection provisions should 
be submitted to the Office of 
Information and Regulatorj^ Affairs, 

O.MB. Attention: Desk Officer for 
A PI US, Washington, D.C, 20503. A 
duplicate copy of such comments should 
be submitted to Thomas O. Cessel 
Director, Regulatory Coordination Staff. 
APHIS, USDA, 8505 Delcrest Roud, 
Hyatlsville. MD 20782. 

List of Subjects in 9 CFR Part 71 

Animal diseases, Livestock and 
livestock products. Poultry and poultry 
products. Quarantine, Transportation. 

PART 71—GENERAL PROVISIONS 

Accordingly, it is proposed lo emend 9 
CFR Part 71 as follows: 

1. The authority citation for Part 71 
would bo revised to read as set forth 
below and the authority citations 
following all the sections in Part 71 
would be removed: 

Authority: 21 U.S.C. 111-113. 1144 , 1144 - 1 , 
115-117,120-128,134b. 134f; 7 ClK ^17 2.51. 
and 371.2(d). 

{71.18 lAmendedJ 

2. In { 71.18 footnote number 1 w'ould 

revised to read as follows: 

' Oi'pnrtmrrnt approved bocktags are 
available at slau^luring CftlablUhmcnU 
op<M'ating under Fcdcml or Stale inspection, 
at stockyards speciHcally approved under 
I 78.25(b) of this rJiaplcr. and from Stale 
reprrsenfalives and Veterinary Services 
representatives us defined in | 78 1 of this 
chapter information iv'th respect lo 
slaughtering establishment's operating under 


Federal inspection and stockyitr\ls 
spedHcally approved mav be obtained as 
indicated in f { 78.24 ond‘78.25 of this 
cliapter. 

3. In paragraph (a)(l)(i) of $ 71.18 
**cxc€pt as provided in paragraph (a)(5) 
of (his section," would be added after 
"and if*. 

4. In paragraph (a)(l)(i) of { 71.18 "(e)" 
would be changed to "(g)" and *‘(d) the 
name and address of the owner or 
shipper, and" would be changed to "(d) 
the name and address of the ov/ner at 
the time of movement; (e) the name and 
address of the previous owner if 
ownership changed within four months 
prior to the movement of the cattle; (f) 
the name and address of the shipper; 
and", 

5. In paragraph (a)(lKij of ( 71.18 
"slaughtering establishment operating 
under the provisions of the Federal Meat 
inspection .Act (21 U.S.C. 601 e/ seg.) or 
slaughtering establishment specifically 
approved under { 7a.l0(b) of this 
subchapter," would be changed to 
"slaughtering establishment operating 
under Federal or State inspection;" 

6. In paragraph (a)(l)[ii) of { 71.18 
"slaughtering establishment operating 
under the provisions of the Federal Meat 
Inspection Act (21 U.S.C 601 e/ seg.] or 
slaughtering establishment specifically 
approved under { 78.16(b) of this 
subchapten" would be changed to 
"slaughtering establishment operating 
under Federal or Slate inspection;" 

7. In paragraph (a](l)(ii) or { 71.18 
"subdivision (ij, and when moved 
interstate," would be changed !o 
"paragraph (a)(l)(i) of this section and, 
except as provided In paragraph (a)(5) of 
this section, when moved interstate,". 

8. In paragraph (a)(l)(ii) of f 71.18 "(d) 
the name and address of the owner or 
shipper." would bo changed to "(d) the 
name and address of the owner at the 
time of movement: (e) the name and 
address of the previous owner If 
ownership changed within four months 
prior to the movement of the cattle; and 
(f) the name and address of the 
shipper". 

9. In paragraph (a)(l)(ii) of { 71.18 
"federally inspected or spedfically 
approved slaughtering establishment" 
would be changed to "slaughtering 
establishment operating under Federal 
or State inspection" each time it 
appears. 

10. In paragraph (a)(l)(iii) of S 71.18 
"(e) the name and address of the owner 
or shipper" would be changed to "(e) 
the name and address of the owmer at 
the time of movement; (f) the name and 
address of the previous owner if 
ownership changed within four months 
prior to the movement of the cattle; and 


(g) the name and address of the 
shipper". 

11. In paragraph (a)(l)(iii) of { 71.la 
"and arc accompanied" would be 
changed to "and. except as provided in 
paragraph (a)(5) of this section, are 
accompanied". 

12. In { 71.18, a new paragraph (a)(S) 
would I>e added lo read as follows: 

{71.18 Incfivkfual idenUfication of ctrUin 
cattle 2 years of age or over for Interstate 
movement 

(«)••• 

(5) Cattle that would otherwise be 
required to be accompanied by an 
owTier-shippcr statement or other 
document as a condition of interstate 
movement under paragraph (a)(1) of this 
section, shall not be required to be 
accompanied by such an owner-shipper 
statement or other document if the 
following conditions are met: If the 
cattle are moved to a slaughtering 
establishment operating under F^eral 
or State inspection or to a stockyard 
specincally approved under { 78.25(b) of 
Ibis chaplen if the cattle are moved from 
a farm or other premises where the 
cattle to be moved intersldfe have been 
kept for not less than four months prior 
lo the dale of movement; and if such 
farm or other premises have not had on 
the premises any cattle or bison from 
any other premises within four months 
prior lo the date of movement 

Done at VVasliLngton. DC thU 24th day of 
December 1085. 

Gerald |. Ftchtoer, 

Otyputy Administrator. Veterinary 
S^iTvices, 

(FR Doc. 85-30856 Filed 12-30-85; 8:45 am) 

MJJMQ COOS 3419-44-11 


9 CFR Part 78 
(Docket Na 85-073) 

Brucellosis 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Proposed rule. 

summary: This document proposes to 
amend the regulations governing the 
interstate movement of cattle because of 
brucellosis. It is proposed to amend the 
regulations to provide that as a 
condition of attaining and maintaining 
status for a State or Area as Class Free* 
Class A. Class B, and Class C. such 
States or Areas must meet certain 
conditions concerning individual herd 
plans. It is further proposed lo amend 
the criteria for designating States or 
Areas as quarantined. In addition, it is 
proposed to quarantine the State of 
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Oklahoma. It appears that these actions 
are necessary in order to help prevent 
iHe interstate spread of brucellosis. 
DATC: Written comments must be 
received on or before March, 3,1988, 
AOOfiess: Written comments concerning 
this proposed rule should be submitted 
to Thomas O. Gessel, Director, 
Regulatory Coordiaatlon Staff, APHIS, 

I ’SDA. Room 728. Federal Building. 6505 
Belcrest Road, Hyattsvillc. MD 20782. 
Comments should state that they are in 
r<’5ponse lo Docket No. 85-073. Written 
conunents received may be inspected at 
Room 728 of the Federd Building 
between 8 a.m. and 4:30 pm.. Monday 
through Friday, 

FOn FURTHER IMFORMAT10N CONTACT: 

Dr. C.H. Frye, Cattle Diseases Staff. VS. 
APHIS, USOA, Room 813, Federal 
Building. 6505 BcIcresI Road. 

HyattivUle. KfU 20762, 301-435-8711. 
SUPPLEMENTARY IKFORMATtCN: 

Backgrounii 

*rhe brucellosis regulations Iconlained 
in 9 CFR Part 78 and referred to below 
as the regulations) regulate the 
interstate movement of certain animals 
because of brucelloais. a contagious 
disease of cattle, other bovine, and 
swine. The regulations provides a 
system for classifying States or portions 
of States according to the rate of 
bruceDa infection present and the 
ge neral effectiveness of a brucellosis 
control and eradication program. The 
dassifications are Class Free. Class A. 
Class D, and Class C. States or Areas 
which do not meet the minimum 
itindards for Class C arc required lo bo 
placed under Federal quarantine 
Restrictions on the interstate movement 

cattle arc generally more stringent for 
movements irum Closs A States or 
Areas compared to movemenU 
Class Free States or Arens, and are 
more stringent for movements from 
Class B States or Areas compared to 
fTHiveRients from Class A States or 
Area A and so on. The most stringent 
n>stiction8 are on the interstate 
inovemenl of cattle from quarantined 
Sti!ieg or Areas. This document 
proposes lo amend the criteria for 
classifying Slates as Class Free. Class 
A. Class B. and Class C. and further 
proposed lo designate Oklahoma ns a 
<tsaranltnfHl State. 

The basic standards for the different 
classifications of States or Areas 
toncem maintenance of: fl J A Stale or 
Area-wiile accumulated 12 consecutive 
month herd infection rale not lo exceed 
• stated level; (2) a Market Cattle 
lilentification (MCI) reactor prevalence 
rule not to exceed a slated rote (this 
concerns the testing of cattle at auction 


markets, stockyards, and slaughtering 
cstahlishments): (3) a surveillance 
system w*hich includes a testing program 
for dairy herds and slaughtering 
establishments, and provisions far 
identifying and monitoring herds at high 
risk of infection, and (4) minimum 
proctfdural standards for administering 
the program. 

Approved Individual Herd Plans 

The basic standards referred lo above 
include provisions concerning approved 
individual herd plans (also referred to in 
the regulations as approved action 
plans). This docket proposes lo amend 
the criteria fur classifying States as 
Class Free. Class A. Class B. and Class 
C by making changes concerning 
approved individual herd plans. 

An approved individual herd plan is 
defined in ( 7ai(xx) of the regulations 
as: 

(xx) Approved action plan or approved 
individual herd plan. (1) A herd manugoment 
and trsting plan which it designed by the 
herd owner, his i*etQrrnarian if so requested, 
and m veterinarian of the Cix^perative 
Brucellosis Eradication Program to control 
and eventually eradicate bnicelluais from an 
affected herd. Plans must be approved Jointly 
by the State animal health official and the 
Veterinarian in Charge. A smiitur plan for 
determining the true status of suspects and 
preventing exposure to brucellosis within (he 
herd is alM within the meaning of the term 
'Individliai Herd Plan** or **Approved Action 
Plan/* 

(2) The pUa must call for the most 
appropriate veterinary procedures and 
proven herd management procedures to 
control the spread of brucciiosis within the 
herd and thereby eradicate the disease from 
the herd- 

l*hc regulations provide that as a 
condition for attaining and maintaining 
Class Free or Class A status, all herds 
th 3 t are adjacent to reactor herds and 
all herds having ccntact with cattle in 
reactor herds must have appruveJ 
individual herd plans for testing or 
monitoring the herd in effect within 15 
days of notification of infection in the 
reactor herd. l*he regulations contain a 
similar condition for attaining and 
maintaining Class B and Class C status, 
with a 45 day time limit. 

The regulations further provide that, 
as a condition for attaining end 
maintaining Class Free and Dass A 
status, oil herds from which cattle are 
sold into an infected herd and all herds 
which have received cattle from an 
inferlei! herd must have approved 
individual herd plans for testing or 
monitoring the herd in effect w9tenA 
day's of locating the source heT^i^T>T 
recipient herd(s}. The regulations 
contain a similar condition for attaining 


and maintaining Class B and Class C 
status, with a 45 day time limit 

Although the standards for attaining 
and maintaining Qass Free. Class A, 
Class B. and Qass C status contain 
certain requirements for testing and 
monitoring herds with reactor cattle, the 
regulations contain no requiremenU for 
approved individual herd plans for 
herds with reactor cattle. 

A herd in which any animal has been 
classified as a bnicellosis reactor would 
be placed under a State or Federal 
quarantine because of a risk of the herd 
causing the spread of brucellosis. Any 
herd in w hich any animal has been 
classified as a brucellosis reactor, and 
which has not been released from 
quarantine is defined in ( 78.t(aaa) of 
the regulations as a '*hcrd known to be 
affected.** F,ven if all the known reactors 
in a herd known to be affected had been 
removed, the herd would remain 
quarantined during the tune that there is 
a significant risk of animals in the herd 
harboring brucellosis in the incubation 
stage. It appears necessary to require 
approved individual herd plans for 
herds known to be affected in order to 
help reduce and then eliminate 
brucetlosis within the herd, to prevent 
spread to other herds, and to prevent 
reintroduction of brucellosis m a given 
herd after the herd has become free of 
the disease. 

Further, it appears that any State, 
regardless of any previous classification 
that does not have in place approved 
individual herd plans for herds known 
to be affected would not have sufficient 
control and eradication procedures 
adequate to prevent the spread of 
brucoHosis lo adjacent herds and from 
adjacent herds to other herds rhroughoul 
a given State. Under these 
circumstarK;es. It appears that failure to 
have such approved individual herd 
plans in place for herds known to be 
affected should be a basis for lowering a 
State's stotuA. 

Therefore, it is proposed lo amrnd the 
regulations to pro\ride that as a 
condition of attaining and maintaining 
Class Free and Class A status, all herds 
knowTi to be affected must have 
approved individual herd plans for 
testing or monitoring the herd in effect 
within 15 days of notification by Stale or 
Veterinary fervices representatives of 
reactors in the herd. Further, it is 
proposed to amend the regulations to 
provide that as e condition of attaining 
and maintaining Gass B and Class C 
status, all herds known to be affected 
must have approved individual herd 
plans for testing and mentoring the herd 
in effect within 45 days of notification 
by State or Veterinary Services 
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representatives of reactors in the herd. 
The p.x)posed time limits of 15 and 45 
days, respectively, correspond with the 
current time limits for having in effect 
epprovid individual herd plans for other 
types of herds, as specified above. 

AUhotgh the current regulations 
provide for individual herd plans for 
certain types of herds, they do not 
contain provisions specifying that the 
provisions of the individual herd plans 
must be complied with in order to attain 
or maintain a particular status. It 
intended with respect to the current and 
proposed provisions relating to 
individual herd plans that as a condition 
of attaining and maintaining a particular 
status, each State must ensure that such 
herd plans are effectively complied with 
us determined by the Deputy 
Administrator. Veterinary Services. This 
document proposes to include languoge 
for the current and proposed provisions 
concemins Individual herd plans to 
accomplish this purpose. Without 
rffective compliance, individual herd 
plans would not accomplish their 
purpose. 

Criteria for Quarantining States or Areas 

This document also proposes to 
amend the criteria for quarantining 
Stales or Areas. Section 7tk22 of the 
regulations provide for quarantining 
areas because of: 

... the existence of the contagion of 
bniceltoslf and the nature and extent of such 
contagion In certain areas which do not have 
control and eradication procedures adequate 
to prevent the interstate dissemination of the 
disease. 

It is proposed to revise S 78.22 to 
provide that a State or Area that does 
not meet the criteria for Class Free. 

Class A, Class D. or Class C shall 
designated as a quarantined State or 
Area. Within the framework of the 
system for classifying States, it was 
intended that a State or Area that does 
not meet the criteria for Class C or 
higher be designated as quarantined, 
regardless of whether any other criteria 
are met. !t oppears that cattle moved 
interstate from a State not eligible for 
Class C status or higher would present a 
significant risk of spreading brucellosis 
unless moved in accordance with the 
provisions set forth In i 78.12a for 
moving ^ttle from quarantined areas. 

Proposed Quarantine of Oklahoma 

There are a number of herds of cattle 
in southeastern Oklahoma which have a 
high incidence of brucellosis. l*hese 
herds are currently under a Slate 
quarantine because of bniccllosis. 
However, these herds present a risk of 
causing the spead of brucellosis to 
adjacent herds and from the adjacent 


herds to herds throughout Oklahoma. 
Owners of some herds either have not 
agreed to an individual herd plan for the 
elimination of brucellosis from their 
herds, or have agreed to individual herd 
plans but have not followed the part of 
the individual herd plans providing for 
regular testing of their herds and 
removal of reactors. Therefore, it 
appears that it is necessary to designate 
the entire State of Oklahoma as a 
quarantined State in order to help 
prevent the interstate dissemination of 
brucellosis. 

Accordingly, it is proposed to amend 
S 78.22 of the regulations by designating 
the entire State of Oklahoma as a 
quarantined State. If the proposal to 
quarantine Oklahoma becomes 
effective, movements of cattle from 
Oklahoma would be subject to the 
provisions applicable to movements of 
cattle from quarantined States or Areas 
set forth in S 78.12a. 

Procedures for Downgrading 

As noted above, the regulations 
provide for classifying States or Areas 
as Class Free. Class A, Class B. Class C. 
or quarantined. It is proposed to amend 
the regulations concerning the 
downgrading of States or Areas. The 
regulations in S 78.25 provide, among 
other things, that; 

In the case of any reclassification to a 
lower class, the State animal health official of 
the State involved will be notified of such 
downgrading and shall be given an 
opportunity to request an administrative 
review and to present his obicctions and 
arguments to the Deputy Administrator prior 
to the downgrading taking effect. 

Similar but less detailed procedural 
provisions for downgrading States or 
Areas, including downgrading States or 
Areas to quarantined status, are set 
forth in other places in the regulations 
(see 9 CFR 78.1 (t). (u). (v). and (w)J. It is 
proposed to delete the less detailed 
procedural provisions. For purposes of 
clarity it appears that the procedural 
provisions should be set forth In full in 
one place in the regulations. It is also 
proposed to amend the provisions of 
i 76.25 quoted above to specify that 
such procedures also apply to 
downgrading States or Areas to 
quarantined status. It was intended that 
the procedural provisions apply to 
downgrading States or Areas to 
quarantined status. 

Proposal of September 12.1985 

It should be noted that a document 
published in the Federal Register on 
September 12,1965 (50 FR 37201-37229). 
proposed to make numerous changes in 
the regulations, including 
nonsubstantive changes in the 


provisions refered to above concerning 
approved individual herd plans, criteria 
for quarantining States or areas, and 
procedures for downgrading. It is not 
necessary to discuss provisions of the 
proposal of September 12.1985, to make 
determinations concerning the issues 
raised by this document. However, if the 
provisions of the proposal of September 
12 8i*c adopted as a final rule, the 
concepts discussed in this document 
could be readily incorporated into the 
provisions set forth in the proposal of 
September 12. 


Paperwork Reduction Act 

In accordance with section 3507 of the 
Pap€!fwork Reduction Act of 1980 (44 
U.S.C 3507). the information collection 
provisions that are included in this rule 
have been approved by the Office of 
Management and Budget (OMB) and 
have lieen given the OMB control 
number 0579-4X)64. 


Fxocutivo Order 12291 and Regulatory 
Flexibility Act 


This proposed action had been 
reviewed in conformance with 
Executive Order 12291 and has been 
determined to be not a *"maJor rule.*’ The 
Department has determined that this 
rule would not have a significant annual 
effect on the economy; would not cause 
a major increase in costs or prices for 
consumers, individual Industries. 
Federal. State, or local government 
agencies, or geographic regions; and 
would have no significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
the ability of United S!ute8'batK.d 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

It is not anticipated that the proposed 
changes concerning approved individual 
herd plans would have a significant 
effect on affected persons. 

As noted above, it is proposed to 
quarantine the State of Oklahoma. 
Records concerning the movement, 
testing, and slaughter of cattle indicate 
that most of the cattle sold at markets in 
Oklahoma remain in Oklahoma. Cattle 
moved interstate from Oklahoma are 
moved for feeding, for slaughter, or for 
use as breeding stock. Approximately 
two million cattle move interstate from 
Oklahoma annually. Approximately half 
of these cattle are steers and. 
consequently, would not be subject to 
additional restrictions if Oklahoma Is 
quarantined. Other cattle moved 
interstate would be subject to odditioniil 
testing. However. It is not anticlpaied 
that the additional testing would 
significantly increase the cost of 


a. ci > -a CO -b 








Federal Register / Vol. 50, No. 251 / Tuesday^ December 31. 1985 / Proposed' Rules 


53335 


marketing cattle. Further, it is not 
anticipated that there would be a 
significant change in the number of 
cattle moved interstate from Oklahoma 
if Oklahoma is quarantined. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this proposed rule 
would not have a significant economic 
impact on a substantial number of small 
entities. 

Executive Order 12372 

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to the 
provisions of Executive Order 12372 
which requires intergovernmental 
(unsultation with State and local 
officials. (See 7 CFR Part 3015, Subparl 

n 

List of Subjects in 9 CFR Part 78 

Animal diseases, Bison. Brucellosis. 
Cattle, Hogs. Quarantine, 

Transportation. 

PART ra^RUCELLOSIS 

Accordingly, it is proposed to amend 9 
CFR Part 78 as follows: 

1. The authority citation for Part 78 
would continue to read as follows: 

Authority: 21 U-S.C in-114a-l. 114g. 115, 
117,120.121.123-128, 134b. 134f; 7 CFR 2.17, 

2 51. and 371.2(d). 

f78.1 (Amended) 

2. In the introductory text of 
paragraphs (t), (u). (v), and (w) of § 78.1, 
the second sentence would be removed. 

3. In paragraphs (A) and (B); 

(u)(l)(iil) (A) and (B); (v)(l)(lii) (A)*^nd 
(B): and (w)(l)(iii] (A) and (B) of { 78.1. a 
sentence would be added at the end of 
each paragraph to read: ‘ Each State 
^all ensure that such approved 
individual herd plans are effectively 
complied with, as determined by the 
Deputy Administrator.** 

4. In S 78.1, new paragraphs (t](2)(iii), 
(wll2)(iii), (vM2)(iii), and (wH2J(iii) would 
be added to read as follows: 

§78.1 Definitions. 

*.*••• 

(!)••• 

( 2 )* • • 

(iii) All herds known to be affected 
*hall have approved individual herd 
plans in effect within 15 days after 
notification by a Stale representative or 
Veterinary Services rqpresentative of a 
orucellosis reactor in the herd. Each 
Slate shall ensure that such approved 
*ndividual herd plans are effectively 


complied with, as determined by the 
Deputy Administrator, 

• • • • • 

(□)••• 

(2) • • • 

(iii) All herds known to be affected 
shall have approved individual herd 
plans in effect within 15 days after 
notification by a State representative or 
Veterinary Services representative of a 
brucellosis reactor in the herd. Each 
State shall ensure that such approved 
individual herd plans are effectively 
complied with, as determined by the 
Deputy Administrator. 

• • • • • 

(V) • • • 

12) • • • 

(iti) All herds known to be affected 
shall have approved Individual herd 
plans in effect within 45 days after 
notification by a State representative or 
Veterinary Services representative of a 
brucellosis reactor in the herd. Each 
State shall ensure that such approved 
individual herd plans are effectively 
complied with, as determined by the 
Deputy Administrator. 

• • • • • 

(w) • • • 

( 2 ) • • • 

(iii) All herds known to be affected 
shall have approved individual herd 
plans in effect within 45 days after 
notification by a State representative or 
Veterinary S€r\ices representative of a 
brucellosis reactor in the herd. Each 
State shall ensure that such approved 
individual herd plans are effectively 
complied with, as determined by the 
Deputy Administrator. 

• • • • • 

5. Section 78.22 would be revised to 
read as follows: 

§ 78.22 Quarantined States or Areas. 

The following States or Areas do not 
meet the criteria for classification as 
Class Free, Class A. Class B. or Class C. 
and are therefore designated as 
quarantined. 

The entire State of Oklahoma. 

6. In paragraph (a) of § 78.25. the 
second sentence is revised to read: 

i 78.25 Designations of Ststss/Areas and 
approved stockyards. 

(a) • • • In the case of any 
reclassification to a lower class or 
reclassification as a quarantined State 
or Area, the State animal health official 
of the State involved will be notified of 
such reclassification, and shall be given 
an opportunity to present objections and 
arguments to the Deputy Administrator 
prior to the reclassification taking effect. 


Done at Washington. DC. this 24 day of 
December 1985. 

Gerald |. Flchtner. 

Acting Deputy Administrator. Veterinary 
Senices. 

IFR Doc. 85-30657 Filed 12-30^; 8:45 am| 
eiUlNO CODE 34tO-S4-M 


NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 40 

I Docket No. PRM-40-25) 

State of Alabama; Receipt of a Petition 
for Rulemaking 

AGENCY: Nuclear Regulatory 
Commission. 

ACTION: Petition for rulemaking. 

summary: The Nuclear Regulatory 
Commission is publishing for public 
comment a notice of receipt of a petition 
for rulemaking submitted by the State of 
Alabama. The petition requests that the 
NRC amend its regulations governing 
unimportant quantities of source 
material. The petitioner suggests that the 
NRC examine the exemption from 
licensing requirements for products or 
parts fabricated of or containing 
tungsten or magnesium-thorium alloys 
whose thorium content is less than 4 
percent by weight and either remove the 
restriction on this exemption or set out 
the restriction as part of a general 
license. The petitioner requests this 
action so that a person who obtains an 
exempt product covered by the 
exemption would be aware of 
limitations placed on its use. 
date: Submit comments by March 3, 

1986. Comments received after this date 
will be considered if it is practical to do 
so. but assurance of consideration 
cannot be given except as to comments 
received on or before this date, 
ADDRESSES: Submit comments to: 
Secretary. U.S, Nuclear Regulatory 
Commission, Washington, DC 20555, 
Attention: Correspondence and Records 
Branch. 

For a copy of the petition write: 
Division of Rules and Records. Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington. DC 20555. 

Inspect and copy the petition or 
comments received on the petition at: 

The NRC Public Document Room, 1717 
H Street NW., Washington. DC, 

FOR FURTHER INFORMATION CONTACT: 

|ohn Philips, Chief. Rules and Procedures 
Branch. Division of Rules and Records. 
Office of Administration. U.S. Nuclear 
Regulatory Commission, Washington. 
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DC 20555. Telephone: (301) 492->70a6 or 
Toll Free (800) 368-5642.. 
SUPPtEMCNTAHY INFORMATION: Tbc 
Nuclear Regulatory Commission has 
received a petition for rulemaking from 
the State of Alabama. This petition for 
rulemaking has been assigned Docket 
No. PRM-40-25. The petitioner requests 
that the NRC amend its regulations 
governing unimportant quantities of 
source a material. 

Section 40.13(c)(4) sets out an 
exemption from licensing requirements 
for any person who receives, possesses, 
uses, or transfers a product or part 
fabricated of, or containing tungsten or 
ma^esium-thorium, alloys if tl^ 
thorium content of the alloy does not 
exceed four percent by weight. This 
provision also restricts the e.xemptioit by 
not authorizing the chemical, ph^^cal 
or metallurgical treatment or processing 
of the exempt product. 

llic petitioner believes that in placing 
a restriction on an exemption, the NRC 
has created a structurally deHcienl 
regulation that may lead to 
unintentional violations by persons who 
may receive products covered by the 
exemption and be unaware of any 
further regulatory restriction. I’he 
petitioner identified a situation where 
materials were distributed under this 
exemption in scrap metals which were 
indted and cut by an oxyacetylne torch. 

To remedy this situation, tlie 
petitioner suggests that a safety 
evaluation be performed to determine 
w hether or not this restriction is 
necessary. If the safety evaluatioa does 
not indicate that the restriction Is 
needed, the petitioner believes it should 
be removed. However, if the restriction 
is needed, for the use of four percent 
magnesium-thorium alloys, it should not 
be present as part of an exemption, but 
should be inchidecj under a general 
license. 

The petitioner believes the 
appropriate course of action Is to place 
these products In the general license 
provisions of 10 CFR 4a2S and suggests 
the folbwing amendments to the 
regulations to accomplish this action. 

1. In I 40.25, add a new paragraph (f) 
to read as follows: 

Section 40,25 Genera! license for use 
of certain industrial products or devices, 

« • • • 4 

(f) A general license is hereby issued 
to receive, acquire, possess, and us any 
finished product or part fabrickitcd of, or 
containing tungsten or magneshmi* 
thorium alloys, provided that the 
thorium content of the alloy does not 
exceed 4 percent by weight and that the 
general license contained in this 
paragraph (f) shall not be deemed to 


authorize the chexmcul. physical, or 
metallurgical treatment or processing of 
any such product or part. Any general 
licensee is authorized to transfer such 
product or part to another genera] 
licensee only: 

(1) When the product or part remains 
in use at the same location, or 

(2) Where the product or part is held 
in storage In the original shipping 
container at Its intended location of use 
prior to the initial use by a general 
licensee. 

2. In i 40.34, paragraph (d) is added to 
read as follows: 

Section 40.34 Special sequirenwnts for 
the issuance of a specific license. 

• t • 4 4 

(d) An application for a specific 
license to manufacture or initially 
transfer the products or parts coolaining 
not more than 4 percent thorium to 
persons generally licensed under 
S 40J^(f) of this Chapter or equivalent 
regulations of an Agreement State will 
be approved if: 

(1) The applicant has satisfied the 
general requirements of I 4032 of this 
Chapter. 

(2) The applicant submits sutTiclent 
information relating to the manufacture, 
quality control, labels, proposed uses 
and potential hazards of the product or 
part to provide reasonable assurance 
that: 

(i) Under ordinary condition of 
luindling. storage, and use the prodtief or 
part the thorium cuntained In the 
product or part will not be released or 
inadvertently removed from the product 
or part and it is unlikely that any person 
will receive in any period of one 
calendar quarter a dose in excess of 10 
percent of the Hmits specified in the 
tabic in § 20.101(a) of this Chapter or If 
the exposure may be to radioactive 
materials hi arr in excess of 10 percent 
of the limits specified in i 20.103(ii) this 
Chapter: and, 

(ii) Under accident condition such as 
fire and/or explosion associated with 
the handling, storage, and use of the 
product or port, it is unlikely that a 
person would receive an external 
radiation dose or an internal dose 
commitment in excess of the dose to the 
appropriate organ as specified in column 
IV of the Table in 5 32.24 of this 
Chiipter. 

(3) Each product or pari bears or has 
an accompanying label or instructions 
approved by the Commission which 
contain in a clearly identified and 
separate statement instructions and 
precautions necessary to assure safe 
installation, operation, servicing, and 
disposal of the product or part; 


(4) Each person licensed under this 
section shall furnish a copy of the 
general license contained tn 140.2S(f] or 
an Agreement State's regulation 
equivalent to § 40.25(f) to each person to 
whom he directly or through an 
intermediate person transfers thorium in 
a product or part. Further, each person 
licensed under this section shall report 
the transfer of such product or parts in 
the manner required for general!)* 
licensed devices pursuant to 9 32.52 of 
this Chapter. 

The NRC invites public comment on 
PRM-40-25. Those who intend to fu^:i 
comments on the petition may obtain a 
copy of the petition from the Division of 
Rules and Records, Office of 
Administration. U.S. Nuclear Regulatory 
Commission. Wasbii^ton. DC 20555. 

Diiled at Washington, DC. this 28 day of 
December 1985. 

For the Nuclear Regulatory Comndtsioo. 
Samuel ). Chilk. 

Secretary of the Commissim. 

|FR Doc. 85^10912 12-30-85; 8 45 ani| 
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FEDERAL HOME LOAN BANK BOARD 
12 CFR Part 563 
[No. 85-11961 

Over-the-Countor Firtanclal Options 
Trading: Accounting for Financial 
Options 

December 20.1985. 

AGENCY: Federal Home Loan Bank 
BoarcL 

ACTION: Proposed rule. 

SUMFSAry: The Federal Home Loan Bunk 
Board F*6oard"). as the operating head 
of the Federal Savings and Loan 
Insurance Corporation ("FSUC’ or 
^'Corporation**], is proposing to amend 
its regulations pertaining to financial 
options transactions by institutions 
whose accounts are insured by the 
FSUC (“insured instit jtfons"). *rh4? 
Board Is proposing to allow insured 
institutions to engage in ovcMhe* 
counter ("OTC") financial options 
transactions with certain types of 
counterparties in addition to primary 
dealers in government securities, which 
presently are the only entitles with 
which an insured institution may trade 
OTC options. The Board believes that 
federally regulated banks and savings 
mstitutims. securities brokers that are 
registered with the Securities and 
Exchange Commission ('•SEC'*) and arr 
membera of the Kattorwl Association of 
SccuritUts Dealers. (•‘NASO**) as well 
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futures commission merchants 
legiatered with the Commodity Futures 
Trading CurnmissioD (’*CFTCT may be 
subject to capiliil adequacy standards 
ind regulatory oversi^t that is 
sufOdeotly compandde to the stiuidurds 
ippUcable to primary dealers that such 
other entities wo utd ;d sQ be pennissible 
counterparties in OTC options 
transactioim. The proposed amendments 
are intended to allow insured 
insfitutioos to use more effecth^ly the 
authority previously granted to them to 
trade (TfC options. 

Board also it proposing to revise 
the manner In which insured institutions 
account Tiff *'short call" options 
positions. Under the existing 
mgulations. an institution that enters 
into a short cal! option matched apfnst 
a specific asset. Itability, or Intended 
casb-market transaction, may defer any 
realized losses on the options position 
over the estimated life of tite matched 
ttem and rerognize the option 
commitment fee as income over the term 
of the option. The lk>ard believes that 
the present accnuntlng rules may 
encourage insured institutions to enter 
Into short call poaitians solely to take 
advantage of the favorable accounting 
treatment, rather than for sound 
economic reasons. To eliminate that 
incoiitve, tlu; Board is proposing to 
reqirfre that the conunitment fee 
received by an iostitulum writing a call 
option be deferred until the option 
position is terminated At that lime, any 
gains or losses resahir\g from the 
uptloni position shall recomilzed, 
together with the fee income that had 
previously been deferred 

DAT®: Comments must be received by 
March 3,1086. 

ADDRESS: Send comments to Director. 
Information Services Section. Office of 
the Secretariat, Federal Home Loan 
Dank Board iroo C Street N.W., 
Washington. D.C 2US5Z Cominent.s will 
be available f or public Inspection al 
this eddress. 

FOR FUffTNER tHFORMATlOM COHTACT: 
Robert |. Pomcranz, Senior Policy 
Analyst. Office of Policy and Celomic 
Kosearch. {202) 377-6209; M. Christian 
.Mitchell. Accounting Fellow. Office of 
Examinations and Supervision, 1202) 
377-6837; or ncll Crowley, Attorney', 
Office of General Cnunset. (202) 377- 
6451: Federal Homle Loan Band Board. 
1700 C Street >fW.. Washington. DC 
>’0552. 

^DFPLEMEirr ARY THFORlEATtOR: Oil 
August 11,1962. the Board, as operating 
head of the PSLIC. adopted regulations 
governing the extent to which an 


InslitutioD the accounts of which are 
insured by the FSUC may trade 
financial options. Board Resolution No. 
82-557.47 FR 36621 (Aug. 23,1982). 

Those regulations peimitted an 
Institution to enga^ in f in a nc ia l options 
transactions by* using any financial 
options contracts designated by the 
CFTC or approved by the SEC, and 
based upon a financial instrument in 
which the insured institution may invest 
or based upon a financial futures 
contracL Iranaactioos further were 
required to be conducted under the 
terms and conditions «^stabliihed by an 
exchange designated or regulated by the 
CFTC or the See 12 CFR 58307-6 
(1983). Thus, under the terms of that 
regulatkiD insured insUtutiona were not 
permitted to engage in OTC financial 
options transactions because such 
transactions do not involve standartlizad 
contracts and are not considered to be 
part of an exchange. See Office of 
Examinations and Supervision, 
Memorandum No. T74. Prohibition 
Against Ov»er-lhe-Counter Options 
Trading (Feb. 14,1985). 

As a separate part of that reguiatioii, 
the Board also establiahcd certain 
accounting rules to be used by insured 
institutions engitging in financial options 
transactions. The Board reasoned that 
the establishment of such luies was 
necessary' because al that time there 
was no single accounung treatment for 
financial cptions transactions 
recognized by the actxiunling profession. 
The rules adopted by the Board required 
insured institutions to use hedge 
accounting in recognizing gains or losses 
on long and short ^1. and long put 
options poaitions that were properly 
matched against cash or forward market 
positions. Unniatched long and shoii 
call poMltians, unmatcluHi long put 
positions, and any short put position 
were required to bo. accounted for on a 
marked-io-market basis. When using 
hedge accounting, an institution w*ouid 
treat the gain or loss fiom an opuon 
position as an adiuslment to the 
canylog amount of the cash or forward 
market position against vrhicli the 
option was matched. In order to use 
hedge accounting, the Board’s rules 
required that an iustllutioo match its 
cptions position against cash or forward 
market positions, and that the options 
transactions reduce the interest-rate 
risks of the curresponding transactions. 
The rules further required that an 
Institution divide the option premium 
paid or redeved Into two parts: an 
option commitment fee and the 
immediate exercise value of the option. 
The commitment fee was to be 
recognized os an expense or revenue 
item over the term of the option, and the 
change in immediate exercise value was 


to be treated as gain or loss aublect to 
hedge accounting treatment. 

On April 16.1985, the Board ememded 
12 CFR 563.17-5 with regard to 
permissible types of financial options 
transactioni and the accounting rules 
applicable to short call options 
positiont. and also requested public 
comment on the amendments, which 
were adopted in final form. Board 
Resolution No. 65-283. SO FR 16459 
(AprU 26.1985). As port of those 
amendmentB, the Board permitted 
insured institutions to engage in ail 
types of OTC options transactions 
long calls, long puts, short calls, and 
short puts), but limit ed the permissible 
cocnterparlies in an OTC transacticHi (o 
entities that were ’’primary dealers’* in 
government securities {/.e., members of 
the Association of Primary Dealers in 
United States Government Securities). 
The Board adopted the limitation on 
permissible counterparties as a means 
of minimizing the potential credit and 
liquidity risks to which an tnsurei! 
inatirutkni trading in OTC financial 
options could be exposed. See id 
Because primary dealers ore actively 
engaged In the distribution of 
government securities, are substantially 
capitalized, make continuous markets Ui 
government securities, have a long-term 
commitment to the market are capable 
of maintaining a market in OTC options 
contracts, and are monitored by the 
Federal Reserve Bank of New York, the 
Board reasoned that permitting primary 
dealers to net as counterparties in OTC 
financial options transactions would not 
involve any substantial credit risk to 
insured Institutfons. Moreover, such a 
limitation made It unnecessary for the 
Board to monitor the capital adtiquacy 
of all potential counterparties with 
which an institution could trade OTC 
options. The Board also allowed insured 
institutions to conduct OTC i^ons 
trading with affiliates of a primary 
dealer, provided, however, that the 
affiliate was substantially engaged in 
dealing in government securities and its 
performance under an OTC options 
contract was guaranteed by tna primary 
dealer. 

In those (onendmeDts, the Board also 
revised its accounting rules for short call 
options transactions in order to 
eliminate the potential for certain 
abusive practices that wtsre possible 
under the initial accounting ndes 
adopted In 1982. Under the prior rules, 
an Institution receiving a fee for writing 
a short call option vrould recognize the 
option commitment fee as income over 
(he term of the option. If the option were 
matched against a specific asseL 
liability, or intended cash market 
position, any realized gains or losses on 
the option position would be deferred 
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over Ihe estimated life of the matched 
item. The Board expressed its belief at 
that lime that such accounting treatment 
could lead an institution to enter into 
short call options transactions that arc 
not economically sound in order to 
record the option commitment fee as 
current income. In order to deter insured 
institutions from entering into short call 
options po.sition8 solely for the benefit 
derived from a favorable accounting 
rule, the Board amended 12 CVR 503.17- 
5(g) to require that option commitment 
fees received for Ihe sale of matched 
short call options be recorded as a 
discount on Ihe matched item. That fee, 
os well as any related losses from the 
options transactions, would be deferred 
end amortized over the estimated life of 
the matched item. 

On May 24.1985, the Board rescinded 
the accounting portion of the 
amendments that had been adopted on 
April 18,1985. and reinstated the initial 
accounting rules in order to give further 
consideration to the most appropriate 
method of accounting for short call 
options. Board Resolutions No. 85-420, 

50 FR 23395 (June 4.1965]. On the same 
date, Ihe Board separately issued an 
advance notice of proposed rulemaking, 
which requested public comment on all 
of Ihe related accountancy aspects of 
short call options transactions in which 
insured institutions may engage. Board 
Resolution No. 85-421, 50 FR 23432 (June 
4.1985). After considering the comments 
received in response to the advance 
notice and the solicitation of comments 
made in conjunction with the April 18. 
1985 amendments, Ihe Board is now 
proposing to amend 12 CFR 583.17-5 
with regard to the permissible 
counterparties for OTC options 
transactions and the accounting rules 
for short call options, as described 
below. 

Permissible Counterparties 

As discussed previously, Ihe 
limitation of permissible counterparties 
to primary dealers was incorporated 
into the current regulations in order to 
minimize the credit and liquidity risks 
that may be associated with trading 
OTC financial options. After reviewing 
the comments received on this matter, 
however, the Board now believes that 
the present regulations may be 
unnecessarily restrictive and that there 
may be other entities that are 
sufficiently well capitalized and 
regulated to be capable of acting as 
counterparties in OTC options 
transactions without exposing Ihe 
insured institutions to appreciable credit 
risk. In addition, the Board is concerned 
that the present regulations may have 
the unintended effect of denying smaller 


insured institutions access to the OTC 
option market. Because of their small 
asset size, such institutions generally do 
not need to lake substantial positions in 
the OTC financial options market in 
order effectively to manage ihcir 
portfolios. In many cases, however, Ihe 
options transactions that such 
Institutions may desire to make are 
smaller than the minimum amount 
required by primary dealers that trade 
OTC options. Thus, such an institution 
may effectively be precluded by the 
primary dealer restriction from utilizing 
OTC options as a financial tool, which is 
contrary to the intent of the Board in 
allowing insured institutions to trade 
OTC options. Moreover, because there 
are only 38 primary dealers, the Board 
also is concerned that the present 
counterparty restriction could prove to 
be onti-competitive by prohibiting other 
weibcapitaiized entities from dealing 
with insured institutions and by making 
the prices of OTC options transactions 
less competitive than in an open 
marketplace. 

The comments received by the Board 
indicate that there are a variety of 
entities other than primary dealers that 
trade OTC options and whose 
operations are subject to capital 
adequacy standards, regulation and 
inspection by governmental and/or self- 
i^ulatory agencies. Banks and thrift 
institutions that are subject to regulation 
by the Comptroller of Currency 
f'Oee*’). Federal Reserve Board 
f‘FRB"), Federal Deposit Insurance 
Corporation f *FDIC*). or FSLIC must 
observe capita] requirements, submit 
periodic reports on their financial 
condition, subject themselves to 
examinations and audits, and restrict 
their activities to those permitted by 
statute and the regulations of the 
particular agency. Similarly, broker- 
dealers that are registered with the SEC 
are subject to financial responsibility, 
recordkeeping, reporting, capital 
maintenance and other regulatory 
requirements. NASD members must 
monitor and maintain (he adequacy of 
(heir capital and are subject to NASD- 
conducted audits to test compliance 
with the above standards. In addition, 
such dealers are subject ol enforcement 
by the NASD of ethical standards for the 
conduct of the securities business and of 
the applicable federal securities laws 
and regulations. Similar types of 
standards are applied to futures 
commission merchants subject to the 
jurisdiction of the CFTC. llie Board 
believes that the obove types of 
regulated entities are subject to capital 
adequacy standards, regulation and 
inspection such that they also should be 


considered as permissible 
counterparties for insured institutions 
engaging In OTC option transactions. 
Accordingly, the Board is proposing to 
amend 12 CFR 583.17-5 by allowing 
insured institution to engage in 07^ 
options transactions with Ihe following 
additioiial types of entities: 

—Banks that are subject to regulation 
and supervision by the OCC, the 
FDIC. or FRB and are in compliance 
with their applicable regulatory 
capital or net worth requirement. 

—Institutions that are subject to 
regulation and supervision by the 
FSLIC and are compliance with their 
regulatory net worth requirement. 
—Brokers registered with the SEC and 
subject to regulation and supervision 
by the NASD and that are in 
compliance with their capital 
requirements. * 

—Futures commission merchants 
registered with the CFTC and that are 
in compliance with their capital 
requirements. 

—ITic Federal National Mortgage 
Association, the Federal Home Loan 
Mortgage Corporation, or the 
Government National Mortgage 
Association. 

—Other entities, upon application, that 
(he FSLIC determines are adequately 
regulated by a governmental entity or 
a self-regulatory agency, are subject 
to capital adequacy standards, and 
are regularly audited and examined. 

The Board requests public comment on 
whether the types of institutions 
described in the above categories would 
be appropriate counterparties for 
insured institutions and whether there 
exist any additional entities whose 
capital adequacy, stability, and 
regulatory supervision are such that 
they also should be included in the 
category of entities permitted to act as 
counterparties in OTC options 
transactions. Without intending to limit 
comment regarding the types of 
additional potential counterparties, (/le 
Board specifically requests whether 
insured institutions should be permitted 
to engage in OTC transactions with the 
Federal Home Loan Banks, or with other 
types of unregulated entities, 
unregulated securities dealers, if the 
dealer voluntarily complies with the 
Federal Reserve Bank of New York's 
minimum capita! guidelines and follows 
certain procedures to verify such 
compliance to the insured institution. 
The Board also requests comment or 
whether it should require that 
depository institutions that act as 
counterparties be in compliance with 
their regulatory capital or net worth 
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requirements as a condition of acting as 
a counterparty to an insured institution. 

As a separate but related matter, the 
Board wishes to take this opportunity to 
articulate an interim treatment of 
insured institutions that wish to enter 
into OTC options transactions with 
entities other than primary' dealers^ In 
light of the concerns discussed 
previously regarding the possible 
uninlend^ effects of the current 
restriction of counterparties, the Board 
believes it may be inappropriate to 
continue to limit insured Institutions to 
conducting OTC transactions only with 
primary dealers. Thus, the Board has 
decided that during the interim period 
until final regulations are adopted on 
this subject, the Board will fortiear from 
taking any enforcement action against 
an insured institution that enters into an 
OTC options position with one of the 
types of counterparties enumerated in 
the proposed regulation, provided, (1) 
that the institution initiating the OTC 
transaction must be in compliance with 
its regulatory net worth requirement 
under 12 CFR 563.13, and (2) that the 
counterparty Is ascertained to be In 
compliance with its applicable net worth 
or capital requirement. Thus, if an 
insured institution is not prescmlly 
satisfying its net worth requirements, it 
may trade OTC options only with 
primary dealers, as is outhorized under 
the existing regulations. The Board also 
may consider requests for forberances 
from other entitles seeking permission to 
act as counterparties to insured 
institutions in Ol'C options transactions, 
and requests comment on what other 
types of entitles may be suitable 
counterparties and w^hat stondards 
should be applied to such entitles in 
determining whether they may trade 
OTC options with insured institutions. 

Anx)unting for Short-Call Options 

The Board received letters from a 
total of 34 commenters in response to 
the request for comments included as 
part of the advance notice of proposed 
njlemoking. dated May 24,1965. Each of 
the accounting alternatives identified in 
the advance notice received the support 
of some of those persons commenting on 
the matter. Many commenters expressed 
their strong belief that the existing 
rotatory accounting rules accurately 
reflect the economic substance of a 
short Oil! options transaction and that 
those rules should not be changed until 
siich time as the Financial Accounting 
Standards Board |‘*FASB'*) establishes 
generally accepted accounting principles 
( “GAPF*) applicable to short call 
options positions. There was also 
signifioanl support among the 
commenters for the deferral accounting 
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rules that the Board adopted In April 
1985 and later rescinded in May 1985. 

See Board Resolutions 65-420 and 85- 
421. 50 FR 23395, 23432 dune 4.1985). 
Those rules would have required an 
insured institution to defer and amortize 
over the estimated life of the matched 
Item any commitment fees received for 
writing the option, as well as any gains 
or losses that resulted on the options 
position. 

It is the Board's belief that the present 
accounting rules are inadequate for 
dealing with short call options 
transactions. The present regulatory 
accounting rules, when applied to ^ort 
call options Iransaclions, do not 
accurately reflect the true economic 
nature of those transactions because the 
rules allow an institution to recognize as 
current income a fee received for 
entering into an options position, 
without regard to whether the 
transaction itself produces a gain or a 
loss to tha institution. To the extent that 
any loss on an options position exceeds 
the commitment fee received, the net 
economic result to the institution would 
be a loss. Under the present rule, an 
institution could recognize the fee as 
income over a period of a few months, 
but could amortize the loss on the 
options position over a period of many 
years. The recognition of current income 
in those circumstances is illusory and 
the Board believes that its accounting 
rules should not encourage that practice. 
Although the rescinded rules would 
have discouraged institutions from 
entering into options positions solely to 
take advantage of favorable accounting 
treatment, the Board believes that the 
rules proposed herein would accomplish 
the same result and would be more 
readily accepted by the accounting 
profession. Thus, there is a present need 
to amend the existing accounting rules. 
The absence of any GAAP treatment for 
short call options transactions and the 
unlikelihood that the FASB will 
establish GAAP treatment In the near 
future, as well as the possibility that the 
present regulatory accounting rules may 
encourage uneconomical options 
transactions, requires that the Board 
amend Its accounting rules for short call 
options. At such time as the FASB 
determines the appropriate GAAP 
treatment for short call options, the 
Board will, of course, reconsider this 
issue. 

Accordingly, the Board is proposing to 
adopt a simplified markct-to-markel 
approach for accounting for short call 
options transactions. Under the 
proposed rules, the option commitment 
fee received for writing a matched call 
option would be referred until the option 


expires, the institution is called to 
perform under the options contract, or 
the institution offsets Its short position. 
At the time that an institution 
terminates its short call position through 
one of the above methods, it would be 
required to aggregate the commitment 
fee received with any resulting gain or 
loss on the options position and record 
the net result as Income or expense. Hie 
proposed rules would eliminate any 
incentive for an institution to enter into 
short call options positions solely to 
obtain the benefits of the existing 
fovorabic accounting treatment by 
realizing the commitment fee as current 
Income. The Board believes that by 
requiring institutions to recognize the 
net gain or loss at the time the options 
position Is terminated, the resulting 
accounting will more accurately reflect 
the true economic substance of a short 
call options transaction. The Board 
further notes that the rules proposed 
herein follow closely the accounting 
rules used by the federal banking 
agencies and. in the absence of any 
GAAP treatment, will provide a more 
appropriate means to account for short 
call options transactions. 

Because many insured institutions use 
a fiscal year that ends on December 3t. 
the Board believes that it would be 
desirable to have any uncertainty 
regarding the method of accounting for 
short call options resolved perior to the 
beginning of the next fiscal year. In light 
of the fuel that the Board already has 
requested and received public 
comments on this matter, and in ord»*r to 
eliminate the incentive to engage in 
financial options transactions solely for 
accounting reasons, the Board is 
informing the public of its intention to 
use January 1.1988. as the effective d^ite 
of any final accounting amendments f ir 
short call options. If that regulation is 
adopted substantially in its proponed 
form. 

Initial Regulatory Flaxibtllly Analys*! 

Pursuant to Section 3 of the 
Regulatory Flexibility Act. 5 U.S.C. 803, 
the Board is providing the following 
initial regulatory flexibility anolysis 

1. Reasons, objectives and lego! bc.sjs 
underlying the proposed rule. These 
elements are incorporoted above in the 
supplementary information rcgardinc 
tha proposal. 

2. Small entities to which the 
proposed rule would apply. The 
proposed rule would apply to all Insurf-J 
institutions, 

3. Impact of the proposed rule on 
small entities. The proposed rule wouM 
allow smaller institutions greater access 
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to ihe OTC oplionn nuirkcl thiia may 
exist under the present rules. 

4. OrrHapping or cvnfiicting federal 
rules. 11iBn? are no known rules that 
duplicate, overlap, or conflict with this 
proposal. 

5. AhenwHve to the proposed rvfe. 
ITiere are no altemativ€*s that wotiW br 
less Uirdcnsomr than the proposal m 
addressinji; the ooncoms expnmed in 
the 8upplrmeiilar>' information set forth 
above. 

List of Subjects in 12 CFK Pari 563 

Savings and loan assoiialianfi. 
Savings iKitiks. Securities. 

Accordingly, the Board hereby 
proposes to amend Part 563, of 
Sul>chiipter D. Chapter V, of Title IZ 
Code of Fc^deral RegutaSons. as set forth 
below. 

SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

PART 56B—OPERATIONS 

1. The authority citation for Part 563 is 
itwised to read as totlow: 

Aulhofity: Sec. 17.47 Slat 73b, n» amemled 
(12 u s e. 1437); see. 2QZ 96 SUL 140A see. 
400.5M Stef. 160; secs. 401-405. 407.4b Slat. 
1255-1200, as amended (12 U.S.fl 1724-17211 
1730): Reorg. Plan Na 3 of 1947,12 PR 4981.3 
CIX 1943^ Comp., p, iiri. 

2. Amend § 503.17-5 by revising 
paragraphs tiifl4). (t^. (e)(2). (gn2). 

feipl)fH)(c): by redcsignRting 
paragraph (gH3)(HM<^ «s paragraph 
and by adding new 
paragraphs (8)(13) and |g«3Mif Jtrf). as 
follows. 

§ 563.17-S f inaoctel options trsnsscUons. 

(a) UffutiUonsL * * • 

(4J Financial opiiims contract. An 
agreement to make or take deliveiy* of a 
sUmJaiduied findncial instrument upon 
demand by the holder of the contract at 
any tiim* prior to the eicpiratioo dale 
spccifieii in the agreement, under terms 
and conditions established either by (i) 
an exchange designated or regulated by 
the Commodity Futures Exchange 
Commission or the Securihes Exchange 
Commission, or (iij the txieured 
instilutiun-and a **pernu6&ible 
counterparty,*^ as defined pariigraph 
(a)(l3) of this section, that are counter¬ 
parties in on over-the-counter 
transaction. 

• • • • • 

(13) Permissible counterparty. Any 
entity that is: 

(i) A primary dealer; 

(ii) A bank subject to the regulation 
and supervision of the ComptroIle.r of 
the Currency, the Federal Deposit 
Insurance Corporation, or the Federal 
Resnx’e Rtmrd and that is in compliance 


with its applicable regulatory capilaii 
requircmcnls: 

(ill] An institution that is subject to 
the regulation and supervision of the 
Federal Savings and Loan Insumncc 
Corporation and is in compliance with 
its rcgulalotj* net worth requirements; 

(Iv) A broker-doaier registered with 
the Securities and Exchange 
Commission and a mcmlier of the 
National Association of Securities 
Dealers and that is in compliance with 
its capital requirements: 

(v) A futures cummisston merchant 
registered with the Commodity Futures 
Trading Ccmimisskm nnd that is in 
compliance with its capttnl 
requirements; 

(vf) The Federal Home l/>an Mortgage 
Corporalton. the Fctieral Nationid 
Mortgage Association, or the 
Governmenl National Mortgage 
Association: or 

(vii) Any other entity that the Bfjord. 
upon appticHfion. deteimines to be 
adequafidy regulated, cmpitniized. and 
audited or examined such that acting as 
a countefparty in an ovci4he-coonter 
options transaction with an insured 
institution would not entail substanlial 
credit nsks for the msHtution. 

The Board delegates to the Office of 
Examination arrd Snper\usioa with the 
concurrence of the Office of Genenil 
Counsel, the authority to consider and 
approve such applications. 

• • • • • 

(c) Authorized cotUracts. An insured 
institution may engage in financial 
options transactions using any rinancial 
options contracu either (1) designated 
by the Commodity Futures Trading 
Commission or approved by the 
Securities and Ex^ar^ Commission: or 

(2) entered into with a **permissib]e 
counterparty** (as defined m paragraph 
(a)(f 2| of this section], and based upon a 
financial instrument that the institution 
has authority to invest in or to Issue, or 
liased upon a financial futures cooiract. 

• • • • • 

(e) Notification andwporiiag. * • * 

(2] An insured inatilulion shall not 
engage in over-the-counter finaacial 
options transactions ivilh any 
permissible counterparty unless such 
counterparty nolifles the Dislrid 
Director—Examinations of the Federal 
Home Loan Bank dLstrict iu w hich the 
insured institution Is located 
immediately following the entering into 
such transaction, and reports monthly 
on the outstanding position of such 
insured institution. 

• • • • • 

(g] Aa;ou/7r/ng, * * * 

(2) Option commitment fee. (i] The 
option commitment fee paid for a long 


position orreteiyed from the sale of a 
short option shall her amurlired to 
income or expense over the term of the 
option, except as providini in paragraph 
(gl(3){ii) of this section. 

(h) The option commitment Ice 
received from the sale erf a matched 
short call option shali be deferred until 
the option position is terminated. Ihe 
option rximmitment fee received from 
the sale of an unmatched short call 
option shall be amortized to income 
over the term of the option 

(3) Options contracts. * * * 

(it) • • • 

(b) If a commitment fee has not been 
received %vith respect to a matched 
asset, the option commitment fee 
(except if received for the sale of a short 
caB option] shall be amortized to income 
or expense over the commitment periwl 
by the stniight-line method; 

(c) Any resulting gnin or loss fnmi an 
options position (except from a short 
call option) shall be treated as a 
discount or premtum on the mntrljcd 
asset of Hal^ty; 

(c/) Any resulting gain or loss from ii 
short call options position shall be 
recognized as income or expense upon 
termination of the options position. 

• • • • • 

By the Fwliirnl Ibimc Loon bunk Doartl 
|eff Sfxinyers. 

SoertUary. 

IHt Ooc 66-^10732 Filed 12-30415; 845 iini| 
aMXING cooc 


DEPARTMENT Of HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

20 CFR Part 404 

Social Security Benefits; Deductions. 
Reductions, and Nonpayments of 
Benefits; Spouse*s Government 
Pension 

AGENCY; Social Security Administration 
action: Notice of proposed rulemaking 

SUMMARY; In these proposed 
regulations, we are amending oui rules 
on reducing (he Social Security benefit 
amounts of spouses who are receiving 
Cov'ernment pensions. The amendments, 
which implerocnt section 2 of Pub. L. 66- 
617. provide that, fur beneficiaries 
subject to This reducUoa the benefit 
reduction in all cases will be two-thirds 
(instead of 1(X) percent the amount of the 
spouse's Government pension. The 
amendments also extend by one month 
the periods for meeting the existing 
exceptions to reduction in cases where 
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an employee's pension eligibility was 
delayed by one month solely because of 
a requirement which postponed 
eligibility for the pension until the month 
after the month in which all other 
requirements were met. The changes are 
effective for benefits payable for 
December 1984 and later months. 

OATES: Comments must be submitted on 
or before March 3.1986. 

addresses: Comments should be 
submitted In writing to the Acting 
Ciimmissioncr of Social Security, 
Department of Health and Human 
Services. P.O. Box 1565, Baltimore. 
Maryland 21203. or delivered to the 
Office of Regulations, Social Security 
Administration. 3-A-3 Operations 
Building. 6401 Security Boulevard, 
Baltimore. Maryland 21235 between 8.D0 
a.m. and 4:30 p.m. on regular business 
days. Comments received may be 
inspected during these same hours by 
making arrangements with the contact 
person shown below. 

FOR FURTHER INFORMATIOH CONTACT: 
lack Schanberger, Room 3-B-4 
Operations Building. 6401 Security 
Boulevard, Baltimore. Maryland 21235, 
(301) 594-^785. 

SUmJEMENTARY INFORMATION: The 
Sodal Security Amendments of 1977 
(l*ub. L 95-218) introduced in section 
334 a provision for reducing doUar-for- 
dollar the Social Security spouse's 
l>encfits of a person who is receiving a 
Government pension based on work not 
covered by Social Security. That same 
section also provided for an exception 
to the reduction if the spouse was 
eligible for a Government pension for 
one or more months in the period 
December 1977 through November 1982 
and met certain other requirements. The 
Social Security Amendments of 1983 
(IHib. L 98-21) changed the amount of 
the reduction to two-thirds the amount 
of the Government pension if the person 
hecamo eligible for the pension after 
|une 1983. Also in 1983. Pub. L 97-455 
provided an alternative exception if the 
spouse was eligible for a Government 
Pension before }uly 1963 and met certain 
other requirements. 

Pub. L 98-617, enacted Novcmlxn 8. 
P>84. has further amended the exception 
and the uniouni of reduction. Section 
21a) of that Act provides that for 
December 1^84 and later months, the 
Social Security benefits of spouses or 
surviving spouses who do not meet one 
of the exceptions to reduction will he 
reduced by two thirds the amount of the 
person's Government pension which is 


based on work not covered by Social 
Security, regardless of when the person 
first became eligible for the pension. 

Under sectioh 2(b) of Pub. L 98-617, 
we will consider a person to be eligible 
for a pension within the appropriate 
period if the person was otherwise 
eligible for the pension except for a 
special requirement which delayed 
eligibility by one month. For example. 
Federal employees whose eligibility for 
a pension was delayed by legislation 
one month to December 1982 or luly 
1983 will be considered to be eligible for 
the pension in November 1982 or June 
1983. Thus, those employees can meet 
an exception to reduction if they also 
meet the other requirements of the 
exception. This provision protects 
against reduction of Social Security 
benefits for months after November 
1964. 

Regulatory Procedures 
RxecuUi^ Order 12291 

These proposed regulations have been 
reviewed under Executive Order 12291 
and do not meet any of the criteria for a 
major regulation. We estimate that these 
provisions of Pub. L 98-617 will cost the 
Social Security trust funds $10 million 
per year in additional benefit payments. 
Therefore, a regulatory impact analysis 
is not required. 

Paperwork Reduction Act 

The proposed regulations impose no 
reporting/recordkeeping requirements 
requiring 0MB clearance. 

Rej^uhtory Flexibility Act 

We certify that these proposed 
regulations will not, if promulgated, 
have a significant economic impact on a 
substantia) number of small entities 
because they involve only benefit 
amounts payable to individuals. 
Iherefore, a regulatory flexibility 
analysis as provided in Pub. L 96-354, 
the Regulatory Flexibility Act. is not 
required. 

List of Subjects In 20 CFR Port 104 

Administrative practice and 
procedure. Death benefits. Disability 
benefits, Old-Age, survivors, and 
disability insurance. 

(Catalog of Federal Domestic Assislance 
Programs No. 13.802 Social Security- 
Disability Insursnce. 13,803 Social Security— 
Retirement Instirance. 13.605 Social 
Security—Survivors Insurance) 


Dated: October 3.1983. 

Martha A. McSleen, 

Acting Commissioner of Social Setrurity. 

Approved: Ntivember 6,1985. 

Margaret M. Ilocklor, 

SecnJtary of Health and Human Scnices, 

Subpart E of Part 404 of Chapter III of 
Title 20 of the Code of Federal 
Regulations is amended as follows: 

PART 404—{AMENDED! 

1. The authority citation for Suparl E 
would be revised to read as follows: 

Authority; Secs. 20Z 203, 20S. 207. and 1102 
of the Social Security Act: 49 Stal. 823. 53 
Stat 1368. as amended. 79 Stal. 379. as 
ametKled. 49 Stat 647. as amended; sec. 5 of 
Reorganization Plan No. 1 of 1053.67 Stat 1& 
42 U.S.C 402.403. 405.407. and 1302. 

2. Section 404.408a is amended by 
adding a new paragraph {b)(4). and by 
revising paragraph (d)(2) to read as 
follows: 

S 404.4068 Reduction where spouse is 
receiving a Government pension. 

• • • • • 

(b) Exceptions. * * * 

(4) If you would have been eligible for 
a pension in a given month except for a 
requirement which delayed eligibility for 
such pension until the month following 
the month in which all other 
requirements were met we will consider 
you to be eligible in that given month for 
the purpose of meeting one oT the 
exceptions in paragraphs (b) (2) and (J) 
of this section. If you meet an exception 
solely because of this provision, your 
benefits will be unreduced for months 
after November 1984 only. 

• • « • • 

(d) Amount and priority of reduction. 

• • • • • 

(2) If you became eligible for a 
Government pension before |uly 1983 
and do not meet one of the exceptions in 
paragraph (b) of this section, we will 
reduce (to zero, if necessary) your 
monthly Sodal Security benefits as a 
spouse by the full amount of your 
pension for months before December 
1984 and by two-thirds the amount of 
your monthly pension for months after 
November 1984. 

• • • • • 

|FR Uoc. 85-30097 Fill'd 12-30-85; 8:45 ,in| 
wujNa cooe .iw-n-n 
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POSTAL SERVICE 
39 CFR Part 111 

Sacking Regulations for Bulk Third* 
Class Mail 

agency: Postal Scr\ice. 
acton: Pmpoeal rule. 

summary; This proposed rule involves 
changes in mail preparation 
requirements for bulk third-class moil 
and is based upon a survey of third- 
class mail sacking cbaracterislics and a 
recently completed Postal Service study 
which analyzed the current minimum 
sacking requirements for bulk Ihird- 
class matl. This study was designed lo 
determine a more economical set of 
minimum sacking requirements for bulk 
ihird-dass mail which, in turn, would 
lower operating coats end help relieve 
sack soriiog capacity problems at Bulk 
Mail Centers r*BMCs**). The results of 
this study indicate that the current 
minimum sacking requirements for bulk 
third-class mail are significantly below 
the levels that were determined to be 
the most economical. Consequently, the 
Postal Service has developed a proposal 
that would change the minimum sacking 
requirements for bulk lliird-class maiL 

In gencial. the proposal would 
increase the minimum sack fullness 
requirement for moat sacks of bulk third- 
class mail from current levels to 125 
pieces or 15 pounds of mail. Also, under 
the proposal earner route and &-dtgil 
presort mailers would be able to qualify 
for those respective rates by sacking 
existing qualifying packages to 3-digit 
destinations. !t Is anticipated that 
implementation of these new regulations 
could bc^o as early as April 1986. In 
addition to this proposal a mail 
classification filing has been submitted 
to the Postal Rale Commission 
requesting a language change it the 
Domestic Mail CtassificaHon Schedule 
which, as currently written, prevents the 
Postal Service from extending presf>rt 
discounts to S-digit packages in 3-digit 
sacks. ConsequenUy. implementation of 
a complete final rule must await a 
change in the Domestic Mail 
Classification Schedule. 

This proposal affects only bulk third- 
class minimum sacking requirements. 
The minimum quantity required per 
mailing remains unchanged at 200 pieces 
or 50 pounds of mail. SimHarly, 
packaging requirements are unchanged. 
DATES; Comments must be received on 
or before January' 30.1966. 

ADDRESS: Written comments should be 
directed to the Director. Office of Mail 
Classification, Rates and Classification 
Department. U.S. Postal Ser\'lcc 
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I leadquHiiers. 475 L*Enfiinl Plaza W'est. 
SW^ Wcishington. DC 20260-5360. 

Copies of all wnitten cooiments w*tli be 
available for inspection and 
photocopying between 9M a.m. and 4:00 
p.m. Monday through Friday, in the 
Rates and Classificatian DepartmenL 
Room 8620, U.S. Postal Service 
Headquarters. 475 L’Enfant Plaza West. 
SW.. Washington. DC 
FOR FURTHER INFORMATION CONTACT: 
Thomas P. Shipe. (202) 268-267a 
SUPPLEMENTARY INFORMATION: 

I. Background 

In general preparation requirements 
for bulk third-class mail are slated in 
terms of pieces p^r package and some 
minimum quantity per suck. These 
requirements are set forth In 667 of the 
Domestic Mail Manual. In the case of 
carrier route mall this minimum sacking 
requirement is currently one package of 
10 pieces of mail presorted lo a 
particular carrier route. Carrier route 
mailers may place their qualifying 
packages either in carrier route sacks 
w’hicb contain mail for a single carrier, 
or in carrier routes sacks which contain 
packages for more than one carrier 
within a S-digit ZIP Code destination. 

The choice between carrier route or 
carrier routes sacking Is left largely up 
to the mailen however, if there are 20 
pounds or 1,000 cubic inches of mail for 
the same carrier route, that mail must be 
placed in a carrier route sack. 

Availability of the 5-digit presort rate 
requires a minimum of 50 pieces or 10 
pounds of mail for either a S-digit ZIP 
Code area or a unique 3-dlgit multi- 
coded city area. If there are 50 pieces or 
10 pounds of mail for a single S-digit ZIP 
Code destuiation, that mail must be 
placed in a S-digil sack. If. after 
prepanng all raqulriKi S-digit sacks, 
there are 50 pieces or 10 pounds of 
presorted mail for 5<diigit areas within a 
unique 3-digil city, then those pieces can 
qualify lor the 5^digil rate if placed in a 
unique 3-digit city sack. Remaining 
pieces must be sacked in accordance 
with the requirements for basic rate 
third-class mail and must pay postage at 
the basic rate. 

Sacks of basic rate mail may contain 
as few as 1 package or 10 pieces of mail. 
The only requirement is that twelve or 
more packages for a particular 5-digft, 3- 
digit, or state destination area must be 
placed in a separate sack. This 
requirement must first be fulfilled for 5- 
digit sacks, followed by 3-digil sacks, 
and finally slate sacks. Sacks containing 
fewer than twelve packages may be 
prepared. Packages remaining after state 
sacks have been prepared must be made 
up into mixed-states sacks. There are 


also several optional sack types which 
basic rate mailers may prepare, such as 
Optional City. Optional SCF and 
Optional SDC sucks. 

From time to time it is necessary for 
the Postal Service to change mail 
preparation requirements. Clianges may 
be necessary lo deal witli various 
operaticinal problems but may also be 
required to adapt lo refinements in mail 
processing activities or changtis in 
mailer practices. In the past, u number 
of changes have been required in the 
bulk third-class sacking requirements. 
For example, prior to February, 1980. the 
minimum sacking requirement for bulk 
third-class mail was one-third of a sack. 
This minimum was developed during the 
time when most mail was Iraosporled 
by rail. In order to minimize the charges 
for sack handling assessed by the 
railroads, the Post OfTtce Department 
required the preparation of socks which 
were at least one third full 

In February. 1980, the minimum 
sacking requirement for bulk third-class 
mail was reduced from one-third of a 
sack to one package or 10 pieces of mail. 
The Postal Service identified three 
primary reasons for this change. First, 
because of changes in the modes of 
transportation used by the Postal 
Service, the need for a one-third of a 
sack standard was no longer considered 
paramount. Second, the changes would 
encourage the preparafton of sacks that 
would require opening by the Postal 
Scr\'ice at a focUily very near the final 
destination of the enclosed mail This, in 
turn, would reduce the volume of 
individual packages of mail to be sorted 
at Sectional Ce nter Facilities (SCFs) and 
State Distribution Centers (SDCs). 
Finally, by making the mimimura 
requirements optional (i.e.. the decision 
to prnpure sacks at the roimmum 
quandty was left up to the mailer) 
mailers could rely on their own cost 
analyses in determining if it would be 
advantageous to prepare lightweight 
minimum quantity sacks, it was 
generally believed that for cost reasons, 
mailers would not make up large 
numbers of lightweight **sktn** sacks. 

In March, 1981. the Postal Ser\ice 
established distinct rales for the three 
categories of bulk third-class mail that 
had l^n enmied by the Governors in 
Rate Commission Docket No. MC7B-2. 
Separate rates were established for 
carrier route presorted mail 5-digit 
presorted rami and ell other bulk third- 
class mail. Under this three-tiered rate 
structure, mailers found it floaocially 
beneficial lo prepare more sacks of 
fewer pieces and the Postal Service 
found itself inundated with lightweight 
sacks of bulk third-class mail TTiis 
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(routed two major problems: ( 1 ) Sack 
sorting capacity problems at BMCs and 
( 2 ) an inability to accommodate 
demands of many mailers for sacks. A 
review of the situation indicated that 
these problems primarily involved 
**skin'* sacks of bulk thii^-class 5-digit 
rate mail. Consequently, in September, 
the minimum sacking requirement 
for 5 digit mail was increased from 1 
package or 10 pieces to 50 pieces or 15 
pounds of mail. At the same time, the 
L'ligibUity requirement for the 5-digit rate 
was relaxed so that 5-digit packages in 
unique 3-digit city sacks qualified for the 
rate provided the sacks also met the 50- 
piece or 15-pound minimum 
requirement. 

A final rule, published in Decemtier. 
IWl, lowered the above minimum from 
50 pieces or 15 pounds of mail to 50 
pieces or 10 pounds of mail. Since 1981 
there have been no changes in bulk 
third-class minimum sacking 
requirements. 

II. Continued Problems 

Volume growth of bulk third-class 
mail since 1981 has again created sack 
5 (}rting capacity problems at BMCs. In 
Srptember. 1983, the Board of Governors 
authorized funding of approximately $50 
million for additional sack sorting 
equipment at four BMCs. However, at 
that time, projections of continuing 
volume growth indicated that additional 
sack sorting capacity would be required 
St virtually all BMCs by the latter part of 
the l.oaOs. In an effort to identify and 
evaluate p^rtential solutions to the sack 
sorting capacity problems, a task force 
was established by the Postal Servicers 
Operations Croup in January. 1984. One 
of the primary altemalivca under 
c onsideration was a reduction in the 
number of sacks generated by mailers to 
bo brought about through changes in the 
mail make-up requirements. 

A primary concern of the task force 
was the degree to which the capacity 
problems were caused by large numbers 
of Iighweight *>kin** sacks. As a result, a 
survey was undertaken to determine the 
number of lightweight third-class sacks 
in the BMC network and to assess their 
contribution to sack sorting workloads. 

Iba results of this survey showed that 
lightweight sacks of bulk third-class 
mail make up a substantial portion of 
BMC sack sorter workloads. 
Approximately 21 percent of the third- 
^lass sacks sampl^ contained less than 
5 pounds of mail; nearly 38 percent had 
less than 10 pounds. These lightweight 
fiacks most prevalent in the discounted 
categories. For example. 44 percent 
^'f the carrier route sacks sampled 
contained less than 5 pounds of mail; 
tnost of these contain^ only one 


package. Five-digit rale mail, which 
represented the largest portion of the 
third-class sack sorter workload, 
showed similar, although somewhat less 
pronounced^ characteristics. Based on 
the results of this survey, 9 study was 
initiated to examine the merits of the 
current minimum sacking regulations. 

III. Minimum Sacking Study 

The objective of minimum sacking 
study was to determine the optima] 
minimum sack size for bulk, third-class 
mail and use this to develop a more 
economical set of minimum sacking 
requirements. This, in turn, would allow 
the Postal Service to better control its 
costs and potentially provide relief from 
the BMC sack sorting capacity 
problems. The minimum sacking study 
was designed to determine the quantity 
of mail needed in a sack in order to 
justify the cost of handling that sack. 

The study specifically examined carrier 
route, carrier routes. 5-digit, and 3-digit 
sacks and examined the merits of 
allowing 3-digit sacking of carrier route 
and 5 -digit mail. 

Tile results of this study showed that 
the Postal Service’s current minimum 
sacking requirements are significantly 
below the levels determined to be most 
economical. In addition, the study 
revealed that for carrier route, carrier 
routes and 5-digit sacks below the 
minimum levels, costs could be reduced 
if the mail were sacked to 3-digtt 
destinations. This Is so because the 
costs avoided by eliminating sacks 
below the minimum fullness level are 
greater than the additional package 
handling costs incurred from having this 
mail placed in 3-digit sacks. Based on 
this conclusion, the Postal Service is 
proposing a minimum sacking 
requirement of 125 pieces or 15 pounds 
of moil for most sacks of bulk third-class 
mail. 

Additionally, carrier route and 5-diglt 
rate mailers could qualify for the 
discounted rates by preparing 3-digit 
sacks of qualifying packages at or above 
the minimum levels. However, only 
those 5-digit packages and pieces which 
currently qualify for the presort discount 
rate would be eligible to be tacked to 3- 
digit ZIP Code destinations and pay the 
S-digit rate. Also, only one rate category 
of mail could be placed in any particular 
3-digit sack. />., a 3-digit sack of 5-digit 
rate mail could contain only 5 -digit rate 
mail: carrier route rate and basic rate 
mail would be required to be placed in 
separate 3-digit sacks. 

Two elements of the proposed rule 
distinguish it from the 1960-1981 third- 
class preparation changes described 
above. First, the proposed changes are 
designed not to alter substantially the 


availability of discounted 5 -digit rates. 
Unlike the eligibility for the carrier-route 
category, which is currently ba.sed 
simply upon the number of pieces 
separated for an individual carrier route, 
eligibility for the 5-digit rate has been 
based upon the preparation of a 5-digit 
sack containing a minimum of 50 pieces 
or 10 pounds of maiL Because the 
proposed rule would extend discounts to 
5-digit packages in 3-digit sacks, mail 
currently not quaUfying for the 5-digit 
rale could become eligible for this lower 
rale. The Postal Service wishes to avoid 
the loss of revenue that would result: 
thus, the proposed rule calls for 
maintenanu! of the 50-picce/10 pound 
requirement for rate eligibility. 
Consequently, a minimum of 50 pieces 
or 10 pounds of mail would be required 
for each 5-digit ZIP Code area presented 
in a 3-digit sack to qualify for the 5-digit 
presort rate. 

The second distinguishing feature 
involves portions of carrier-route 
mailings destined for the smallest 5-digit 
ZIP C<^e service areas. In these small 
service areas, carrier-route mailers 
could not possibly assemble enough 
mail to permit the preparation of a 5- 
digit carrier routes sack. Thus, the 
proposed rule would be provide an 
exception to the 125-piece/IS-pound 
fullness requirement for 5-digit carrier 
routes sacks containing pieces 
addressed to 90 percent or more of the 
residential delivery points served by 
such offices. 

IV. Benefits From the New 
Requirements 

As explained above, the proposed 
sacking requirements are expected to 
produce lower operating costs and to 
relieve the strain on BMC sack sorting 
capacity. Eliminating the inefficiencies 
associated with handling lightweight 
sacks from the postal system, of which 
mailers bear the cost, would benefit 
mailers and the Postal Service in the 
future. The Postal Service estimates that 
BMC sack sorter ivorkloads could be 
reduced by 23 percent and that capital 
expenditures for additional sack sorting 
equipment at individual BMCs could be 
reduced, delayed, or possibly eliminated 
in some cdses. 

Overall, the Postal Service expects 
that the new sacking requirements 
would result in more reliable and 
consistent service for bulk third-class 
mail. The reduction in the number of 
sacks processed at BMCs would 
eliminate many of the periodic sack 
sorting capacity shortfalls currently 
experienced. However, benefits w»H not 
accrue only at BMCs. |{ieffk:ie!it 
handling and sorting of lightweight 
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Carrier Route Presort Level 


Current Sack Minimums 
Oirrier Route Siick 
5'Digit Corner Routes Suck 


to pieces per sock 

Proposed Sack Minim urns 


sacks at other postal facilities would 
also be eliminated. 

Package sorting activities would 
necessarily increase under the new 
proposed sacking requirements. 
However, the offsetting reduction in 
sack handling activities would be more 
than enough to provide overall system* 
wide cost reductions. The additional 
package sorting activities are not 
expected to have any adverse effect on 
bulk third-class service. 

Under the new proposal, currier route 
rate and S digil rate mail in 3*digil sacks 
would undergo a package handling at 3 - 
digit (Sectional Center) facilities. 
Distribution of packages of carrier route 
presorted mail to &-digit separations 
does occur In our present operating 
environment However, this new activity 
would require only minor adjustments 
for the facilities involved and given the 
reduction in the number of sacks in the 
system, would maintain or improve the 
overall service ^vided bulk third-class 
mait It is imporiant to note that the 
Postal Service's service commitment for 
carrier route and S-digit packages in 3 - 
digit sacks would be the same as the 
existing service commitment for these 
packiiges in carrier route, carrier routes 
or S digit sacks. To ensure that this 
commitment is met, the Mail Processing 
Department at Headquarters would 
work closely with regional and field 
managers to identify the necessary 
adjustments required in field operations. 
The Postal Service plans to monitor 
service performance under the new 
proposed regulations, and would 
develop appropriate operating 
procedures for the new package 
handling activities so that service 
commitments are maintained. 

The proposed new third-class sacking 
requirements should also provide some 
direct benefits to mailers. The proposal 
would reduce the number of sacks 
prepared by most mailers. This, in turn, 
should act to lower mailer preparation 
costs. Also, the reduction In required 
sack preparations should lower sack 
demand, providing relief from sack 
shortages experienced by many mailers. 

A comparison of current and proposed 
sock minimums including a detailed 
description of the new proposed sacking 
requirements is provid^ below. 

Genera! 

Overall, the minimum quantity 
required per mailing remains unchanged 
at 200 pieces or 50 pounds of mail. 
Slmilarily, packaging requiremenTSiarc 
unchanged at 10 pieces per package. 

Only the sacking requirements would be 
changed. 11ie changes for each presort 
level would be as follows: 


Carrier Route Sack 
5-Dlgit Carrier Routes Sack 
3-I>igit Carrier Routes Sack 


When there arc 125 pieces or 15 pounds 
of qualifying mail to the same carrier 
route, the mail MUST be placed in a 
carrier route sack. Carrier Route sacks 
containing fewer than 125 pieces or less 
than IS pounds of mail for the same 
carrier route WIIX NOT be accepted. 

If, after preparing all required Carrier 
Route sacks, there are 125 pieces or 15 
pounds of qualifying mail to different 
carrier routes within the same S digit 
ZIP Code area, the mail MUST be 
placed in S-Digit Carrier Routes Sacks. 
Five-Digit Carrier Routes Sacks 
containing fewer than 125 pieces or less 
than 15 pounds of mull WILL NOT be 
accepted. 

Exceptum: Saturation mailers of 
carrier route presorted mail may, at their 
option, prepare S digit Currier Routes 
safJes containing fewer than 125 pieces 
of mail for those Snligit ZIP Code areas 
that do no! have a sufficient number of 
residential deliveries to meet the 125- 
piece minimum at a 90% saturation level. 
A saturation mailing is defined as a 
mailing sent to at least 90% of the total 


When there are 125 pieces or 15 
pounds of qualifying S-digil mail for the 
same 5*digit desination the mail MUST 
be placed in a S-digil sack. Five-digit 
sacks containing fewer than 125 pieces 
or less than 15 pounds of mail WILL 
NOT be accepted. 


12S pieces or 15 pounds of mail 


residential addresses within a S-digit 
ZIP Code area. 

If. after preparing all required Carrier 
Route and 5-Digit Carrier Routes sacks 
there are 125 pieces or 15 pounds of 
qualifying mail to different carrier routes 
within the same 3-Digit ZIP Code area, 
the mail MUST be placed in 3 -digit ZIP 
Code area. 

Residual Pieces: All pieces nol 
meeting the minimums required above 
are residual pieces and must be placed 
in 3-digit Carrier Routes Sacks. In other 
words, to qualify mail for the carrier 
route presort rale, a minimum of 125 
pieces or 15 pounds of carrier presorted 
mail for a 3-digit ZIP Code area is 
required As currently required, the 
number of residual pieces to any single 
S-digit ZIP Code area may nol exceed 5 
percent of the total qualifying presorted 
carrier route pieces addressed to that 5 ' 
digit area. Residual pieces must have 
postage paid at the third-class “basic" 
level bulk rate. 

Five-Digit Presort Level 


If. after preparing all required 5-digit 
sacks, there are 125 pieces or 15 pounds 
of qualifying 5-digit mall to different 5- 
digtt ZIP Code destinations within a 3 - 
digit service area, they MUST be placed 
in a 3-diglt sack. Only 5-digll ZIP Code 
destinations with a minimum of 50 
pieces or 10 pounds of mail may be 


Current Sack Minimums 


.VDigit Suck 

Unique 3 Digit City Snek 


50 pteces or 10 pounds of mail 

PropofM^d Sack Minimums 


5-Digit Siick 

Unique 3-Digit City Siick 
3'Digil Sack* 


12.5 pieces or 15 pounds of mail. 


S' 10 poiifid* uf fMil (• rrMu<irti Utt SDi^ti 7.W (Wfe within M 

me*#) lOffl wtek lu Uir SDtin* pfrumi mlr 
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placed in these 3-digit sacks. Three-digit 
sacks containing fewer than 125 pieces 
or less than 15 pounds of mail WIIX 
NOT be accepted. 

Unique 3-digit city sacking 
requirements remain optional. A mailer 
with a total of 125 pieces or 15 pounds of 
5-dlgit mail for 5-digit ZIP Code 
destinations within a unique 3-digit city, 
may place this mall in a Unique 3-digit 
City sack. This mail qualiOes for the 5- 
digit rate. 

All pieces not meeting the minimums 
required above are residual pieces and 
must be sacked in accordance with the 
requirements for basic rate mail 
described below. 

Machinable Pored Preparation 
Requirements 

Five-digit presort requirements for 
machinable parcels remain essentially 


unchungpd with the exception that 10 or 
more pounds for a single 5-digit area 
must be placed in a 5-digit sack. 

Basic Rate Mail 

Current $>ck Mini mums 


5 Uigit Sauk 
Optional City 
3-Digil Sack 
Optional SCF Sack 
Optional SUC Sock 
State Sack 


No mtnimuma 


Twelve or more packages for any sack 
level MUST be made up to that sa^ 
level. This requirement roust be fulfilled 
beginning with S-digit sacks and 
working down to State sacks. City, SCF, 
and SDC sacking is optional. 


Propoaed Sack Minlmumt 


5-Dlgil S^ck 
Optional City Sark 
3-Oigit Sack 
Optional SCF Sack 
Optional SOC Smk 
State Sack 


125 pieces or 15 pounds of mail 


Beginning with 5-Digit sacks and 
working down to State sacks—125 
pieces or 15 pounds of mail for each 
satdc level MUST be sacked to that level. 
This is requtrd for 5-digit, 3-digit and 
State sacks. City. SCF. and SDC sacking 
remalnt optional but must also contain 
125 pieces or 15 pounds of mail when 
prqjarccL After complying with the 
above requirements, ail remaining 
packages must be placed in Mixed 
States Sacks. There are no minimums 
for Mixed States Sacks. 

V. Recommended Changes 

The proposed changes to bulk third- 
class socking requirements would, in 
part be contingent upon the outcome of 
a mail classification proceeding before 
the Postal Rate Commission. A request 
for a recommended decision on a 
change In the Domestic Mail 
Classification Schedule f'DMCS**) has 
been submitted to the Postal Rate 
Commission. That portion of these 
proposed regulation changes pertaining 
to carrier route rale and basic rale mail 
is not affected by that filing. However, 
the 5-digit portion of these proposed 
changes would allow qualifying 5-dlgil 
pieces and packages (those consisting of 
pieces or 10 pounds to a 5-digit area) 
to be placed in 3-digil sacks and retain 
f’l'Kibility for the 5-digit rate. The 
r»'quesled change in the DMCS is 
doHigned to be consistent with th«il 


portion of this proposed rule. 
Consequently, implementation of the 5- 
digil portion of the proposed sacking 
requirements would not take place until 
the DMCS change is made. 

List of Subjects In 39 CFR Pari 111 

Postal Service. 

Accordingly, although exempt from 
the requirements of the Administrative 
Procedure Act (5 U.S.C 553 (b). (c)) 
r^’gfirding proposed rulemaking by 39 
It.S.C. 410(a), the Postal Service invites 
comments on the fallowing proposed 
rc.vision of the Domestic Mail Manual, 
incorporated by reference in the Code of 
Federal Regulations. See 39 CFR 111.1. 
Comments regarding an adequate 
conversion period would be particularly 
helpful. The Postal Service plans to 
permit voluntary compliance wiih the 
new regulations upon publication of a 
final rule, but require compliance after 
60 days. 

PART IIWAMENDED) 

1. The authority for 39 CFR continues 
to read as follows: 

Authmity: S U.S.C 552(q); 39 U.S.C. 401. 
404, 407. 408, 3001-3011, 3201-3219. 3403-3405, 
3<jm. 3021: 42 U.S.C ie73cc-13.1973oc-14. 

2. In 622, 622.11a, 622.11b. and 622.12a 
are revised to read as follows: 


P/VRT 622—T1 lIRD-CLASS BULK MAIL 

6(22. f Eligibility 

.11 Carrier Route Presort Level 

a. Minimum Quantity. Each mailing 
must consist of at least 200 pieces or 50 
pounds of mail presorted to carrier 
routes in accordance with 667.3. F.ach 
piece must be part of a group of 10 or 
more pieces packaged to the same 
carrier route, rural route, highway 
contract route, post office box section, 
or general delivery unit. Packages must 
be placed in either a carrier route. 5- 
digit carrier routes, or 3-digit carrier 
routes sack. Each sack must contain a 
minimum of 125 pieces or 15 pounds of 
qualifying carrier route packages to be 
eligible for the carrier route presort level 
rate. 

Exception: Saturation mailers of 
carrier route presorted mall may, at their 
option, prepare S-digit carrier routes 
sacks containing fewer than the 125 
pieces of mail for those S-digit ZIP Code 
areas that do not have a sufficient 
number of residential deliveries to meet 
the 125 piece minimum al a 90% 
saturation level. A saturation mailing Is 
defined as a mailing sent to at least 90% 
of the total residential addresses within 
a 5-digit ZIP Code area. 

b. Residual. Those pieces not part of a 
group of 10 or more pieces packaged to a 
particular carrier route, or those which 
are part of a group of 10 or more pieces 
packaged to a particular carrier route 
but which cannot be placed in a sack 
containing a minimum of 125 pieces or 
15 pounds of qualifying mail, are 
residual pieces. Residual pieces may be 
included in a carrier route presort rale 
mailing and may bear the Carrier Route 
Presort endorsement subject to the 
following provisions: 

(1) Residual pieces do not count 
towards the minimum quantity 
requirements for the carrier route 
presort level rale. 

(2) The number of residual pieces to 
any single 5-digit ZIP Code area may nut 
exceed 5% of the total qualifying 
presorted carrier route pieces addressed 
to that 5-digit area. 

(3) Residual pieces are not eligible for 
the carrier route presort level rate and 
must have postage paid at the 
appropriate third-class '‘basic** level 
bulk rate. 

(4) Residual pieces must be prepared 
in accordance with 667.3. 

• • • • • 

62Z t2 Five-Digit Presort Level 

.12 Five-Digit Presort Level 

a. Minimum Quantity. Each mailing 
must consist of al least 200 pieces or 50 
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pounds of qualifying muil presorted to S' 
digit destinations. Each piece must be 
part of a package of 10 or more pieces to 
the same S'digit ZIP Code destination 
and the package must be placed in a 5 - 
digit or 3>dtgtt sack. Five-digit sacks 
must contain a minimum of 125 pieces or 
IS pounds of mail. Three-digit sacks 
must contain a minimum of 125 pieces or 
IS pounds of mail with a minimum of SO 
pieces or 10 pounds to each 5 -digil ZIP 
Code destination contained within the 3 - 
digit sack. Sacks containing fewer than 
125 picKTCS or less than IS pounds of mail 
may NOT be prepared. Fifty pieces or 10 
pounds of mail for a S-digit destination 
wiU*quaiify for the S-digit presort level 
rate when prepared in packages and 
bundles presented on pallets in 
accordance with 667.0. 

Exception: For unique 3-digit muiti-2UP 
Code cities listed in Exhibit 122.63b. 
mailers may commingle different S-digit 
packaj^'S of 10-49 pieces in sacks 
providing: 

( 1 ) Ea^ sack contains at least 125 
pieces or 15 pounds of mail, and 

( 2 ) 3-digit city packages are NOT 
included in the sack, and 

(3) 125 pieces or 15 pounds of mail for 
a single S^chgit ZIP Code (within the 
unique 3-digtl city) must ^ sacked 
separately. 

3. In 667. 667.132.667.221.667.222. 
007.312,667.32. and 667.42 are rtrvised to 
read as follows: 

iiST.l Prvpamtiiw Requirtmt^ts 
for Basic Rate 

• • • • • 

.13 Sacking Requirements 

• • • • « 

.132 Sortation 

a. 5-Digil Sacks. When there are 123 
pieces or 15 pounds of mail packiiged to 
the same 5*digit ZIP Code destination, 
the packages must be placed in 5 'digil 
sacks labeled to the 5-digi( dcstlnatiort 
Five digil sacks containing fewer than 
125 pieces or less than 15 pounds of mail 
may NCTF be prepared. Each sack must 
be liibetcd In the following manner 
Line 1 : City, Stale and ^digit 
destination. 

Line 2: Contents. 

Line 3: Office of Mailing. 

Sample; 

Pll!!7VDEIJ>fnA PA 19118 
3C n j\TS 
BOSTON MA 

Note,—If ii roailing consiiU of both 
mnchinable parcels and irreguUir parcels as 
definiHl in 128 and as provided for in 622.14. 
the ccmients line of 5-digit sack labels must 
read **3C MACll and IRREG.** When there 
are 10 pounds of mafenal for a 5'digit ZIP 
Code destineUun, it nuisl tw pieced in a S- 
dlgit sack. Sacks containing less than 10 
pounds of matrrinl may be prepared. Pieces 


in a 5 digit sack that contains machinable 
and irregular parcels need not be packaged 
as required by 667.121b. 

b. Optional City Sacks. If after 
preparing required 5-digit sacks, there 
are 125 pieces or 15 pounds of mail 
packaged to the multi-ZIP Coded cities 
listed in Exhibit 122.63a. mailers are 
encouraged to place those packages into 
city sacks. City sacks containing fewer 
than 125 pieces or less than IS pounds 
may NOT be prepared. Each sack must 
be labeled in the following manner; 

Line 1; City. State and l^owcst 5-Digit 
ZIP Code. 

Line 2: Contents. 

Line 3; Office of MaHing. 

Sample: 

AURORA IL 60504 
3CLTRS 
BOSTON MA 

Nola.—An optional city sack may contain 
both mschinable and irregular parcels (as 
defined in 128) when there are at least 10 
pounds of material for the optional city sack. 
Ihe contents line fur optional city sack labels 
for sacks which are part of a mailing 
containing mcchinaUe and irregular parcels 
must read MACH AND IRREC. ’ Pieces 
in an optional city sack that contuins both 
machinohle and irregular parcels need not be 
packaged as required by 667.121c. 

c. 3-Digit Sacks. When, after preparing 
required S-digit and optional city sacks, 
there are 125 pieces or 15 pounds of mail 
packaged to the same 3-digit ZIP Code 
destination, the packages must be made 
up into 3-digit sacks. Three-digit sacks 
contuining fewer than 125 pieces or less 
than IS pounds of mail will NOT be 
accepted. Each sack must be labeled in 
the following manner: 

line 1: City. State and 3*Digtt ZIP 
Code prefix. 

Line 2: Contents. 

Une 3: Office of Mailing. 

Sample: 

PHILADELPHIA PA 191 

'iT* FI 

ROCHESTER NY 

d. Optional SCF Sacks. When, after 
preparing required S-digit, optional city, 
and required 3-digit sacks, there are 125 
pieces or 15 pounds of mail packaged to 
post offices in the same sectional center 
facility (SCF) serviep areas listed in 
122.B3d. mailers are encouraged to place 
the packages into SCF sacks. SCF sacks 
containing fewer than 125 pieces or less 
than 15 pounds of mail will NOT be 
accepted. Each sack must be labeled in 
the following manner 

Line 1 : Name and State of SCF and 
l,owcsl 3-Digit ZIP Code for that SCF. 

Line 2 : Contents. 

Line 3: Office of Mailing. 

Sample: 

SCF niIIJVDEIJ>IIIA PA 190 


3C LIATS 
BOSTON MA 

Note.—A list of all SCl''’s serMiig mure ihan 
uno 3-djgil ZIP Code area, the firtt three 
digll!i of ill! ZIP Codes served li)' these 
facilities, and the principal 3-digit ZIP G>de 
prefu that are to be used on 5iCK sack labeU 
if contained in F.xlul>it 122.63d. 

e. Optional SOC Sticks. When, after 
preparing required 5-digit, optional city, 
required 3-digit and optional SCF sacks, 
there are 125 pieces or 15 pounds of mall 
addressed to post offices in the same 
state distribution center (SLXI) service 
areas listed in Exhibits 122.63g and 
122.63h. mailers are encourag^ to 
prepare SDC packages and place them 
into SDC sacks. SDC sacks containing 
fewer than 125 pieces or less than 15 
pounds will NOT be accepted. Each 
sock must be labeled in the following 
manner 

Line 1: Nome of SDC for Destination 
Area. 

Line 2 : Contents and 2 Letter State 
Abbreviation. 

Line 3: Office of Mailing. 

Sample: 

DIS PITTSBURGH PA 150 

3C FLTS PA 

SAN P-RANCISCO CA 

f. Slate Sacks. When after preparing 
required 5-digit, optional city, required 
3-digiL optional S^. and optional SDC 
sacks, there ore 125 pieces or 15 pounds 
of mail packaged to the same state, the 
packages must be placed into state 
sacks. Sacks containing fewer than 125 
pieces or less than 15 pounds will NOT 
be accepted. Each sack must be labeled 
in acconiance with Exhibits 122.63j. 
122.63k. or 122.63L. as applicable, and in 
the following manner: 

line 1 : Name of SDC for State of 
Destination. 

line 2 : Contents and 2 Letter State 
Abbreviation. 

line 3: Office of Mailing. 

Sample: 

DIS KANSAS CITY MO 040 
3C LTRS MO 
SCRANTON PA 

g. Mixed States Sacks. Packages 
remaining after required states sacks 
have been prepared must be made up 
into mixed states sacks. Each sack must 
he labeled in the following manner 

Line 1 ; Mixed States Distribution 
Location. 

Line 2 : Contents followed by the 
words “MIXED STATES*' OR “MXD 
STATF.S.- 

Line 3: Office of Mailing. 

Sample: 

DIS CHICAGO IL 606 

3C LTRS MIXED STATES OR MXD 

STATES 
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CHICAGO IL 

h. lx)Ose Pack Sack. The term loose 
pack sack refers to the placement of 
unpackaged, unbound mall pieces in a 
receptacle such as a mail sack. 
Management Sectional Center (MSC) 
managers may authorize mailers to 
loose pack pTcces in full No. 3 sacks 
without packaging when all material in 
a sack would normally be '^worked** at 
the point where the sack is opened, e g., 
if a 3-digit sack contains no more than 
nine pieces for any one S-digit 
destination. Pieces must be placed to 
maintain orientation of the pieces while 
in transit Mailers desiring to loose paede 
pieces must request authorization 
through the post office of mailing. 

Note.—The following abbreviations may he 
used on the contents line of sack labels: 

LTRS..... LETTERS 

FLT8_FLATS 

NLXD- MIXED 

• • • • • 

^7.2 Machinable Parcel Preparation 
Requirements, 

• ••00 

.22 Sacking Requirements. 

.221 5-Digit Sacks. When there arc 10 
pounds of material addressed to the 
Slime 5-digil ZIP Code destination, they 
must be placed in 5-djgit sacks. Each 
sack must be labeled in the following 
manner. 

Line 1: City, State and S-Digit 
Destination. 

Line 2. Contents. 

Line 3: Office of Mailing. 

Sample: 

niNGI lAMTON NY 13901 
3C MACH 
WASHINGTON DC 
222 Destination Bulk Mail Center 
(BMC) Sacks. If. after preparing required 
S'digil sacks there are 10 pounds or 
moi'e of material to a destination BMC 
delivery area, they must be placed in a 
destination BMC sack. Each sack must 
be labeled in the following manner 
Line 1: Destination BMC. 

Lino 2: Contents. 

Line 3: Oifice of Mailing. 

Sample: 

BMC CHICAGO IL6O0 
3C MACH 

atij\nta ca 

^7.3 Preparation Requirements for 
Carrier Route Presort Level Rate 

.31 Packaging 

* • • • • 

.312 Residual Packages. All residual 
packages MUST be labeled with a Red 
label *'D” to facilitate postal verification 
and handling and be placed in 3'digit 
carrier routes sacks. Residual packages 


MUST be prepared In one of the 
following w'ays: 

fl. Residual packages of 10 or more 
pieces to the same carrier (those which 
could not be placed in a sack containing 
at least 125 pieces or 15 pounds of mail) 
must be labeled with a Red Label **D** 
and placed In a 3-dlglt carrier routes 
sack. In addition to the Red Label "D**. 
residual carrier packages may also be 
labeled to the carrier route in 
accordance with 607.31 la or b. 

b. Residual pieces of fewer than 10 
pieces to a single carrier route may be 
secured in packages in accordance with 
067.311. In addition to the Red Label ^'D** 
residual carrier packages may also be 
labeled to the carrier route in accorance 
with 667.311a or b. 

c. Residual pieces for an individual 
carrier route not packaged to a carrier 
route as provided in G67.312a or 
667.312b, must be made up into 5-dlgit 
packages. 

.32 Sacking. All qualifying packages 
of 10 or more pieces to the same carrier 
route must be placed in a sack and must 
be prepared as follows: 

.321 Carrier route sacks. When there 
are 125 pieces or 15 pounds of qualifying 
mail to the same canicr route the [nail 
must be placed in a carrier route sack. 
Carrier route sacks containing fewer 
than 125 pieces or less than 15 pounds of 
mall for the same carrier route may NOT 
be prepared. Each sack must be labeled 
in the following manner. 

Line 1 : City, State and 5-Digit ZiP 
Code Destination. 

Line 2: Contents and Carrier Route, 
Rural Route. Post Office Box Section, 
Highway Contract Route, or General 
Delivery Unit. 

Line 3: Office of Mailing. 

Sample: 

SAN FR/\NCISCO CA 94133 
3 C LTRS-CARRIER ROUTE 18 
PORTLAND OR 

.322 Five-Digit Carrier Routes Sacks. 
When, after preparing all required 
Carrier Route sacks, there are 125 pieces 
or 15 pounds of qualifying mail to 
different carrier routes within the same 
5-digit ZIP Code area the mail must be 
plaiu^d in 5 -digit Carrier Routes sacks 
labeled to the 5-digit ZIP Code 
destination. Five-Digit Carrier Routes 
sacks containing fewer than 125 pieces 
or less than IS pounds of mail may only 
be prepared under llic following 
exception: 

Exception: Saturation mailers of 
carrier route presorted mail may. at their 
option, prepare S-dIgit Carrier Routes 
sacks containing fewer than the 125 
pieces of mail for those S digit ZIP Code 
areas that do not have a sufficient 
number of residential deliveries to meet 


the 125 piece minimum at a 90% 
saturation level. A satuation mailing is 
defined as a mailing sent to at least 90% 
of the total residential addresses within 
a 5-digit ZIP Code area. 

Five-Digit Carrier Routes sacks must 
be labeled in the following manner: 

Line 1 : City. State and 5-Digit ZIP 
Code Destination. 

Line 2 : Contents followed by the 
words CARRIER ROUTES. 

Line 3: Office of Mailing. 

Sample: 

SAN FRANCISCO CA 94133 
3C LTRS CARRIER ROUTTS 
SYRACUSE NY 

.323 Three-Digit Carrier Routes Sacks. 
When, after preparing all required 
Carrier Route and 5-digit Carrier Routes 
sacks, there are 125 pieces or 15 pounds 
or more of qualifying mail to different 
carrier routes within the same 3-digit 
ZIP Code area, they MUST be placed in 
3-digit Carrier Routes sacks and labeled 
to the 3-digit ZIP Code destination. 

Note.—All packages of residual pieces 
must be placed In 3*digit Carrier Routes sacks 
lat)clmi to the 3<^igit ZIP Code destination. 

Each 3 -digtt Carrier Routes sack must 
be labeled in the following manner 

Line 1 : City. State and 3-Digit ZIP 
Code Prefix. 

Line 2 : Contents followed by the 
words .MIXED CARRIER ROUTF.S, 

Line 3: Office of Mailing. 

Sample: 

BINGHAMTON NY 137 

3C FLATS MIXED CARRIER ROUTES 

WASHINGTON DC 

Note.—Tite following abbreviations may bo 
used on the contents line of sack labels: 

LTRS.. 1£TTKRS 

FLTS.. FIATS 

MXD_ MIXED 

CAR RTS.___CARRIFJl ROUTES 


667,4 Preparation Requirements for 5- 
Disit Presort Level Rate, 

0 0 0 0 0 

.42 Sacking. All packages of 10 or 
more pieces to the same 5 -digit ZIP Code 
destination must be placed in a 5 -dlgit or 
3-digit sack containing a minimum of 125 
pieces or 15 pounds of mail and must be 
prepared as follows: 

.421 5-Digit Sacks. 

When there are 125 pieces or 15 
pounds of qualifying S-digit mail for the 
same 5-digit destination, they must be 
placed in a 5-digit sack. Five-digit sacks 
containing fewer than 125 pieces of less 
than 15 pounds of qualifying mail will 
NOT be accepted. Each sack must be 
labeled in the following manner. 

Line 1 ; City. State and 5-Diglt ZIP 
Code destination. 
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Line 2: Contents. 

l.inc 3: Office of Mailing. 

Sample: 

ARUNGTON. VA 22202 
3C LTRS 
BOSTON MA 

.422 3'Dig)t Sucks. When, after 
preparing all required S-digit sucks, 
there arc 125 pieces or IS pounds of 
qualifying S^git presort mall to 
different 5*di^t ZIP Code destinations 
within a 3-digit service area, they MUST 
be placed in 3-digit sacks. To qualify for 
the 5-digil presort level rate there must 
be: 

1. A minimum of 50 pieces or 10 
pounds of 5-digit presort mail for any 5- 
d?gil ZIP Code sep;iration within the 3- 
cligit sack. 

OR 

Z A minimum of 10 or more pieces of 
5-digtt presort mail for any 5-digit ZIP 
Co<le separation within a unique 3-digit 
mulit-ZIP Code city sack. A list of 
unique 3-digil multi-ZIP Code dtics is 
provided In Exhibit 122.83b. 

ONLY quulif3rlng 5-digit packages may 
tw placed In the 3-dlgit sacks. Bitch 3- 
cligit sack must be labeled In the 
following manner 

Line 1: City. Slate and 3-digit ZIP 
Code IVefix. 

Line 2: Contents followed by the 
words “MIXED S-DIGIT PKCS'*. 

Line 3: Office of Mailing. 

Sample: 

BINGHAMTON NY 137 
3C LTRS MIXED S-DIGIT PkCS 
PHILADELPHIA PA 

Note.—The following ulibruvtulUins may be 
used on the contents line of sack labels: 

MRS-LETTERS 

n;rs- njvTs 

MX!)-...- MIXED 

CAR RTS-CARRIER ROiTfES 

PKCS- PACKAGES 

rx;--oicrr 

An appropriate amendment to 39 CfR 
111.3 reflect these changes will be 
published when the final rule is adopted. 
W. Atlon Sanders. 

Assoew^ Gvnvral Counstfi, Office of Gontfrut 
Law and Adininiairation. 

IKK Doc. 85-30601 Filed 12-^0-85; 8:4S iun| 
aiLuiio cooc nio>ii.4tf 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 180 

tOPP-300126; FRL-2936-11 

Revocation of Heptachlor Tolerances 

Correction 

In FR Doc. 85-29116 beginning on page 
5f)043 In the Issue of Wednesday. 


December 11,1985. moke the following 
correction: On page 50545. in the second 
column, in table 3. in the first entry (“FhI 
of meal. . .“j. in the third column. 

“002“ should read “02“. 

aituNG cooc 

40 CFR Part 435 
iOW-FRL-2847-2) 

Oil and Gas Extraction Point Source 
Category, Offshore Subcategory; 
Effluent Limitations Guidelines and 
New Source Performance Standards 

AQCNCv: F.nvironmental Protection 
Agency (El^A). 

ACTION: Extension of comment period. 

summary: EPA Is extending the public 
comment period on the proposed best 
available technology effluent limitations 
guidelines and new source performance 
standards for the offshore oil and gas 
industry that were published in the 
Federal Register on August 26.1985. (50 
FR 34592). 

OATES: The comment period fur die 
proposed rule is extendiid by 60 days to 
end on March 15. 1988. 

FOR FURTHER INFORMATION CONTACr. 

Mr. Dennis Ruddy. Industrial 
Technology Division (WH-552|. U.S. 

EPA, 401 M Street. SW., Washington. 

DC 20400. or call (202) 382-7131. 
SUPPLEMENTARY INFORMATION: On 
August 28.1985. FJ^A published best 
available technology effluent limilations 
guidelines and new source performance 
standards In the Federal Register for 
review and comment (50 FR 34592). The 
comment period begon on September 18, 
1985 and was to end on December 16, 
1985. 

On November 13.1985. the Agency 
extended the comment period to end on 
January 15.1986. (50 FR 48784.) 

The Agency recently received a 
request by the American Petroleum 
Institute (API) to extend the comment 
period to end 90 days beyond the 
December 16,1985 dale. The basis of 
APFs request was to provide additional 
lime to complete certain projects that 
would serxe to support APFs comments 
on the proposed regulation. The Agency 
has reviewed the request and has 
determined that It is appropriate to 
extend the comment period to end on 
March 15.1986. 

Dated: December 23 , 1985 . 

L|. lensen. * 

Assistant Adminisdrotor for Water 
IFR Doc. 85-30891 Filed 12-30-85; 8:45 am) 
SILUNO cooc SWO-SO-N 


40 CFR Pa.-t 799 

IOPTS-42002O; FRL 2946-7J 

Fluoroatkenes; Extension of Comment 
Period 

agency: Environmental Protection 
Agency (EPA). 

action: Proposed Rule; extension of 
comment period. 

summary: EPA is extend mg the 
comment period for the proposed test 
rule on fluoroalkenes. The extension 
responds to a request by the 
Fluoroalkenes Industry Group (FIG) for 
additional time. 

DATE: Written comments on ihe 
proposal should be submitted on or 
before March 7.1986. 

ADDRESS: Submit written comments, 
identified by Ihe document control 
number (OPTS-42(X>2D|. in triplicate to: 
TSCA Public Information Office (TS- 
793). Office of Pesticides and Toxic 
Substances Environmental Protection 
Agency. Rm. E-108.401 M St.. SW.. 
Washington. DC 20460. 

The public record supporting this 
action is available for Inspection in Rm. 
E-107 at the above address from 8 a.m. 
to 4 p.m.. Monday through Friday, 
except legal holidays. 

FOR FURTHER INFORMATION CONTACT: 

Edward A. Klein. Director. TSCA 
Assistance Office fTS-799). Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-543. 401 M 
Si., SW.. Washington. DC 20460. Toll 
Free: (80Q-424-90W). In Washington. 

DC: (554-1404), Outside the USA: 
(Operdlor-202-554-1404) 
SUPPLEMENTARY INFORMATION: EPA 
issued a proposed rule for th«« 
fluoroalkenes vinylidene fluoride, vinyl 
fluoride, bexafluoropropene, and 
tctrafluoruethenc. published in Ihe 
Fedora! Register of Novemlier 6.1985 (50 
FR 46133), announcing EPA's conclusion 
that health effects testing for the 
fluoroalkenes is warranted under 
section 4(a) of the Toxic Substances 
Control Act. The document proposes 
testing for (1) inhalation subchronic 
toxicity for bexafluoropropene (HFP). (2) 
inhalation oncogenicity for vinylidene* 
fluoride (VDF). and vinyl fluoride (VF). 
and if triggered by the results of Ihe 
proposed mutagenicity testing, for 
tctrafiijoroethene (TFE) and HFP. (3) 
reproductive effects for VDF. and (4) 
mutagenicity testing for VF. VDF. TFp;. 
and HFP. The document also requested 
public comment on the proposed testing 
and on related issues. 

The FIG has requested an extension of 
the comment period for the following 
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reasons: (1) The proposed testing is 
much more extensive than was 
originally proposed us part of the 
previous negotiated testing agreement, 
ctnd therefore extra time is needed to 
n view the appropriateness of the 
<i(ldiUoiud requir^ tests; (2^ the 
nuoroalkenes ancompasa a chemical 
< itegrjry of four (Ufferenl chemicaU 
involving five different cooipanies, and 
ilierefore extra lime is needed to 


coordinate the different companies' 
responses; and (3) the FIG expects new 
test data from an industry-sponsored 
study on VUF to become available in 
late February 19(i6. and these test data 
are expected to have an improiant 
bearing on the details of the testing 
proposed in the NPRM and should 
the^ore be included in FlC's 
comments. 



Therefore, In response to the RC*s 
request the Agency is extending the 
comment period to March 7,1988. 

Authority: 15 U.SC 2603. 

I>ated: Ptfcr mb tr 23,1985. 

Ed%rin F. Tioiwoctli. 

Actutg Dinckit^ Of[icm of Tonic Sobetottu^ 
|FRDoc. as-aosee Filed U'SCMIS;8:45 omf 

SILUNQ C09C S9tO^SS-« 
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Notices 


TWs section of the FEDERAL REGISTER 
conuiina documonts other than rufes or 
proposed rules that are appticabte to the 
pubhc. Notices of hearings ar>d 
investigations, committee meetirvgs, ageru:y 
decisiorts and ruiings, delegations of 
authority, filing of petitions and 
appicabons and agency staiemonts of 
organoalKKi and functions are examples 
of documents appearing m this section. 


CIVIL RIGHTS COMMISSION 
Kansas Advisory Committee; Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U S. Commission on Civil Rights, 
that a meeting of the Kansas Advisory 
Committee to the Commission will 
convene at 8:45 a.m. and adioum at 5:00 
p.m.. on January 27,1966 and convene at 
0KX) a.m. and adjourn at 12:00 noon on 
)<inuary 26,1966, at (he Phillips i louse 
iiotcl, 12th and Baltimore, Kansas City. 
Missouri. The purpose of the meeting is 
to discuss a regional project on Bigotry 
and Violence and to make plans for a 
scries of civil rights forums in the 
Central States Region. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson. Durdett Loomis, 
or Melvin Jenkins. Director of the 
Central States Regional OfTice at 
(816)374-5253, (TDD 818/374-5099). 

1 tearing impaired persons who will 
attend the meeting and require the 
services of a sign language interpreter, 
should contact the Regional Office at 
loii.st fivcIS) working days before the 
scheduled date of the meeting. 

*11)0 meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Wii.<hingl€m, DC. December ?A, 
iims. 

Bert Silver, 

Assiitont Staff Director for Ht^hna! 
Programs. 

(FR Doc SS-30907 Filed 12-30<65. 6:45 ani| 
WHjjHa cooc fijs-ei4i 


Missouri Advisory Committee; Meeting 

Notice is hereby givers pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Missouri Advisory 
Committee to the Commission will 
convene at 6:45 p.m. and adjourn at 5:00 


p.m., on January 27,1986 and convene at 
9KX) a.m. and adjourn at 12:00 noon on 
January 26,1986, at the Phillips House 
Hotel, 12th and B^iltimore, Kansas City, 
Missouri. The purpose of the meeting is 
to discuss 0 regional project on Bigotry 
and Violence and to make plans for a 
series of civil rights forums in the 
Central States Region. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson. Morris Zimring, 
or Melvin Jenkins, Director of the 
Central States Regional Office at (018) 
374-5253, (TDD 816/374-5009), Hearing 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 
(he R^ional Office at least five (5) 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated at Washington, DC, December 24. 
1965. 

Bert Silver, 

Assistant Staff Director for Regional 
Prt^grams, 

(FR Doc. 85-30908 Filed 12-39-85; 8:45 am] 
aiuiNO coot 


Nebraska Advisory Commitlee; 
Meeting 

Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Nebraska Advisory 
Committee to the Commission will 
convene at 8:45 a.m. and adjourn at 5:00 
p.m., on January 27.1986 and convene at 
9:00 a m., and adjourn at 12:00 noon on 
January 28.1988, at the Phillips House 
Hotel, 12th and Baltimore, Kansas City, 
Missouri. The purpose of the meeting is 
to discuss a regional project on Bigotry 
and Violence and to make plans for a 
series of dvi) rights forums in the 
Central States Region.. 

(Arsons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson. Richard 
Nebraska, or Melvin Jenkins Director of 
the Central States Regional OfTice at 
(816) 374-5253, (TDD 816/374-5009). 
Hearing impaired persons who will 
attend the meeting and require the 
services of a sign language interpreter. 
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should contact the Regional Office at 
least five (5) working days before the 
scheduled date of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 

Dated ul WaKhingfon. DC. December 24. 
1985. 

Bert Silvor, 

Assistant Staff Director for Rt*gronat 
Programs. 

IVH Doc. B5-309U9 Filed 12-39-85; 8:45 dm| 
■ILUNQ COOC $305-01-11 


Ohio Advisory Committee; Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Ohio Advisory 
Committee on the Commission will 
convene at 10:00 a.m. and adjourn at 
12:00 noon, on January 18.1986. at the 
Clarion Hotel, 141 W. 6th Street, 
Cincinnati. Ohio. The purpose of the 
meeting is to discuss a project on fair 
housing In Parma, another project on 
education, and proposals for future 
projects. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson. Donald G. 

Prock or Clark Roberts, Director of the 
Midwestern Regional Office at (312) 
353-7371. (TDD 312/088-2188). Hearing 
impaired persons who will attend the 
meeting and require the services of o 
sign language interpreter, should contart 
the Regional Office at least five(51 
working days before the scheduled date 
of the meeting. 

The meeting will be conducted 
pursuant to the provisions of the rules 
and rf?guIations of the Commission. 


Daird at Wafihington. DC December 24. 
1983. 

Bert Sii%ar, 

Assistant Staff Director for Regional 
Pntgrams, 

|FR Doc. 85-30910 Filed 12-30-85; 8,45 am) 
•ituiio cooc 


Wisconsin Advisory Committee; 
Meeting 


Notice is hereby given, pursuant to thi 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights 
that a meeting of the Wisconsin 
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Advisory Comm it tot* to (he Comnussiiin 
will convene at 7:00 p.m. and adioum at 
*C00 p.m^ on liinuury 22.1006. at fhe 
Wisconsin Union, fu 19Lanolin). 
Madison. W'reconsin. The purpiLse of ihe 
mectfnK Is to discuss Incfian civil ii|;hts 
In W'isconsin. school desegn^jjation in 
Milwaukee, and new proptcls. 

Persiins desiring atkiitional 
information, or planning a preseolHlion 
to the Comnuttec. should cuntacf 
Committee Chairperson. Kwami: Salter 
or Clark Roberts. I)inH:lor of the 
Midwesl«?m Regional Office at (312) 
:v:i3-7371. (TDD 3l2/«86-21»Bi. Hearing 
impaired persons who will attend the 
meeting and require die services of a 
sign language uiterprelcr. should contact 
the Regional Oflice at legist five (5) 
working days before ihc scheduled dale 
of the meeting 

1110 meeting will lie conducted 
pursuant to the provisions of Ihc rules 
iind rcguIarfcMis of the Coramisston. 

tJiifed «H Wmrhiiifilim, DC. DHu*nilkif‘ 24. 
riHS. 

Ikft Stiver. 

Asmgtmt Sftr^ Utrfft:fhr far Hr%:uNHff 
i*n>f:ramai 

PR Doc. as^309t1 Filial 12-3CMef; ft4S tKnf 
BIUMM COM tnS-SMtl 


DEPARTMENT OF COMMERCE 
Foreign-Trade Zones Board 
tOrder No. 3191 

Resolution and Order Approving the 
Appltcatton of the South Louisiana 
Port Commission, for a Foreign-Trade 
Zone in the Parishes of St. Charles, St 
John the Baptist, and St James, LA 

Ih^ieedmgs of the Foreign Trade 
Zones Bfiuftl WiishTOgfon. DC. 

Resolution and Order 

Pursuant to Ihc authority griioted in 
the Foreign-Trade Zones Act of June 18. 
1934, as amended (19 U.S.C. Bla-81u|. 
the Foreign-Trade Zones Board has 
adopted Ihe following Resmhitfon and 
Orden 

l*he Board, having cunsidffrtfd the 
matter, hereby orders: 

After ronsidcrafion of the appficuliun 
of the South Louisiana Port Commissiun. 
a Inuisiana PubBc Corpomtion. fifed 
»vith the Foreign-Trade Zones Board (Ihe 
Board) on )anuary 18,1985. requesting a 
grant of authortfy fur establisbing. 
operating, and maintaining a gencnil- 
purpose foreign-trade zone in Ihe 
Umisfana Parishes of St. Charliis, St. 

|ohn the Baptist, and SL )ames. adpicent 
to the (^rammercy Customs port of 
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entry, ihc Begird, finding that the 
requiicments of the Foreign-Traiie 
Zones AfcU,a?w^meniletL ami ilit* Bo^>rd‘s 
n^guLiIioMrsTf* satisfied; and iIh* 
proposal is in the publir interest. 
approii?s the application. 

As the proposal involves upc^n spurge, 
on whifii liuildings Duiy be umstrucUKi 
by parties olhi;r than the gnmtein this 
approval includes authority to the 
grantee to permit the erection u! such 
buiklings. pursuant to Section 4011JI15 uf 
the Burad's regulalions, us ure necessary 
to cuity nut the zona proposal, providing 
that prior In its grunting .such pennission 
it shall have the concurrences of the 
local District Dirvetor uf Customs, thi; 
US. Army Dislrici Foginecr, when 
appropriate, and the Board's Eiiecalivi* 
Secretary. FurUu^f, the granteo shall 
notify the Board's Executive Sew^lury 
fur approval prior to Ihe cu)mmejKz;iiMrnl 
uf any munuLicturing operation within 
llie Zorut. The Secrolary uf CumoDerci!. 
as Chairman and Executive Oflicer of 
the Board, is hereby Huthorized to h^siie 
a grant of authority and appropriate 
Board Order. 

Grant to Establish, Operate, and 
Maintain a Foreign*Tracie Zone in the 
Parishes of St. Charles, St. |ohn the 
Baptist, and Sf. (ames. Louisiana 

Whereas, by an Act of Congre.sa 
approvfxl lone 18, 1934. an Act "‘Fo* 
provide for the csiabli&hmenL operation, 
and nuiiolcnance of fureig^i-trade Z4mes 
in purl of entry of the United States, to 
expedite and encourage foreign 
crenunerce, and for ot^r porpoaes," as 
amended (19 U>5kC. 81u*81n) |lha Act], 
Ihc Foreign-Trade 2U>nes Doiurd (the 
Board) is authorixi^d and empowered to 
grant to corporations ihe privilege of 
establishing, cipirraling. and maintaining 
foreign-trade zones in or adiaccnl Hi 
ports of entry under the jurisdiction of 
Ihe United Stiitm: 

Whereas, the South Louisiana Port 
CiHnmhuiiiHi (the Crantet;) has mode 
uppliiailron (Bled (anuary 18» 1985. 
Uockal No. 2-85. SB FR 3944) m due and 
proper form to the Board, requesting Ihe 
establishmenl. opera iitMi. and 
maintenance of a foretgn-trsde zone at 3 
sites in the Parishes of St. Charles. St. 
John Ihe Bap4isL and St lames, 
Louisiana, adlacent to the Crainmerc> 
CantcMns port of enirr. 

Whereas, notice oi said appluuiiioa 
has been given itnd pubhshed. and fuU 
opportunity b.is htyva afforded all 
interested ptirties to be heard; and. 

Whereas, the Qonrd has found that the 
requircmcnis of Ihe Ad and the Board's 
regulations (15 CFR Part 490] are 
satrsficti; 

Now. Therefore, the Board hereby 


granis to the Grantee the privilifge of 
estaldishing. op^Tuting, and maintaining 
« fcireign-triide zom?. designated on the 
records of the Board as Zone Nu. 124 at 
the locations mentioned above and more 
parlicnilariy dii;scribed on the maps and 
drawings accompanying the application 
in Exhibits IX and X. subject to the 
provisions, conditions, and rcsIricHons 
of the Ad and the* reguhitions issued 
thereunder, to the same extent as though 
the same were fully set forth herein, and 
also to the following express conditions 
and liniitatioiis: • 

Operation of the foreign-trade zone 
.shall lie ronunenced by the Grantee 
within a reasonable Ume from the date 
of issuance of the grunt, ami prior 
thrrreto the Grantee shall obtain ail 
necessary permits frun Federal. Stair, 
and municipal atith<HitM.*8. 

'Hie (JraolffT*shall oIIdw oifnrers and 
eniplojfrrs of the United Stairs free and 
unrestricted access to and thruughnut 
Ihe foreign-trade zom? sites in the 
performrmce of Ihfrir ofTicial duties. 

The Grantee shall notify Ihe exculivc 
Secretary of fhe Board Cbr approval prior 
to Ihc commencement of any 
munufacJuiingcipemfioos within the 
zone. 

The grant shali nut be construed to 
iTfflieve the Grantee from liabibty for 
injury or damage to the persim or 
property of otfkrrs occasioned by the 
construction, operation, or oiaintenance 
of said zone, in no evenl shall the 
United Stalas liable Ihetefor. 

I'he grant m fiuiher subject to 
sctllemcnL locally by the District 
Director of Customs and the Army 
District F.nginc^r with the Grantee 
rf?giirdiag cempBaace with their 
respective requirements for the 
protection of the revenue of the Umtird 
Slates and the instailation of suitable 
fadlilies 

Id witness wftereot the Fcirefgn-Tmde 
Zones Board hfis caused Hs name to be 
signed and its seal te be affixed thereto 
by its Chaimcin and Executive Officer 
at Washington, DC this 2fnh day of 
Df?cenibnr 1985. pnnraant to Order of the 
Board. 

FcifTYgn-Trade Zofi^ BcMfd 
Malcolni Baldhge. 

Chnirmoo rn>d£>nrw/iw» O^fwrr. 

Attest: 

|ohn ). Ua Ponte. )r. 

Espcutivi* Secretary: 

|Mi Doc. 85-3(908 Filed 12-30-85; 845 «<m| 
MtUNO COM 3il<M)S-«l 
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international Trade Administration 
IA-570-S06I 

Porcetaimon-Steel Cooking Ware From 
the People's Republic of China; 
Initiation of Antidumping Duty 
Investigation 

agency; Inlemational Trade 
Administration. Import Administration, 
Commerce. 

ACTION: Notice. 


summary: On the basis of a petition 
filed in proper form with the United 
States Department of Commerce, we arc 
initiating an antidumping duty 
investigation to determine whether 
porcelain’on-stecl cooking ware from 
the People’s Republic of China f TRC”) 
is being, or is likely to be sold in the 
United States at less than fair value. We 
are notifying the United States 
International Trade Commission (ITC) 
of this action so that it may determine 
whether imports of these products 
materially tniure, or threaten material 
injury to. a United States industry. If this 
investigation proceeds normally, the ITC 
will make its preliminary determination 
on or before january 21.1906. and we 
will make ours on or before May 13, 

19B6. 

EFFECTIVE DATE: December 31,1965. 

FOR FURTHER INFORMATION CONTACT: 
Charles Wilson. Office of Investigations. 
Import Administration. International 
Trade Administration. U.S. Department 
of Commerce. 14ih Street and 
Constitution Avenue. NW., Washington. 
DC 20230; telephone: (202) 377-52fla 
SUPPLEMENTARY INFORMATION: 

The Polilton 

On December 4.1965, we received a 
petition filed by the Porcelain-on-Steel 
Committee of the Cookware 
Manufacturers Association and General 
Muusewares Corp. on behalf of the U.S. 
industry pioduQiig porcc)ain*onsteel 
cooking ware. In compliance with the 
filing requirements of S 353.36 of the 
Commerce Regulations (19 CFR 353^). 
the petition alleged that imports of this 
mor^andisG from the People’s Republic 
of China are being, or are likely to be» 
sold in the United States at less than fair 
value within the meaning of section 731 
of the Tariff Act of 1930. os amended 
(“the Act”), and that these imports 
materially injure, or threaten material 
injury to. a United States industry. 

Initiation of Investigation 

Under section 732(c) of the Act. we 
must determine, within 20 days after a 
petition is Tiled, whether it sets forth the 
allegations necessary for the initiation 


of on ontidumping duty investigation 
and whether it contains information 
reusonobty available to the petitioners 
supporting the allegations. We have 
examined the petition on porcclain-on- 
steel cooking ware from the PRC and 
hiivc found that it meets the 
requirements of section 732(b) of the 
Act. I’hcrefore, in accordance with 
section 732 of the Act. we are initiating 
an antidumping duty investigation to 
determine whether porcelain-on-stecl 
cooking w^are from the PRC is being, or 
is likely to be. sold in the United States 
at less than fair value. In the course of 
our investigation, we will determine 
w hether the economy of the PRC is 
state-controlled to an extent that sales 
of such or similar merchandise in the 
home market or to third country markets 
do not permit determination of foreign 
market value. If it is determined to a 
slate-controlled economy, we will then 
choose a non-state-conlrolled economy 
surrogate country for purposes of 
determining foreign market value. If our 
investigation proceeds normally, we will 
make our preliminary determination by 
May 13.1986. 

Scope of Investigation 

The products covered by this 
investigation are porcelatn-on-sleel 
cooking ware includii^ tea kettles, 
which do not have sclf^ntained 
electric heating elements. All of the 
foregoing are constructed of steel, and 
are enameled or glazed with vitreous 
glasses. These products arc provided for 
in items 654.0815. 654D624. and 654.0627 
of the Tariff Schedule of the United 
States Annotated ( TSUSA ). 

Kitchenware, whi^ Is currently 
reported under item 654.0620 of the 
TSUSA. is not subject to this 
Investigation. 

United Stales Price and Foreign Market 
Value 

United Slates price wns derived from 
Customs FOB value per unit and per 
pound of porceiain-on-steel cooking 
ware from the PRC. Petitioners, alleging 
that the PRC Is a state-controlled- 
economy country, derived foreign 
market value from Information on the 
Customs values per unit and per pound 
for porcelain-on-steel cooking ware from 
Singapore and Thailand. In accordance 
with the provisions of 19 CFR 
353.36(a)(8). Petitioners selected 
Sinagpore and Thailand as possible 
surrogate countries l>ecause they export 
the pi^ucl named in the petition to the 
United States and because the 
Department has expressed o willingness 
to use them as surrogates for the PRC in 
past investigations. Based on their 
calculations using these figures. 


petitioners allege a dumping margin 
ranging from 95 percent to 710 percent if 
calculated on the basis of unit value, 
and from 58 percent to 112 percent if 
ailculated on the basis of value per 
pound. 

Notification of ITC 


Section 732fd) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. Wc will 
notify the ITC and make availoble to it 
all nonprivlli^d and nonconfidential 
information. Wo will also allow the ITC 
access to all privileged and confidential 
information In our Hies, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
the consent of the Deputy Assistant 
Secretary for Import .Administration. 


Preliminary Determination by ITC 


The ITC will determine by January 21, 
1986, whether there is a reasonable 
Indif^atiun that imports of porcelain-on- 
steel cooking ware from the People’s 
Republic of China materially injure, or 
threatening injury to. a United States 
industry. If its determination is negative 
the investigation will terminate: 
otherwise, it will proceed according to 
the statutory procedures, 

Cilbcrl B. Kaplan, 

Deputy Assistant Secretary for Import 
Administratioiu 


December 24.1965. 


|FR Doc 65-30921 Filed 12-30-65,6:45 um] 
SlUJNa CODE JStS-OS-N 


IA-201-5041 


Porceiairvon-Steet Cooking Ware From 
Mexico; Initiation of Antidumping Duty 
Investi^tion 


AGENCY’ International Trade 
Administration, Import. Administration. 
Commerce. 

ACTION: Notice. 


SUMMARY: On the basis of a petition 
filed (n proper form with the Dcparlm* nt 
of Commerce, we are initiating an 
antidumpting duty investigation to 
determined whether pnrcelain-on-steel 
cooking ware from Mexico Is being, or is 
likely to be sold in the United States at 
less than fair value. We are notifying the 
United Stales International Trade 
Commission (ITC) of this action so that 
it may determine whether Imports of 
these products materially injure, or 
threaten material injury to. a United 
States industry. If this investigation 
proceeds normally, the FTC will make iU 
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preliminary detemiinalion on or before 
January' 21. 198a and we will make ours 
on or before May 13.19flli. 

EFFECTIVE DATE December 31,1985 
FOR FURTHER INFORMATION CONTACT; 
Charles Wilson. Office of Investigations. 
Import Administration. International 
Trade Administration. II.S. Department 
of Commerce, 14lh Street and 
(amstitiition Avenue, NW.. U^lshi^gton. 
DC 20230: telephone: (202) 377-5288. 
r.JPRLEMENTARY INFORMATION: 

The Oelilion 

On December 4.1985. we received a 
petition filed in proper form on behalf of 
the Porcelian-on*SteeI Committee of the 
CoGikware Manufacturers Association 
and Ceneral Housewares Corp. with 
respect to porcelain-on-steel cooking 
warp from Mexico. In compliance with 
the filing requirements of 5 353.36 of the 
Commerce Regulations (19 CFR 353.36). 
the petition alleged that imports of 
piirreluin-on*,sleeJ cooking ware from 
Mexico are being, or are likely to be. 
sold in the United States at less than lair 
Value within the meaning of Miction 731 
of the Tariff Act of 1930. as amended 
(the Act), and that these imports 
materially infiire. or threaten material 
injury to. a United State.s industry. 

Initiation of Investigation 

Under section 732|c| of the Ad. we 
must determine, within 20 d.iys after a 
petition is filed, whether it sets forth the 
allegations necessary fur the initiation 
of an antidumping duty investigation, 
and whether it contains information 
reasonably available to the petitioners 
ft<«Pporting the allegations. We have 
examined the petition on porcelahi on- 
8irel cooking ware from Mexico and 
have found that it meets the 
requirements of section 732(b) of the 
Act. Therefore, in accordance with 
section 732 of the Act. we are initiating 
on antidumping duty investigation to 
determine whether porcclain-on-sleel 
cooking ware from Mexico is Iming. or is 
likely to be. sold in the United States at 
less than fair value. If our in\ cstigalion 
proceeds normally, we will make our 
preliminary determination bv May 13. 
1988. 

Scope of Investigation 

The products covered by this 
investigation are porcelain-on-steel 
cooking ware including tea kettles, 
which do not have self-contained 
clei'tilc heating elements. All of Ihe 
foregoing are constructed of steel, and 
art enameled or glazed with vitreous 
glasses. l*hcsc products are currently 
provided for in items 654.0615. 654.0624. 
and 654.0827 of the Tariff SchaMe of 


the rinitnlStates AnnotatedfTSUSAJ. 
Kitchenware, currently reported under 
item 654 0H28 of the TSl/SA is not 
subject to this investigation. 

United States Price and Foreign Market 
Value 

In its sales at less than fair value 
allegation. Ihe petitioners based United 
Slates price on price quotations. FOB 
Nuevo l^iredo. from the two possible 
respondents. Foreign market value is 
based on home m^irket prices of the 
possible respondent. FOB factory. Based 
on the comparison of United States price 
and foreign market value, petitioners 
allege dumping margin.^ ranging from ten 
percent to 131 percent. 

Notification of ITC 

Section 732(d) of Ihe Act requires us 
to notify Ihe ITC of this action and to 
provide it with Ihe information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all nonprivileged and nonconfidenlial 
information. We will also allow the FFC 
access to all privileged and cnnndential 
information in our files, provided it 
confirms in writing that it will not 
disclose such information cither publicly 
or under an administrative protective 
order without the consent of the Deputy 
Assistant Secn?tary for Import 
Admlnistnition. 

Preliminory Determination by ITC 

The ITC will determine by January 21. 
1986. whether there is a reasonable 
indication that imports of porcelain-on- 
steel cooking ware from .Mexico 
materially injure, or threaten material 
injury to, a United Stales industry. If its 
determination is negative the 
investigation will terminate; otherwise, 
it will prcH:eed according to the statutory 
and regulatory* procedures. 

Gilbert B. KapUn. 

ikfputy Assistatft St*iJVtary for Import 
Aiiministmthn, 

December 24. 19H5. 

(I*R Doc 85-30923 Filed 12-30^. 8:45 4tni| 
BlCVtlilC COOC 3SlO>OS M 


IA-S83-S08) 

Porcelain-on-Steel Cooking Ware From 
Taiwan; Initiation of Antidumping Duty 
Investigation 

agency: International Trade 
Administration, Import Administration, 
Commerce. 
action: Notice. 

summary: On the basis of a petition 


nied in proper form with the United 
States Department of Commerce, we are 
. initiating an antidumping duty 
investigation to determine whether 
porccliiin on-stecl cooking ware from 
Taiwan is being, or is likely to be sold in 
the United States at less than fair value. 
Wc are notifying the United Stales 
International Trade Commission (ITC) 
of this action so that it may determine 
whether imports of these products 
materially injure, or threaten material 
injury to. a United States industry. If this 
investigation proceeds normally, the h'C 
will make its preliminary determination 
on or before January 21,1986, and we 
will make ours on or before May 13. 

1 <) 86 . 

EFFECTIVE DATE.* December 31.1985. 

FOR FURTHER INFORMATION CONTACT: 

Charles Wilson. Office of Investigations, 
Import Administration. International 
Trade Administration, U.S, Department 
of Commerce. 14th Street and 
Constitution Avenue, NW.. Washington. 
DC 26230: telephone: (202) 377-.52aa 

SUPPLEMENTARY INFORMATION: 

The Petition 

On December 4.1985, we received a 
petition Tiled on behalf of Ihe Porcelain- 
on-Steel Committee of the Cookware 
Manufacturers Association and Generid 
Housewares Corp. with re.spect to 
porcelain on-sleel cooking ware from 
Taiwan. In compliance with the filing 
requirements of § 353.36 of Ihe 
Commerce Regulations (19 CFR 353.30). 
Ihe petition alleged that imports of this 
merchandise are being, or arc likely to 
be. sold in the United States at less than 
fair value within the me<injng of section 
731 of Ihe Tariff Act of 1930, as amended 
(the Act), and that these imports 
materially injure, or threaten material 
injury to, a United States industry. 

Initintion of Investigation 

Under section 732(c) of the Act. we 
must determine, within 20 days after a 
petition is filed, whether it sets forth the 
allegations nc*cessury for the initbition 
of an antidumping duty investigation 
and whether it contains information 
reasonably available to the petitioner 
supporting the allegations. We have 
examined the petition on porcelain-on- 
slecl cooking ware and have found that 
it meets the requirements of section 
732(b) of the Act. Therefore, in 
accordance with section 732 of the Act. 
we arc initiating an antidumping duty 
investigation to determine whether 
porcelain-on-sleel cooking ware from 
Taiwan is being, or is likely to be. sold 
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in the United States at less than fair 
value. If our invffsf jgrttion proceeds 
normally we will make our preliminary 
determination cm or before May 13, 

Scope of lovcsligation 

l*hn products covered by this 
investi){afion nre porcelain-on-.stecl 
cooking ware including tea kettles. 
v\bich do not have self'Contained 
electric h&itting elements. All of the 
forogoing arc constructed of sttteL and 
are enameled or glazed with vitreous 
glasses. Tliesc producis are provided for 
in items Q54.0B1S. a54j0824. and 854iHl27 
of the Tariff Schiidalii of tbf^ Uoitetl 
States Annotated Kitri)eflv%>are 

currently reported under item 054 
of the TSU^A is not subject to lliis 
investigation. 

United States Price and Foreign Market 
Value 

PeUltoners bas<>d United States price 
on price quolalkins by Taiwanese 
cTXportcrs for sales to imreiated 
purciiasers. Petitioners basotl foreign 
market value on both constructed value 
and. in the case of two companies with 
significanl home market saliui, on actual 
home market prices. Based on the 
comparison of actual home market 
prices and United Stales price, 
petitioners allege dumping margins 
ranging from 7 percent to 65 percent. 
Bused on the comparison of the 
constructed value and United Slates 
price, petitioners allege dumping 
margins rattging from Zt perotmt Ui 70 
perocnl. 

Notificatjon of ITC 

Snciton 732(d| of the Act nnyutres us 
to notify the fTC of this action and to 
provide it with the information we used 
to arrive at this determimitton. We will 
notify tbe fl C and make available to it 
all nonpriviloged and noniuaifkiiintiai 
information. We will also allow the FI'C 
access to oil privileged and ootiTidential 
information in our files, provided it 
confirms that it will not drsdnse such 
information either publicly or under an 
administrative protective order without 
the consent of the Deputy AssisUint 
Secretary for Import Administratuin. 

Preliminary Determioation by ITC 

The ITC will determine by January 21« 
1980. whether there is a reasonafilc 
indication that imporU of porcelain-on* 
stt*d cooking ware from Taiwan 
materially injure, or Ihreateniog material 
injury' to. a United States industry. If its 
determination is negative the 
investigation will terminate: otherwise. 


it will proceed according to the statutory 
and regulatory procedures. 

Gilbert B. Kaphra. 

Di'puty Asisistani fuasruOirv Utrtmfu$n 
Admimstmtiov. 

I>rccmt>rr 24.1985 

P’R Doc. 85-30922 Filed 12-3<X-a3.6:45 am] 
SttilUC COOC MU>-DS-M 


tC-8S3-S09J 

InitiatkHi of Countervailing Duly 
Inveatlgation; Porceldin«On-StoeI 
Cooking Ware From Taiwan 

agifncy: Import Administmtion. 
Intematkmal Trade Administration. 
Commerce. 
action; Notice. 

SUMMARY: On the basis of a petition 
filed in proper form with tbe U.S. 
Department of Commerce, wc are 
initiating a counterv ailing duty 
investigation to detemrmo whether 
manufacturers, producers or exporters 
in Taiwan of porcdafn-on-steel cooking 
ware, as described in the •^cope of 
Investigation** seaion of tliis nrjtice. 
receive benefits which constitute 
subsidies within the meaning of the 
counlcn'ailing duty law. Wc are 
notifying the U.S. Intcrnutional Trade 
Commission (ITC) of this action, so that 
it may determine whether imports of the 
subject merchandise from Tatw*an 
materially injure, or throalen material 
Injury to, u U.S. industry. The ffC will 
make its prcliminaiy* determination on 
or before January 21.19fi0. 

If our investigation proceeds luirmally, 
we will make a preliminary 
determination on or before February 27, 
19«i, 

EFFECTIVE DATE: December 31. IWia. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Tillman. Office of 
Investigations. Import Administration. 
International Trade Administration. U.S. 
Department of Commerce. 14th Street 
and Constitution Avenue. NW.. 
Washington, DC 20230: leJephonr (202J 
377-2438. 

SUPPLEMENTARY INFORMATION: 

The Petition 

On December 4.1085. we rer 4 }ived a 
pelilion in proper form filed by the 
Porce!nin-On*Sleel t^mmlttee of the 
Cookware Manufacturers Association 
and the General I lousewares 
Corporation. In compiianoe with the 
filing requiri'menls of S 355.26 of the 
Commerce Regulations (19 CFR 355J^|. 
the petition alleges that manufacturops, 
producers or exp^wiers in Taiwan of 
porcehiin-on'Stcel cooking ware receive 


subsidies within the meaning of section 
701 of the Tariff Act of 1930, as amended 
(the Act). In addition, the petition 
alleges that such imports materially 
injure, oc threaten material injury^ to. a 
U S, industry* producing a like product 

Since Taiwan Is entitled to ua Injury 
determination under section 701(bJ of 
the Act. tbe ITC is required to delerminr 
whether imports of the subject 
merchandise from Taiwan materiaDy 
injure, or threaten materia] injury* to. a 
U.S. industry. 

initiation of Invo&tigaliou 

Under sceboo 702(c) of ibe Act. wr 
must determine, within 20 days after a 
petition is filed whether the petition 
sets forth the allegntions necessary for 
the inilsation of countervailing duty 
investigation, and whether it contains 
iiiibrniation reasonably aiailable to the 
petitioner supporting the allegations. We 
have examined the petition on 
porcelainH>n-steei cooldng w*arp from 
Tniv%'an and have found that it m«*ets the 
requirements of section 702(b] of tbe 
Act. Therefore, we are imtuiting a 
countervailing duty investigatkin to 
determine whether oumufacturers. 
pruducens or exporters in Taiwan of 
porcelain-on>t1eel cooking wan*, as 
described in the *'Scope of 
Investigation*' section of this notice, 
receive benefits which constitute 
subsUlies. If our invesligation prcK:ecd.s 
normally, we will make our preliminary 
determination on or before February 27, 
1985 

5>cope of Investigation 

The producis covered by this 
investigation are porcelain-on sted 
cooking ware, including teakettles, 
which do not have selhcontainrd 
electric heating elements. All of the 
foregoing arc constructed of steel, ami 
are enameU?d or glazed with vitreous 
glasses. These products arc provided for 
in items 054.0815, 654.0324 and 654.082'^ 
of the Tariff Schedules of the VnftiHi 
States Annotated fTSl^\]. Kitchen 
ware, currently provided for under Hem 
654.0828 of the TSUSA, Is not subject ta 
this investigation. 

Allegations of Subsidies 

The pettlum lists a number of 
practices by the Tahvan authmities 
which allegedly confer subsidies on 
manufaclurers. prmliicers or expmtm 
in Taiwan of porci3lain<ni'Slef*l conktrjt 
ware. We are initiating an inves!igH!i«m 
on the fotbm'ing programs; 

• Pn'fereniiul Export Financing. 

• pAporl boss Reserves. 

• Dnmeslir Bimefits under the St.ituSi’ 
for Fncouraflctment of Inveslrneni: 
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• Acxelenited Oe}>rcciatlon and Tax 
Holidays^ 

• Duly Exemptions and Deferral on 
In ported Equipment: 

• Preferential Long-Term Loans: 

• Preferential Income Tax Rate 
Ceiling of 22 Percent. 

We arc not initiating an investigation 
on the following programs: 

• Tux Exemptions for Export Sales. 

• Tax Deduction for investment in 
Production Equipment. 

• I>omestic Benefits under the Statute 
for Hneouragement of Investment— 
Preferential Income Tax Rule Ceiling of 
25 Percent. 

iheae programs were determined not 
to confer subsidies in Final Negative 
Counten'aiJing Duty Determination: 
Welded Carbon Steel Line Pipe from 
Taiwan (signed on December 23,1965). 
Under the Act, the non-excessive 
rrmission of indirect taxes is not 
considered a subsidy. The rebate or 
exemption conferred by Tax Exemptions 
for Export Sales does not exceed the 
amount of tax borne by goods sold 
domestically. Therefore, this program 
does not confer countervailable ^nefits 
within the meaning of the countervailing 
duty law. The benefits conferred by Tax 
Deduction for Investment in Production 
Equipment, and Preferential Income Tax 
Rate Ceiling of 25 percent, arc not 
limited to an industry or enterprise or 
group of industries or enterprises. 
Therefore, these programs do not confer 
countervailable benefits within the 
meaning of the counten'ailing duty law. 

Notificatloo of ITC 

Section 702(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this deferminatton. We will 
notify the ITC and make available to it 
all nonpHvileged and nonconfidcntial 
information. We will also allow the fTC 
iiccess to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
ihc written consent of the Deputy 
Assistant Secretary for Import 
Administration. 

Pr<^^lllil^try Dotermination by ITC 

The rrc will determine by January 21. 
j i936, whether there is a reasonable 
I indication that imports of porcelnin-on- 
; *tcel cooking ware from Taiwan 
^materially injure, or threaten material 
•I ‘nfury to. a U S. industry. If its 
! ^termination is negative, this 
investigation will terminate: otherwise, 

[it wd! proceed according to the statutory 
h procedures. 
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This notice is published pursuant to 
section 702(C)(2) of the Act. 

Gilbert B. Kaplan, 

Deputy Assistant Secretary for import 
Administration. 

December 24,1965. 

{Vn Doc, 85-30925 Filed 12-30-65; 8:45 am) 
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IC-201-505J 

Initiation of Countervailing Duty 
Inveatigation: Porcelain-On*Steel 
Cooking Ware From Mexico 

agency: Import Administration, 
International Trade Administralion. 
Commerce. 

ACTION; Notice. 

SUMMARY: On the basis of a petition 
filed in proper form with the U.S. 
Department of Commerce, we are 
initiating a countervailing duty 
investigation to determine whether 
manufacturers, producers, or exporters 
in Mexico of porcelain-on-steel cooking 
ware, as described in the "Scope of 
Investigation** section of this notice, 
receive benefits which constitute 
subsidies within the meaning of the 
counterv'ailing duty law. We are 
notifying the U.S. International Trade 
Commission (ITC) of this action, so that 
it may determine whether imports of the 
subject merchandise from Mexico 
materially injure, or threaten material 
injury to. a U.S, industry. The ITC will 
make its preliminary determination on 
or before fanuary 21.1986. If our 
investigation proceeds normally, we will 
make our preliminary determination on 
or before February 27.1986. 

EFFECTIVE DATE: December 31.1985. 

FOR FURTHER INFORMATION CONTACT: 
Barbara Tillman. Office of 
Investigations. Import Administration, 
International Trade Administration. U.S. 
Department of Commerce. 14lh Street 
and Constitution Avenue. NW., 
Washington. DC 20230: telephone: (202) 
377-2436. 

SUPPLEMENTARY INFOflMATION: 

The Petition 

On December 4.1985, we received a 
petition in proper form filed by the 
Pofcelaln-On-Stecl Committee of the 
Cookware Manufacturers Association 
and the General flousewares 
Corporation. In compliance with the 
filing requirements of S 355.26 of the 
Commerce Regulations (19 CFR 355.26). 
the petition alleges that manufacturers, 
producers, or exporters in Mexico of 
porcelain-on-sleel cooking ware receive 
subsidies within the meaning of section 
701 of the Tariff Act of 1930, as amended 


(the Act). In addition, the petition 
alleges that such imports materially 
injure, or threaten material injury to. a 
U.S. industiy producing a like product. 

On AprU 23.1905. the Office of the' 
United States Trade Representative 
announced that Mexico is a **cotinlr>' 
under the Agreement", within the 
meaning of section 701(b)(2) of the Act. 
Consequently. Title VII of the Act 
applies to this investigation and the ITC 
is required to determine whether 
imports of the subject merchandise from 
Mexico materially injure, or threaten 
materia] injuiy* to. a U.S. industiy. 

Initiation of Investigation 

Under seclion 702(c) of the Act. we 
must determine, within 20 days after a 
petition is filed, whether the petition 
sets forth the allegations necessary* for 
the initiation of a counterv'ailing duly 
investigation, and whether it contains 
information reasonably available to the 
petitioner supporting the allegations. We 
have examined the petition on 
procelain-on-steel cooking ware from 
Mexico and have found that it meets the 
requirements of section 702(b) of the 
Act. Therefore, wc are initiating a 
countervailing duty investigation to 
determine whether manufacturers, 
producers, or exporters in Mexico of 
porcelain-on-steel cooking ware, as 
described in the ‘‘Scope of 
Investigation" section of this notice, 
receive benefits which constitute 
subsidies. If our investigation proceeds 
normally, wc will make our preliminary 
determination on or before February* 27, 
1966. 

Scope of Investigatioa 

The products covered by this 
investigation arc porcelain-on-steel 
cooking ware, including teakettles, 
which do not have self-contained 
electric heating elements. All of the 
foregoing are constructed of steel, and 
are enameled or glazed with vitreous 
glasses. These products are provided for 
in items 654.6815. 654.0824, and 654 0827 
of the Tariff Schedules of the United 
States, Annotated, Kitchen ware, 
currently reported under item 654.0828 
of the TSU^, is not subject to this 
investigation. 

Allegations of Subsidies 

The petition lists a number of 
practices by the govemmtMit of Mexico 
which allegedly confer subsidies on 
manufacturers, producers, or exporters 
in Mexico of porcelain-on^steel cooking 
ware. We are initialing an investigation 
on the following programs: 
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• Fund for the Promotion of 
Exportation of Mexican Manufactured 
Products (FOMEX). 

• Preferential Federal Tax Credits 
(CFi’ROFl). 

• Fund for Industrial Development 
(FONEI). 

• Energy Discounts and Rebates. 

• Guarantee and Development Fund 
fur Medium and Small Industries 
(FOGAIN). 

• Article 94 Loans. 

• Accelerated Depreciation 
Allowances. 

• Import Duty Reductions and 
Exemptions. 

• Preferential Vessel, Freight. 
Terminal and Insurance Benefits. 

• Nadonal Financiera. S.A.. Loans 
(NAFINSA). 

• National Fund for Industrial 
Development (FOMIN). 

• Loans from the Mexican National 
Bank for Foreign Trade (BANCOMEXT). 

• Export Credit Insurance. 

• Trust For Industrial Parks, Cities, 
and Commercial Centers (FIDEIN). 

• The Mexican Institute of Foreign 
Trade (IMCE). 

• Port Facilities. 

• New Exchange Risks Trust Fund 
Program (FICORCA). 

• Preferential State Investment 
Incentives. 

Although not specifically alleged by 
petitioners, we are initialing an 
invesligutiun to ascertain whether the 
Mexican porceluin-on-steel cooking 
ware industr>’ receives any beniiftts 
under the following pro^ams: 

• Foreign Currency Financing of 
Imports (PROHDE). 

• Covemmcnt'Financed Technology 
Development. 

Based on information available to the 
Department, we are also initiating an 
investigation on the following programs 
to determine whether they may 
constitute subsidies and whether they 
benefit the porceloin on stcel cooking 
ware industry: 

• Drawback Adjusted for Changes In 
Exchange Rates. 

• Temporary Importation Scheme. 

We arc not initiating an investigation 

on the following program: 

• National Preinvestment Fund for 
Studies and Proiects (FONEP): 

Petitioners allege that the Mexican 
government provides financing for 
economic, technical, and feasibility 
studies through FONEP. which is 
administered by the national 
development bank (NAFINSA). In the 
Final Affirmative Coo/iZen'o////^ Duty 
Detemiination: Bars and Shapes from 
Mexico (49 FR 32889) (August 17.1984). 
the Department ruled that such loans 
are available to all companies In Mexico 


and arc not limited to a specific 
enterprise or industry, or group of 
enterprises or industries. Because 
petitioners have not presented any new 
information or alleged changed 
circumstances with respect to FONEP, 
we arc not initiating on this progrant 

Notification of ITC 

Section 702(d) of the Act requires us 
to notify the ITC of this action and to 
provide it with the information we used 
to arrive at this determination. We will 
notify the ITC and make available to it 
all non-privileged and non^confidcntial 
information. We also will allow the ITC 
access to all privileged and confidential 
information in our files, provided it 
confirms that it will not disclose such 
information either publicly or under an 
administrative protective order without 
the ivritten consent of the Deputy 
Assistant Secretary for Import 
Administration. 

Preliminary Determination by ITC 

The ITC will determine by January 21, 
1980. whether (here is a reasonable 
indication that imports of porcelain^on- 
steel cooking ware from Mexico 
materially injure, or threaten material 
injury to. a U.S. industry. If its 
determination is negative, this 
investigation will terminate: otherwise, 
it will proceed according to statutory 
procedures. 

This notice is published pursuant to 
section 702(C)(2) of the Act. 

Gilbert B. Kaplan, 

Deputy Assistant Secretory for Import 
Administration. 

December 24.1965. 

|FR Doc. 85-30924 Filed 12-30^; 645 am] 
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Certain Welded Carbon Steel Standard 
Pipe and Tube From India; Preliminary 
Determination of Sales at Less Than 
Fair Value 

AGENCY: International Trade 
Administration. Import Administration. 
Commerce. 


SUMMAHY: We have preliminarily 
determined that certain welded carbon 
steel standard pipe and tube (standard 
pipe and tube) from India are being, or 
are likely to be. sold In the United States 
at less than fair value and that critical 
circumstances do not exist with respect 
to imports of this merchandise for two 
respondents (Gujarat and Zenith) and 
do exist for the third (1‘ISCO). We have 
notified the U.S. International Trade 
Commi.ssion (fTC) of our determination. 


and we have directed the U.S. Customs H 
Service to suspend liquidation of all H 
entries of the subject merchandise as ■ 
described in the Suspension of H 

Liquidation*' section of this notice. If this H 
investigation proceeds normally, we will H 
make a final determination by March la B 
1966. ■ 

EFFECTIVE DATE: December 31. ItlttS. I 

FOR FURTHER INFORMATION CONTACT: I 

John Brinkmann or Terri A. Feldman. I 
Office of Investigations. Import I 

Administration. International Trade I 

Administration, U.S. Department of I 

Commerce, 14th Street and Constitution ■ 
Avenue. NW., Washington. DC 20230; I 

telephone: (202) 377-3965 or (202) 377- ■ 

0160. ■ 

SUPPLEMENTAL INFORMATION: ■ 

Preliminary Determination ■ 

Based upon our investigation, we have I 
preliminarily determined that standard I 
pipe and tube from India are being, or H 
are likely to be. sold in the United Stales I 
at less than fair value, as provided in I 

section 733(h) (19 VS.C. 1673b(b)) of the ■ 
Tariff Act of 1930, as amended (the Act). H 
The margins preliminarily found for all I 
companies investigated are listed in tho ■ 
"Suspension of Liquidation*' section of H 

this notice. I 

If this investigation proceeds I 

normally, we will make a final B 

determination by March 10.198a B 

Case History B 

On July la 1965. wo received a B 

petition in proper form filed by the B 

Standard Pipe and Tube Subcommittee B 

of the Committee on Pipe and Tube B 
Imports (CPTl). and by each of the B 

member companies who produce B 

standard pipe and tube, bi compliance B 
with tho filing requirements of S 353.3^) B 
of the Commerce Regulations (19 CFR B 
353.38), the petition alleged that import.^ B 
of the subject merchandise from India B 
are being, or arc likely to be. sold in thi!^ B 
United States at less than fair value B 
within the meaning of section 731 of the B 
Act and that these imports are B 

materially injuring, or threatening B 

material injur>' to, a United States B 

industry. B 

After reviewing the petition, we fl 

determined that it contained sufflcienl B 

grounds upon which to initiate an B 

antidumping duty investigation. We B 

notified the ITC of our action and B 

initiated such on investigation on B ‘ 

August 9.1985 (50 FR 32244). On August B ■ 
30,1985, the ITC determined that then' B ' 
a reasonable indication that imports of B | 
standard pipe and tube are materially B 
injuring, or threatening material injury B . 
to. a U.S. industry (50 FR 37068). fl 
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action: Notice. 
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On Srplember 24, J9tt5, wc received 
an amendment to the petition ailf*ginn 
crilicai circumstances* 

On September G. 19B5. a questionnaire 
was presented to counsel for 
n spondents. On October 21 and 22, 

MVSB. Tata Iron ft Sled Co., Ltd. (TISCO) 
and'Zenith Steel Pipes ft Industries, iJd. 
(Zenith) responded to our qui^tionnainv 
On Novcml>er 13.1?t85, Gujnmt Steel 
Tiibet, Ltd. (Gujanit) presented n 
voluntary response to our questionnaire. 
Because the above-named companies 
arcounted for at least 00 percimt of 
exports o( the merchandise to the United 
Slates during the period of investigation, 
we limited our investigation to them. We 
invcsUgalcd virtually all sales of 
^iiindard pipe and lube by these 
companies for the period of February 1, 
through July 31* 1985. 

S4'op0 of Investigation 

l1ie products covmjd by this 
in\ estigation are w*ddcd carlion steel 
pipe and tube with an outside diameter 
of 0.375 inch or more but not over 16 
mches, of any wall thickness, currently 
classifiable in the Tariff Schedules of 
fhc Untied States. Annotated {TSliSA). 
under items 610.3231, 610.3234. 610.3241, 
CiO.3242. 610.3243. 610.3252.610.3254. 
6in.3250w 010UJ258 and 610.4925. Thc.se 
pnduett are commonly rererred to In 
the industry as standard pipe* or IuIm: 
produced to various ASTM 
np^cificatldns. most notably A-120. A- 
53 orA-135. 

Fair Value Comparison 

To determine whether sales in the 
United States of the subject 
mprrhandfse were made at less than fair 
value, wc compared the United Stoles 
price bused on purchase price with the 
forrigft market value. 

United Slate# Price 

As provided in section 772 of the Act. 
wc used the purchase price of the 
iubject merchandise as the United 
States price liecause the menrhandise 
Was sold to unrelated purchasers prior 
to its importation into the United States. 
We calculated the purchase price bused 
on the packed P.O.B. or CftF price to 
unrelated customers in the Uniterd 
Slates. Where appropriate, we made 
^t*iluctlont for foreign inland freight, 
ocean freight, government quality 
control and inspection charges, and 
clearing/forwording charges. Where 
'^ppropriatei we made additions for cash 
^ompetisalory support (CCS) and duly 
cirawtwck. 

Foreign Market Value 

In accordance with section 773(a) of 
ihe Act, we calculated foreign market 


Vol. 50. tVo, 251 / Tuesduy, December 


value bused on home market prices. We 
used packed CftF and F.OJ3. detiv4!red 
prices to unrelated home market 
purchasers to determine the foreign 
market value. We made deditclians, 
where appropriate, for freight charges 
and discounts. We made ccunparisons of 
such or similar merchuncUse based upon 
product subgroups seiec^a} by 
Department of Commerce industry 
experts and, where appropriate, made 
adjustments for differences in physical 
characteristics based upon data 
provided by the companies and 
Department of Commerce industry 
experts. In accordance with § 353.15 of 
the Commerce Regulations, wc made 
circumstances of sale adjustments for 
differences in commissions and credit 
terms in the two markets for aU 
respondents. 

VVe disatlowTd claimed circumstances 
of sale adjustments by TISCO for the 
differences m advertising, technical 
services, legal expenses and bad debt. 
Wc disallowed these adjustments 
bcci)use they were not directly related 
to sales under consideration as required 
by 5 353.15(a) of the Commerce 
Regulations. In addition, wc disallowed 
an adjustment for the Import Price 
Reimbursement Scheme (IPRS) because 
there is no provison in the law for such 
an adjustment. 

We made currency converaions in 
accordance with $ 353.36(a|(l) of the 
Commeroe Regulations, using colifted 
exchange rates as furnished by the 
Federal Reserve Bank of New York. 

Critical Circumstances 

The petitioners alleged that impmrts of 
standard pipe and tul^ from India 
present **critical ctrcumsUinccs." Under 
section 7a3(c|(l) of the Act critical 
circumstances exist if we determine (1) 
there is a history of dumping in the 
United States or elsewhere of the doss 
or kind of the merchandise which is the 
subject of the investigation or the person 
by whom, or for whose account, the 
merchandise was imported knew or 
should have known that the exporter 
was selling the merchandise which is 
the subject of the investigation at less 
than its fair value, and (2) there have 
been massive imports of the class or 
kind of merchandise that is the subject 
of the investigation over a relatively 
short period. 

In aetermining whether (here is a 
history of dumping of standard pipe and 
tube from India in the United States or 
elsewhere, wc reviewed past 
antidumping findings of the Department 
of the Treasury as well as past 
Department of Commerce antidumping 
duty orders. We also revie wcmI the 
antidumping actions of other countric!i. 
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VVe did not find that there was a hisfor>' 
of dumping of standard pip«f and luta; m 
the UniliHl States or elsewhere. 
Therefore.^wc considered whether there 
is reason to lielieve or suspect that 
importers of this product knew or should 
have known that it was being sold at 
less than fair value. For Zenith and 
Gujarat we found the dumping imirgirih 
too small to lead us to believe impoi tors 
knew these firms w(?re dumping. For 
TISCO. we found that the margin of 
dumping. 50.3rx, was large enough so 
that importers kucw or should have 
known that the products under 
investigation were being sold at less 
than fair value. 

Since fur Zenith and Gujarat, we did 
not find a history of dumping in the 
United StaUfs or elaewliere. nor did we 
find any reason to believe or suspect 
that importers of this product kiH^w nr 
should have known that tl was being 
sold at less than fair value, we did not 
need to con.sider whether there have 
been massive imports from Zenith and 
Gujarat over a relatively siiort period. 
Iliefefure. for the reasons descrilicd 
above, we preliminarily determine that 
critical circumstances do not exist w ith 
respect to standard pipe and tube from 
Zenith and Gujarat. 

Since we found reason to believe our 
suspect that importers of pipe and lube 
from TISCO knew or should have 
known that this product was being sold 
at less than fair value, wc considered 
the issue of massive imports from TICO. 
Wc generully consider the following 
concerning massive imports: (1] Recent 
trends in import penetration level: (2) 
whether imports have surged recently: 

(3) whether recent imports arc 
significantly above the average 
calculated over the last three years: and 

(4) whether the pattern of imports over 
that three year period may be explained 
by seasonal swings. 

In considering this question, w'e 
anal>7.ed recent trade statistics on 
import levels, import penetration ratios 
for standard pipe and tulie from India 
for equal periods immediately preceding 
and following the tiling of the petition, 
and seasonal factors. Based on otir 
analysts of recent trade data, we ftnd 
that imports of standard pipe and tube 
from India during the period subsequent 
to receipt of the petition have tieen 
massive when compared to recent 
import levels and import penetration 
ratios. Therefore, wc determine that 
critical circumstances exist with respect 
to imparts of standard pipe and tube 
from TISCO. who accounted for the 
majority of the exports. We have 
notified the International Trade 
Commission (ITC) of this determination. 
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VcrificaHon 

As provided in section 776(o) of the 
Act. we will verify all data used In 
reaching the final determination in this 
inveHtigation. 

Suspension of Uquidatioo 

In accordance with section 733(d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of standard 
pipe and tube from India produced by 
Zenith and Gujarat (hat arc entered, or 
withdrawn from warehouse, for 
consumption, on or after the date of 
publication of this notice In the Federal 
register. With respect to entries of pipe 
and tube by TISCO. the suspension of 
liquidation and security requirement 
will apply to all unliquidated entries of 
the subject merchandise which were 
entered, or withdrawn from warehouse, 
for consumption on or after the day. 
which is 00 days prior to the date of 
publication of this notice in the Fedcrol 
Register. The Customs Semce shall 
require a cash deposit or the posting of a 
bond equal to the estimated weighted- 
average amount by which the foreign 
market value of the merchandise subject 
to this investigation exceeds the United 
States price as shown in the (able 
below. The suspension of liquidation 
w ill remain In effect until futher notice. 
The margins arc as follows: 



ITC Notification 

In accordance with section 733(f) of 
the Act. we will notify the ITC of our 
determination. In addition, we are 
making available to the fTC all 
nonprivUeged and nonconfidcntial 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in or files, provided the ITC 
c<>nfinns that it will not disclose such 
Information, either publicly or under an 
administrative protective order, without 
the consent of the Deputy Assistant 
Secretary for Import Administration. 
The rre will determine whether these 
imports materially injure, or threaten 
material injury to. a U.S. Industry before 
the later of 120 days after we make our 
perliminary affirmative determination, 
or 45 days after we make our final 
determination. 


Puiilic: Comment 

In accordiincc with S 3.53.47 or our 
regulations (19 CFR 353.47). If requested, 
wc will hold a public hearing to afford 
interested parlies an opportunity to 
comment on this preliminary 
determination at 10:00 a.m. on February 
17.1955, at the U.S. Department of 
Commerce, Room 3706,14lh Street and 
Constitution Avenue. NW., Washington. 
DC 20230. Individuals .who wish to 
participate in the hearing must submit a 
request to the Deputy Assistant 
Secretary for Import Administration. 
Room 3099D, at the above oddress 
within 10 days of this notice's 
publication. Request should contain: (1) 
The party’s name, oddress. and 
telephone number: (2) the number of 
participants: (3) the reason for attending: 
and (4) a list of the issues to be 
discussed. 

In addition, prehearing briefs in at 
least 10 copies must be submitted to the 
Deputy Assistant Secretary by February 
10.1986. Oral presentations will be 
limited to issues raised in the brief^s. All 
written views should be filed in 
accordance with 19 CFR 353.46. within 
30 days of publication of this notice, at 
the above address in at least 10 copies. 
Gitbarl B. KapUn. 

Deputy Assistant Seentary for import 
Administration. 

December 23,1965. 

|FR Doc. 8S-3O074 Filed 1^-36-65; 8:45 sm| 
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Certain Welded Carbon Steel Pipe and 
Tube Products From Yugoslavia; 
Preliminary Determination of Sales at 
Less Than Fair Value 

agency: International Trade 
Administration. Import Administration, 
Commerce. 
action: Notice. 

SUMMARV: We have preliminary 
determined (hat certain welded carbon 
steel pipe and tube products (standard 
pipe and tube) from Yugoslavia are 
being, or are likely to be, sold in the 
United States at less than fair value and 
that ’’critical circumstances" do not 
exist with respect to imports of the 
merchandise under investigation. We 
have notiHed the U.S. International 
Trade Commission (ITC) of our 
determination, and we have directed the 
U.S. Customs Service to suspend 
liquidation of all entries of the subject 
merchandise as described in the 
’’Suspension of liquidation" section of 
this notice, if this investigation proceeds 


normally, we will make a final 
determination by March 10.1986. 

EFFECTIVE DATE: December 31.1965. 

FOB FUBTKER INFORMATION CONTACT: 
lohn Drinkmann, Office of 
Investigations. Import Administration. 
International Trade Administration. U.S. 
Department of Commerce. 14lh Street 
and Constitution Avenue. NW., 
Washington. DC 2030; telephone: (202) 
377-3905, 

SUPPLEMENTARY INFORMATION: 
Preliiniiiary Determination 

Based upon our investigation, we have 
preliminarily determined that standard 
pipe and lute fmm Yugoslavia is being 
or is likely to be, sold in the United 
States at less than fair value, as 
provided for in section 733(b] (19 U.S.C 
1673b(b)) of the Tariff Act of 1930. as 
amended (the Act). The margin 
preliminarily found for the one company 
investigated is listed in the ’ Suspension 
of liquidation** section of this notice. 

If this investigation proceeds 
normally, we will make a final 
detemiination by March 10,1988. 

Case History 

On July 16.1985, we received a 
petition in proper form filed by (ho 
Standard Fipe and Tube Subcommittee 
and the line Pipe Subcommittee of the 
Comm ittee on Pipe and Tube Imports 
(CPTl) and by each of their member 
companies who produce standard pipe 
and tube and line pipe. In compliance 
with the filing requirements of S 353.36 
of the Commerce Regulations (19 CFR 
353.36). the petition alli^ged that irnportii 
of the subject merchandise from 
Yugoslavia are being, or are likely to be. 
sold In the United States at less than fair 
value within the meaning of section 731 
of (he Act and that those imports 
materially injure, or threaten material 
injury to. a United State's industry. 

After revlc%ving the petition, we 
determined that it contained sufficient 
grounds upon which to initiate 
antidumping duty investigations. We 
notified the fFC of our action and 
initiated such investigations on August 
5.1965 (50 FR 32246). On August 30, 

1985, the ITC determined that there is a 
reasonable indication that imports of 
standard pipe and tube from Yugoslav ii 
materially injure, or threaten material 
injury to, a United States industry. On 
August 30.1985. the ITC also deteniiin<'^ 
pursuant to section 733 (a) of the Act (19 
U.S.C. 1073 b(a)). that there is no 
reasonable indication that an industry is 
the United States is materially injured or 
threatened with material injury, or that 
the establishment of an industry in th*’ 





















Federal Register / Vol 50, No. 251 / Tuesday, December 31, 1985 / Notices 


53359 


United States is materially retarded, by 
reasons of imports from Yugoslavia of 
welded carbon steel line pipes and 
tubes (50 FR 37068). 

On September 24 ,1985 we received an 
amendment to the petition alleging 
critical circumstances. 

On September It. 1985. questionaires 
were sent via certiFied mail to 2 
Yugoslavian companies. *‘FZC 11 
Oktomvri" (Oktomvri) and **Zeliezaru 
Sisak**. We received a response from 
Zeljezara Sisak on November 13.1985. 

In a letter dated November 27.1985, the 
Department requested supplemental 
iriformation from Zlejezara Sisuk that 
was received on December 12. 
Imformation contained in the responses 
of Oktomvri established that this 
ctimpany did not have any sales to the 
United States during the period of 
investigation. Therefore, for purposes of 
this investigation. Zeljezara Sisak is the 
only Yugoslavian respondent. 

Scope of Investigation 

The products covered by this 
investigation are wedlcd carbon steel 
pipe and tube products with an outside 
diameter of .3^ inch or more but not 
over 16 inches, of any wall thickness, 
(‘.‘rrenlly classifiable In the Tariff 
Schedules of the United States, 

Annofa/erf (TSUSA) under items 
610 3231, 610.3234. 610.3241. 610.3242, 
610.3243, 610,3252, 610.3254. 610.3256. 
610.3258, and 610.4925. These products, 
commonly referred to in the industry as 
itandard pipe or tube, are produced to 
various ASTM specifications, most 
notably A-120. A-S3, or A-135. 

We investigated sales of the subject 
merchandise during the period February 
1.1985 to July 31.1985. Since Zeljezara 
Sisak accounts for virtually all exports 
of the merchandise from Yugoslavia, we 
limited our investigation tolhem. 

Fair Value Comparisons 

To determine w^helhcr sales of the 
subject merchandise in the United 
States were made at less than fair value, 
've compared the United States price to 
the foreign market value. 

U5. Price 

As provided in section 772 of the Act. 
we used the purchase price of standard 
pipe and tube to represent the United 
States price for sales by the respondent 
because the merchandise was sold to 
unrelated purchasers prior to its 
impoiiation into the United Stales. 

We calculated the purchase price on 
the packed f.o.b.. Yugoslavian port price 
lo unrelated purchasers in the United 
Slates. We made deductions for foreign 
Inland freight. 


Foreign Market Value 

In accordance with section 733 of the 
Act. we used home market prices as the 
basis for foreign market value. We 
calculated the home market price on the 
basis of the f.o.b., packed price to 
unrelated purchasers. Home market 
prices were derived from home market 
price lists which the respondent stated 
were adhered to during the period of 
inve.stigation. 

In calculating foreign market value we 
made currency conversions lo United 
States dollars in accordance with 
§ 353.56(a)(1) of the regulations. 

Veri Pica lion 

As provided on section 776(a) of the 
Act. we will verify all data used in 
reaching the final determination in this 
investigation. We will use standard 
verification procedures, including 
examination of relevant sales and 
financial records of the company. 

Preliminaiy Negative Determination of 
Critical Circumstances 

Counsel for the petitioners alleged 
that imports of standard pipe and tube 
from Yugoslavia present ‘‘critical 
circumstances.'* Under st^ction 733(e) of 
the Act. critical circumstances exist if 
we have.a reasonable basis to believe or 
suspect that (1) there is a history of 
dumping in the United States or 
elsewhere of the class or kind of the 
merchandise which is the subject of the 
investigation: or the person by whom, or 
for whose account, the merchandise was 
imported knew or should have known 
that the exporter was selling the 
merchandise which is the subject of the 
investigation at less than fair value: and 
(2) there have been massive imports of 
the class or kind of merchandise that is 
the subject of the investigation over a 
relatively short period. 

In determining whether there were 
massive imports we generally consider 
the following: (1) Recent trends in 
import penetration levels, (2) whether 
imports have surged recently, (3) 
whether the recent imports are 
significantly above the average 
calculated over the last three years: and 
(4) whether the pattern of imports over 
that three year period may be explained 
by seasonal swings. 

In considering this question, we 
analyzed recent trade statistics on 
import levels and import penetration 
ratios for standard pipe and tube from 
Yugoslavia for the periods immediately 
preceding and subsequent to the filing of 
the petition. Based on our analysis of 
recent trade data, wc find that import of 
standard pipe and tube from Yugoslavia 
during the period subsequent to the 


receipt of the petition have not been 
massive when compared to recent levels 
and import penetration ratios. 
Accordingly, we did not have to reach a 
determination with respect lo a history 
of dumping or whether the importers 
knew or should have known that the 
exporter was selling the merchandise 
under investigation ut less than fair 
value. 

Therefore, we preliminarily determine 
that critical circumstances do not exist 
with respect to imports of standard pipe 
and lube from Yugoslavia. 

Suspension of Liquidation 

In accordance with section 733(d) of 
the Act. we are directing the United 
States Customs Ser\ice to suspend 
liquidation of all entries of standard 
pipe and tube from Yugoslavia that are 
entered, or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. Tlie Customs Service shall 
require a cash deposit or the posting of a 
bond equal to the estimated weighted- 
average amount by which the foreign 
market value of the merchandise subject 
to this investigation exceeds the United 
States price as shown in the table 
below. The suspension of liquidation 
will remain in effect until further notice. 

Article VI. paragraph 5. of the General 
Agreement on Tariffs and Trade 
provides that "no product shall be 
subject to both antidumping and 
counter\'ailing duties to compensate for 
the same situalion of dumping or export 
subsidization". This provision is 
fmplemenled by section 772(d)ll)(D) of 
the Act. Since dumping duties cannot be 
assessed on the portion of the margin 
attributable to export subsidies, the 
level of export subsidies, as determined 
in the countervailing duty order on 
standard pipe and tube from Yugoslavia 
will be subtracted from the dumping 
margin for deposit or bonding purposes. 
The weighted-average margin is: 


MenutACUr • / MSerm/^vporttfft 

pHfC^nuov 
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31 ?4 
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ITC Notincation 


In accordance with section 733(f) of 
the Act, w^e will notify the ITC of our 
determination. In addition, we arc 
making available lo the ITC all 
nonprivileged and nonconridential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
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infcncation in our Oles, provided the 
il'C ooniirms that it will not disclose 
such inrornuiUoD, either publicly or 
under an administrative protective 
order, without the consent of the Deputy 
Assistant Secretary for Import 
Adminiilration. The FTC will determine 
ivhether these imports materially injure, 
or threaten material lnjur>' to. a United 
States industry before the later of 120 
days after we make our preiiminaiy 
affirmative determination, or 45 days 
after we m^kc our final delerminatiom 

Public Comment 

In accordano e wi th I S 353.47 of our 
regulations (19 CFK 353.47), if requested, 
we %villhdkl a public hearing to afford 
interested pirties an cTpportuntty to 
comment on this preliminary 
determination at 10 a m. on February 11 , 
1966 at the United States Department of 
Commerm:. Room 3708,14th Street and 
Constitution Avenue. NW„ Washington, 
DC 20230. Individuals who wish to 
parlidpete in the hearing must submit a 
request to the Deputy Assistant 
Secretar>' for Import Admlnistratfon, 
Room 6099. at the above address within 
10 days of the publication of this notice. 
Requests should contain: ( 1 ) The party’s 
name, address, and telephone number 
( 2 ) the number of participants: (3) the 
reason for attending; and (4) a list of the 
issues to be discussed. 

In addition, prehearing briefs in at 
least to copies must be submitted to the 
Deputy Assistant Secretary by February 
4.1966. Oral presentations will be 
limited to ias^ raised in the briefs. All 
written views should be filed in 
rtocordance with 19 CFR 35346. within 
10 days of the publication of this notice, 
at the above address and in at least 10 
copies. 

f>i3cmbeT 23.19S5. 

Gilherl B. KapUn, 

DefHtty Assistant Secretary for Import 
AJmwfsnutioit 

iFR Doc. 85-30871 12-30-65: &45 am] 
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(C-479-S03I 

Final Affirmative Countervailing Duty 
Determinations and Countervailing 
Duty Orders; Certain Welded Carbon 
Steel Pipe and Tube Products From 
Yugoslavia 

aqckcy: Import Administration. 
Interna tional Trade Administration, 
Commerce. 
actior: .Notice. 

summary: We determine that certain 
benefits which constitute bounties or 
grants within the meaning of the 


countervailing duty law arc being 
provided to producers, manufacturers or 
exporters in Yugoslavia of certuin 
welded carbon steel pipe and tube 
products. The estimated net bounty or 
grant for the review period is 74.50 
percent od valorem. 

We arc directing the II.S. Customs 
Service to continue to suspend 
liquidation of all entries of certain 
welded carbon steel pipe and tube 
products from Yugoslavia that are 
entered or withdrawn from warehouse, 
for consumption on or after the dale of 
publication of this notice and to require 
a cash deposit on entries of these 
products in the amount equal to the 
estimated net bounty or grant. 
aFFCcnvE DATE: December 31,1965. 

FOR FURTHER MFORMATtON CONTACT: 
Thomas Bombellea or Barbara Tillman, 
Office of Investigations. Import 
Administration. International Trade 
Administralioo. Ui». Department of 
Commerce. 14 th Street and Constitution 
Avenue. NW., Washington, DC 20230; 
telephone: (202) 377-3174. or (202) 377- 
2436. 

SURPiEMENTARY INFOIIMATION: 

Final Dsterminatioiis and Orders 

Based upon our mvestigations. we 
determine that certain beneBts which 
constitute bountios or grants within the 
meaning of section 303 of the Tariff Act 
of 1960, as amended (the Act), arc being 
provided to producers, manufectuferH or 
exporters in Ytigofilavia of certain 
w^ed carbon steel pipe and tube 
products. For ptirpnses of these 
Investigations, the following progr am s 
are found to confer bounties or grants: 

« import Bonuses. 

• Fnslerentiai Export Xlscdit 

• Forolgn Exchange Retention 
Scheme. 

The estimated net bount> or grant for 
the review period fur certain welded 
carbon steel pipe and lube products is 
74.50 percent ad vahrem. 

Csss Histoiy 

On July 16.1985. wc received a 
petition in proper form from the 
standard pipe and tube subcommittee 
and the line pipe subcommittee of the 
Committee on Pipe and Tube imports 
(CPTI) and by each of their member 
companies which produce standard pipe 
and tube and line pipe. In compliance 
with the filing requirements of i 3S5J^ 
of uur regulations (19 CFR 355.26), the 
petition alleges that manufacturers, 
praduoerB or exporters in Yugoslavia of 
certain welded carbon steel pipe and 
tube products receive benefits which 
constitute bounties or grants within the 
meaning of section 303 of the Act. 


Sinoc Ytigosiavie is not a **countr>' 
under the Agreement" within the 
meaning of se 4 :(»on 701(bl of the Act. 
sections 303(a)(1) and 3a3(h] of the Act 
apply to these invcsU^llons. 
Accordingly. peUtionets are not loquireii 
to allege that, and the U.S. Internaliocial 
Trade CommissioD (ITC) is not required 
to determine whether, imports of these 
products materially injure, or throaten 
material injury to. a U.S. industry (19 
US,(1 13U3 laj(l). (b)). 

We found that the petithui Gonlaioud 
aufTioent grounds upon which to inUaie 
countervailing duty investigations, and 
on August 5.1665, we initiated such 
investigations (50 FR 32247). Wc suited 
that we expected to issue our 
preiiminaiy deteriranattoos on orboferr 
October a 1865. 

We presented detailed government 
and company questionnaires oonomnuv^ 
tbeaUogatjons to the government of 
Yugoslavia in WashingtosL DC on 
August 15,1985. and we requested a 
response by September 16,1965. Wedid 
not receive jrespemses on SepUuubor 30 
from the govumment nr any 
manuiacturcfs, producers or exporieis 
of the subject ntcrchandiar in 
Yugoslavia. 

On October Z 1005. we informed 4 he* 
gov 4 »mment of Yugoslavia that if we dtd 
not receive responses to our 
questionnaires by Oclober 16.1965. nw: 
might have to use ihe best infosmulifin 
available for ouritnal determinations as 
required by i 3tj5,39 of our roguiatioiis 
(19 CTK 355.39). On OcK^ 8.1955. W 6 
made our preliminary afilrmatlvi^ 
doterminatinns stating lhatbenefilfe 
which consthute bounties or grants air 
!>eing provided to producers, 
manufacUirm or'exporters In 
Yugoslavia of carbon steel pipe ondiUibs 
pn^ucts (50 FR 41821). Because we>kid 
not received a response from the 
Yugoslav government or cotnjxaiiies. we 
based our preliminary dsferminslions 
on the best inforniiition available, wbirii 
was information suppbod by the 
p 6 titioners..On Outolior 14.1985, the 
govcmmenl of Ytigoslovia requested 
that the deadline for submitting a 
response be further extended. On 
Oclober 18,1985, we informed the 
government of Yugoslavia that we 
would constder for our fmal 
determinations comploUr responses if 
they wore submitted to us in proper 
form, in Washington, DC. no later fbati 
November 1,1985. 

On November 8.1985. the jov 0 nini«:ai 
of Yugoslavia submitted partial 
responses which included infonnxtion 
from the government Zeljczara Sisak 
Integrated Metallurgical Works (Bttak). 
and F.Z.C. 11 Oktomvri Works (XI 
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Oktomvrl). We thoroughly reviewed 
these partia} responses and determined 
that none of the questiona asked bn the 
questionnaires was answered 
adequately. The government response 
failed to provide even the basic 
information requested in all 
countervailing duty questionnaires such 
as the names and addresses of all 
producers and exporters of the subject 
mechandisa to the United Slates, value 
and volume of sales Figures of the 
subject merchandise, the fiscal year for 
each company, Yugoslav tariff schedule 
numbers for the subject merchandise, 
and general banking and financial data 
relevant to the case. The government 
provided some general, but incomplete, 
information on Hve alleged subsidy 
programs. The government provided no 
response whatsoever to our questions 
on three other alleged subsidy programs. 

The response of Sisak was also 
anusaUa because it omitted the figures 
for value of both total sales and export 
sales in 1984. These statislka are 
necessary for the Department to 
ralculate the benefit from any potential 
subsidy received by the company. In 
addition, we cannot evaluate company 
responses without complete and 
detailed information from the 
government regarding alleged subsidies. 
The response ^ 11 Oktomvri provided 
virtuaOy no information regarding our 
program^specific questions and. thus, 
cannot be considered as responsive to 
our questionnaire. 

On November 22,1985, we informed 
the government of Yugoslavia that the 
November 8 responses were inadequate 
and that therefore, our final 
determinatioos would be based on the 
best information available, as required 
by § 355.39 of our regulations (19 CFR 
355.39). 

In our "Notice of Initiation" of these 
cases, we stated that we considered 
Yugoslavia to be a market economy for 
the purpose of initiation (50 FR 32247). 
We based our decision on information 
provided in the petition, as well as 
material gathered by us independent of 
the petition. Because the government of 
Yugoslavia has not submitted an 
adequate response, or made any 
trgumentf in other submissions that 
Yugosfavia is not a market economy, we 
dereimine that Yugoslavia is a market 
economy hr the purposes of these 
tnvestigatioiis. 

We initiated an inveatigutioo on tine 
pipe, as defined to the "Scope of 
Investigations" section, baaed on 
infomuiiioii supplied by the petitioners 
that an importer has made an 
irrevocable offer of sale of line pipe for 
delivery in the United Stales in the 
ftcrond half of 1985 or the first quarter of 


1900. The response of 11 CWctomvri 
indicates that the company has 
contracted to sell line pipe to the United 
States in 1965 and 198a Therefore, on 
the basis of best information available, 
we determine that there is a "likelihood" 
of sale of line pipe within the meaning of 
sectioa 701(a) of the Ad and line pipe 
remains within the scope of these 
investigations. 

Scope of tuvesHgatiofis 

The products covered by these 
investigations are: 

(1) Welded carbon steel pipe and tube 
with an outside diameter of .375 inch or 
more but not over 16 inches, of any wall 
thickness, currently classifiable in the 
Tariff Schedules of the United States, 
Annotated USUSA), under items 
610.3231, 8ia3234. 610.3241, 610.3242, 
6ia3243. 610.3252, 610.3254. 610.3256. 
610.3258. and 610.4925. These products, 
commonly referred to in the industry as 
standard pipe or structural tubing, are 
produced to various ASTVI 
specifications, most notably A-120, A- 
S3 or A-135; and 

(2) Welded carbon steel line pipe with 
an outside diameter of .375 inch or more 
but not over 16 inches, and with a wall 
thickness of not less than .065 inch, 
currently classifiable in the TSUSA 
under items 610.3206 and 5103209. 

These products are produced to various 
API specifications for line pipe, moat 
notably API-5L or API-5LX. 

Analysis of Programs 

Because we dkf not receive suffkienl 
responses to our questionnairea, we are 
using the best Information available as 
required under § 35639 of our 
regulations (19 CFR 355.39), adversely 
inferring oountervailability and receipt 
of benefits based on the absence of 
adequate responses. The Department 
has no record of past countervailing 
duty investigations or administrative 
reviews inv^ving Yugoslavia and, 
therefore, we are unable to include our 
own information in determining whether 
the benefits alleged in the petition are 
bounties or grants within the meaning of 
the countervailing duty law. We also 
sought and examined other sources of 
information on the Yugoslav economy 
and trade regime. This reseach did not 
yield any information sufficiently 
specific to the allegations to supplement 
or replace petitioners* estimates of 
benefits as as best iafonnation 
available. Therefore, as best information 
available, we axe using petitioners* 
information regarding the 
coontervaliability and level of benefits 
of the alleged subsidy programs. 

We are classifying those programs for 
which the petitioners provided no 


numerical estimates of benefits as 
‘‘Programs For Which We Have No 
Information", We will investigate these 
programs in the administrative review of 
this case under section 751 of the Act. if 
such a review is requested. 

I. Programs Determined to Confer 
Bounties or Grants 

We determined, based on best 
information available, that bounties or 
grants are being provided to 
manufacturers, produ€:ers or exporters 
in Yugoslavia of certain %velded carbon 
steel pipe and tube products under the 
following programs: 

A. Export Bonuses 

Petitioners allege that export bonuses 
are paid to designated priority industries 
in Yugoslavia. These payments, which 
can be as high as 25 percent of the value 
of export sales, are Imtowed on a 
company wfthfn a priority industry by 
Regional Committees for Foreign 
F,conomic Relations (ClFERs). According 
to information submitted by the 
petitioners, iron and steel was 
designated as a priority industry in the 
1981-1985 national development plan. 

As best information available, we 
determine that tbs companies under 
investigation received bonuses on 
exports from the ClFERs in their regions. 
To determine the amount of the benefit 
conferred by this program, we assume 
that the highest rate ^ bonus quoted in 
the petition was provided on exports of 
the subject merchandise to the United 
States. On this basis, we determine an 
estimated net bounty or grant of 2530 
percent cd valorem, 

B, Preferential Export Credit 

Petitioners allege that exporters in 
Yugoslavia have access to shoii*tenn 
credit (rotn iheNatiooel Bank of 
Yugoslavis and long-term credit frocn 
the Yugoslav Bank for International 
Economic Cooperation at interest rates 
inconsistent with commercial 
comidermtkma. According to 
information supplied in iIm petition, the 
short- and long-term commercial lending 
rates in July 1984 were 48 percent per 
annuiiK while the interest rate for export 
loans was between 27 and 42 percent 
perannun. As best information 
available, we determine that the 
companies under investigation financed 
100 percent of theii exports at the lowest 
rate possible, 27 percent To calculate 
the benefit from this program, we took 
the difference between the commercial 
lending rate supplied in the petition, 46 
percent per year, and the 27 percent 
annual rate. We thus determine an 
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Lstlrnatcd ner bounty or grnni of 21.00 
percent ad valorem, 

C. Foreign Exchange Hetetuion S4:heme 

Politioners allege that exporters of 
standard pipe and tube and line pipe in 
Yugoslavia lienefit from a foreign 
exchange retention scheme which 
permits exporting companies to retain 
their foreign exchange earnings. 
Afxording to information submitted in 
the petition, exporters that earn foreign 
exchange in excess of the amount they 
n^ed to pay for imports are allowed to 
retain a certain amount for their own 
purposes and not turn it in to the 
government at the ofTicial exchange 
late. Pi^titioncrs stale that exporters may 
sell foreign exchange at o premium over 
the ofTiclal exchange rate, thus receiving 
a benefit from the right to retain foreign 
exchange earned from exprirt sales. 

l\Mitioncrs further argue that this 
benefit confers an export bounty or 
grant because foreign exchange sold by 
exporters at a premium yields more 
dinars than importers pay to purchase 
the equivalent amount of foreign 
exchange for imports. Because we have 
not received an adequate response to 
our questionnaires in this case, and we 
have not been able to uncover any 
ififormnlion on this prt>gram other than 
that supplied by the petitioners, we 
accept petitioners' characlerizution of 
this program. We have no way of 
Knowing whether exporters in 
Yugoslavia do in fact have the ability to 
sell foreign exchange at o premium over 
the official exchange rate and whether 
this right would confer a bounty or 
grant. iTierefore, as best information 
available, we determine (hat this 
program constitutes a bounty or grant to 
exporters of standard pipe and lube? and 
line pipe in Yugoslavia. To calculate the 
benefit, wo assume that the companies 
under investigation rcceivi?d a bounty nr 
grant equal to the highest amount of 
benefit calculated by the World Bank in 
an analysis of the foreign exchange 
retention scheme provided by the 
petitioners. On this basis, we determine 
an estimated net bounty or grant of 28.50 
percent ad valorem, 

II. IVograms for Which wc Have no 
Information 

Information regarding the level of 
benetits received under the following 
prognims w*as not supplied by 
petitioners. W'c have also been unable 
to deverlop any information on the 
potential counterx^aliability of these 
programs or on (he level of benefits from 
any sourL'e.s other than the petition. 
Thcnjforc, we determim? (hat we have 
ro information frtim which to determine 
whether these programs are Imtinlies or 


grunts and. if so. how to quantify the 
possible b<?nefits conferred by the 
following progTiims: 

.'1. Export Credit Insurance 

Petitioners allege that the Yugoslav 
Bank of International Economic 
Cooperation (YBIEC) provides export 
credit insurance to exporters at rales 
and on terms inadequate to cover its 
long'term operating costs. Since the 
respondents did not provide an 
adequate response in these 
investigations, and neither the 
petitioners nor the Department was able 
to find information upon which to 
estimate u beneftl from this program, we 
cannot quantify the amount of any 
bounty or grant that may be received. 

B. Income Tax Exemptions on Export 
Earnings 

Pf'titioncrs allege that exporters of 
standard pipe and tube and lino pipe 
may receive income tax exemptions on 
export earnings. We did not receive a 
u.sable response to our questionnaires in 
this case, and neither petitioners nor the 
Depaiimcnt was able to develop 
Information on which to base a 
determination. 

C Import Duty Hefunds and Duty 
Exemptions on XomPhysically 
Incorporated Imported Inputs 

Petitioners allege that the government 
of Yugoslavia refunds import duties or 
permits duty-free importation of goods 
and services on inputs other than those 
physically incorpora(c?d in the final 
exported product Beuiuse the 
respondents did not provide a sufficient 
re.sponsc in this case and the petitioners 
were unable to provide information as 
to whether, or to what degree, the pipe 
and tulie industry receives 
countcrvailable benefits under (his 
program, we cannot determine whether 
this program provides a bounty or grant 
or quantify any estimatc?d bounty or 
grant. 

D. Preferential Cnnlit for Priority Sector 
Development 

l^titioners allege that ferrous 
metallurgy in the 11181-1985 national 
development plan is designated as a 
priority sector and. therefore, receives 
preferential access to invc?stment funds. 
Petitioners further allege that other 
benefits may lie available on 
preferential terms to encourage 
development. The respondents have not 
provided information about any benefits 
available to industries located in 
designated priority sectors. Neither the 


petitioners nor the Department was ablr» 
to find any information regarding the 
level of benefits or potential 
counlerv'ailability of this program. 

E, Loans to Firms in Less Developed 
Regions 

Under the Yugoslav l.aw on 
l*ermanenl Funds to Finance 
Underdeveloped Regions, federal funds 
are channelled to enterprises through 
n?gional governments. Petitioners allege 
that, given the priority attached to the 
steel industry, it is likely Ihiil the 
regional governments have provided 
low-interest loans to the steel industry 
to promote development in the less 
developed regions of the country. 
Because we have not received a 
complete response in this case, and 
petitioners did no! provide any 
informiition on the amount of benefit 
conferred by this program, we do not 
have any information on which to 
quantify a bounty or grant 

Best Information Available 

In accordance with section 776(b) of 
the Act. we used the best information 
available in making our final 
determinations. 

Administrative Procedures 

We afforded interested partie^s an 
opportunity to submit written views in 
accordance with i 355.a4 of our 
regulations (19 CFR 355.34). No written 
comments were received. We also 
affurd(?d the parties to the proceeding an 
opportunity to pntseni views orally 
before the Department at u public 
hearing in accordance with S 355.35 of 
our r^iilations {19 CFR 355.35). No 
hearing was requested. 

Suspension of Liquidation 

The suspension of liquidation ordered 
in our preliminary affirmative 
determinations shall remain in effect 
until further notice (50 FR 42921). The 
estimated net bounty or grant fur duty 
deposit purposes is 74.50 percent ad 
valorem, in accordance with section 
7()6(a)(3) of the Act, we are directing the 
U.S. Customs Service to require a cash 
deposit in the amount indicated alxive 
for each entry of certain welded cuirbon 
steel pipe and lube products from 
Yugoslavia which is entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice in the Federal 
Register, and to assess countervailing 
duties in accordance with sections 
70C{a)(I|and 751 of the Act. 
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This notice is published pursuant to 
section 705(d) of the Act (19 U.S.C, 
167d(d)). 

()<?c«nbgr 23,1965. 

Paul Frcadotibcnc 

Assistant Secretary for Trade AdsmiJistroiitja. 
[FH Doc. BS-a0670 Filed 8:45 ami 

Bs-Lmc coot mo-os-M 


IC-583-5031 

Final Negative CountervaUing Duty 
Determination; Welded Carbon Steel 
Line Pipe From Taiwan 

agcncy: Import Admiiiislrution. 
International Trade Administration. 
Commerce. 

Acnoffc Notice. 

summary: Wc determine that no 
benelits which constitute subsidies 
within the meaning of the countervailmg 
duty Idw are being provided to 
rmmufacturers. producers, or exporters 
of welded carbon steel line pipe (line 
pipel in Taiwan. The net subsidy is 0.02 
p(?rcent ad valorem. This rate is de 
minimis, and therefore this 
(l4:termfnalion is nagative. We have 
notfRed the United States International 
Trade Commission (ITC) of our 
dotemiination. 

EFreenVE date: December 31,1985, 

FOR FURTHER INFORMATION CONTACT: 
Laurel LaCivila or Mary Martin. Office 
of Investigations, Import .Administration. 
International Trade Administration. U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington. DC 20230; telephone: (202) 
377-0189 (LaCivita) or 377-2830 (Martin). 
SUPPLEMENTARY INFORMATION: 

Final DetermhiaHon 

Based on our investigation, we 
determine that the following programs 
are countcrvailable: 

• Preferential Export Financing 

* Export Loss Reserves 
We determine tha) not 

countcrvailable benents for line pipe to 
be 0.02 percent ad valorem. Although we 
have determined tlu:se programs to be 
countervailoble. the respondent received 
de minimis benefits during the review 
period. Therefore, we delcrmine that no 
benefits which constitute subsidies 
wiihin the meaning of secton 701 of the 
Tariff Act of 1930. as amended, arc 
being provided to manufacturers, 
producers or exporters of line pipe in 
Teiwan. 

Case Hislory 

On July 16,1965. we received a 
pelilion in pfopf?r form filed by the Line 


Pipe Subcommittee of the Committee of 
Pipe and Tube fmports fCPTI) and each 
of its member companies who produce 
line pipe. In complhince with the filing 
requirements } 355.26 of our regulations 
(19 CFR 355.26), the petition aReged that 
manufacturers, producers or exporters 
of line pipe In Taiwan directly or 
indirectly receive benefits which 
constitute subsidies within the meaning 
of 8€?ction 701 of the Act, and that these 
imports maferlafly rnjore. or threaten 
material iniurY to. a U.S. industry. 

We found that the petition contained 
sufficient grounds upon vvhich to initiate 
a countervailing duty mvestigation. and 
on August 5.1985. we initiati^ such an 
investigation (50 FR 32751). Wc staled 
that we expected to issue a preliminary 
determfnatton by October 19.1985. 

Since Taiwan is entitled to an Infury 
determination under the secton 701 (b) of 
Ihe Act. the fTC hi required to determine 
whether imports of the tubieci 
merchandise fmm Taiwan materially 
injure, or threaten material miury to, a 
U.S. industry. Therefore, wc notified the 
ITC of our initiation. On August 30,1985, 
the ITC perfiminarify determined that 
there is a reusonabic Indication that 
these imports materially Injure a U.S. 
industry (50 FR 36159). 

On August 15,1385, we presented a 
questionnaire concerning the petitioners' 
allegations lo the American Institute on 
Taiwan in Washington. DC. Responses 
to the questionnaire were received on 
September 20,1985 and September 23. 
1985. 

There arc two known producers of 
welded carbon steel line pipe in Taiwan, 
the Far East Machinery Company. Ltd. 
(FTMCO) and Kao Using Chang iron 
and Steel Corporation (KFIC). Oifna 
Steel Corporation (China Steel) 
responded to the Department 
questionnaire concerning preferentially- 
priced inputs. 

On ihe basis of information contained 
in these responses, wc made a 
preliminary determination on October 9. 
1985 (50 FR 41924). Wc verified the 
responses of the Taiwan authorities, 
KHC. FEMCO and China Steel in 
Taiwan from October 15.1985. to 
November 5.1985 

At Ihe request of both petitioners and 
respondents, we held a hearing on 
November 19,1985, to allow the parties 
opportunities to address the issues 
arising in the investigation. Both 
petitioners and respondents filed briefs 
discussing these Issues before and after 
the hearing. 

Scope of the Investigation 

The product covered by this 
investigation is welded carbon steel line 
pipe, with an outside diameter of 0.375 


inch or more but not over 16 inches, and 
with a wall thickness of not less than 
0.065 inch, currently classified in the 
Tariff Schedules of United Slates, 
A/i/io/o/Pc/fTSirSA) under items 
610.3208 and 610.3209. This product is 
produced lo various American 
Petroleum Institute (API) specifications 
for line pipe, most notably API-5L or 
API-5X. 

Analysis of Programs 

Throughout this notice, we refer to 
certain general principles applied lo the 
facts of the current invesligatlon. Ilicse 
principles are described in the 
"Subsidies Appendix'* * attached to the 
notice of "Cold-Rolled Carbon Steel 
Flat-Rolled Products from Argentina; 

Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order," which was publish#?d in the 
April 28.1984, issue of the Federal 
Register (49 FK 1800b|. 

For purposes of this determination, 
the period for which we are measuring 
subsidies (the review period) is calendar 
year 1984. 

Based upon our analysis of the 
petition, the responses to our 
questionnaires subraitted by the Taiwan 
authorities. FEMCO, KlIC, China StceL 
the verification, and the amended 
response submitted after verification, 
we determine the following: 

I. Programs Determined To Be 
Countervailoble 

We determine that the following 
programs provide countervaliable 
benefits to maimfacturers, producers, or 
exporters of line pipe m Taiwan; 

A, Preferential Export Financing 

The Export Loan Discount Regulations 
of the Central Bank of China permit 
registered exporters in possession of a 
letter of credit to apply for low-cost 
export loans cov^ering up to 85 percent of 
the value of the export transaction. 
Export loans are arranged through 
authorized forergn-currency banks, 
which may apply for an interest rate 
reduction from the Central Bank. 
Exporters settle the loan with foreign 
ex^ange within 180 days or pay an 
interest-rale penalty on the full amount 
of Ihe loan. 

The Central Bank sets the maximum 
and minimum interest rates for 
commercial lending In Taiwan. Export 
loans are act at rates equal to or below 
the mininnim rates established for 
commerdal tending. 

FEMCO obt«iincd export loans lo 
Finance exports of the products under 
investigation to the United States. 
Because these loans are contingent upon 
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export performance and provide funds 
to horrow’ors at interest rates lower than 
those available for other purposes, we 
determine that this program confers a 
benefit which constitutes an export 
subsidy. 

To calculate the benefit, we compared 
the Central nank*8 export-loan rate with 
its maximum short-term loan rate. We 
then multiplied the difference by the 
principal amount and allocated the 
btmefit over the value of hTMCO’s and 
kite's 1984 exports of the products 
under investigation to the United States. 
Kl 1C did not provide verifiable 
information with respect to their exports 
of line pipe to the U.S. Therefore, we 
used the best information available to 
arrive at Kl IC*s portion of the 
denominator The net subsidy is 0.002 
percent ad valorem. 

B. Export Loss Reser\'es 

Article 31 of the Statute for 
Fncouragemeni of Investment (SKI) 
pi^rmits exporters to establish an export 
loss reser\'e of up to one percent of the 
previous years export exchange 
settlement to be used exclusively to 
compenate export losses. Companies 
treat the export loss reserve as a 
tiusiness expense and deduct it from 
taxable income in one year, then settle 
the account and carry the reserve funds 
fi^rward as taxable income for the next 
year. FEMCO and KHC received 
benefits from export loss reserv^es 
daring the review period. 

Decause this program is contingent 
upon export sales, we determine that it 
confers a benefit which constitutes an 
export subsidy. To calculate the benefit 
received in 1904. we treated lax savings 
from the export loss reserve as a one- 
year Interest-free loan received mld-19B3 
at the time the income tax forms were 
filed. We compared the Interest-free rate 
vvdh the maximum lending rate set by 
the Central Bank. We divided the 
benefit by the value of KUCs and 
FFAICO's total 1984 exports and found 
the net subsidy to be 0.02 percent ad 
valorem, 

11. Programs Determined not to Confer 
Subsidies 

We determine the following programs 
do not confer subsidies on the 
manufacturers, producers or exporters 
of lino pipe In Taiwan: 

A, Business Tax Exemptions for Export 
Sates 

The authorities on Taiwan levy a 
business tax on selling goods, rendering 
services or other profit seeking activities 
within the territory of Taiwan. Article 29 
of the SEI exempts export sales, which 
include sales to trading companies and 


to manufacturers for further processing 
before export, from the business tux. 

The amount of the exemption equals the 
amount of business tax due on each sale 
destined for export. Companies pay the 
business tax monthy and receive 
exemptions for export at that time. 
However, if the export remains 
unconfirmed at the lime the taxes are 
due. or. if goods arc sold to trading 
companies or to other manufacturers for 
further processing before export, 
companies initially report the sale as a 
domestic sale, then apply for the 
business tax exemptions at the time of 
export. Such exemptions take the form 
of a rebate of taxes paid. Under the Act. 
the non-excessive remission of indirect 
taxes levied at the final stage is not 
considered a subsidy. We verified that 
the amount of the exemption or rebate i.h 
not greater than the amount of business 
tax due. Therefore, we determine that 
this program does not confer 
countervailaiilc benefits within the 
moaning of the counterv'uiling duty law. 

fi. Stamp Tax Reiiuctions 

The authorities on Taiwan levy a 
stamp tux on sales invoices Article 33 of 
the SEI permits the reduction of the 
stamp lux from 0,4 percent to Oil percejit 
for all invoices issued by a profit- 
seeking enterprise for transactions 
exempt from the business lax. The 
stamp lax reduction is less than the 
amount of stamp tax due on each sale 
destined for export. Under the Ad. the 
non-excessive remission of indirect 
taxes levied at the final stage is not 
considered a subsidy. Because we 
verified that the amount of the reduction 
is not greater than the amount of the 
stamp lax due. we determine that this 
program does not confer countcrv'ailable 
benefits within the meaning of the 
countervailing duty law. 

C, Preferential Prices for Raw Materials 

Petitioner alleged that the Taiwan 
authorities direct China Steel 
Corporation (China Steel] to provide coil 
at preferential prices to exporters. 

China Steel, a state-owned 
corporation and a supplier of pipc-und- 
tube inputs, maintains a two-tiered 
pricing policy. The higher first-tier price 
is applicable to domestic producers who 
manufacture goods for the Taiwan 
market. It is based on the landed, duty- 
paid price of imported hot-rolled coil. 

The lower second-tier price is offered to 
manufacturers who purchase coil to 
produce export products and is based on 
the landed, duty-free price of hot-rolled 
coil 

Under item (d) of the Ulustrative List 
of Export Subsidies annexed to the 
Agreement on Interpretation and 


Application of Articles VI. XVI and 
XXIII of the General Agreement on 
Tariffs and Trade, a price preference for 
inputs used in the production of export 
goods constitutes a subsidy only if the 
preference lowers the price below 
world-market levels (. 1 ^. Final 
Neo^ative Countervailing Duty 
Determination: Certain Steel Wire Maifs 
from the Republic of Korea. 47 FR 
39549). Based on our examination of 
China SteePs second-tier coil prices to 
the pipe-and-tube producers under 
investigation and on world-market 
prices for coil, we found that China 
Steel's prices were at world-market 
levels. Therefore, we determine that 
China Steel's iwo-tiered pricing policy 
does not confer a countervailable 
benefit with the meaning of the 
countervailing duty law. 

D. Preferential Income Tax Ceiling^25 
Percent 

Petitioner alleged that manufuctureni. 
producers or exporters of line pipe in 
Taiwan benefit from a preferential 
income tax ceiling. Article 15 of the SFCI 
permits productive enterprises and big 
trading companies to pay no more than 
25 percent in corporate income taxes on 
income exceeding NT$500.000 rather 
than the 35 percent required by 
Taiwan's graduated corporate income 
lax law. 

Article 15 benefits ara available to all 
productive enterprises, defined in the 
SEI as stuck companies engaged in 
manufacturing, handicrofts. mining, 
agriculture, forestry, fishery, animal 
husbandry, transportation, warehousing, 
public utilities, public facility 
construction and development, public 
housing construction, technical services, 
hotels and heavy machinery 
construction. 

In prior cases, wc found this program 
to be a subsidy based upon insufficient 
evidence that the program is non¬ 
specific. However, the evidence in thi.s 
case indicates that these benefits arc 
not limited to an industry or enterprise 
or group of industries or enterprises. 
Therefore, we determine that this 
program does not confer countervaihililc 
benefits within the meaning of the 
coiuitcrvailing duty law. 

E. Tax Credit for Investment in 
Production Equipment 

Under Article 10 of the SEI. productive 
enterprises may deduct from income tax 
ptiyable an amount of up to 15 percent 
of the value of copital equipment 
purchased during the year. In the event 
that the amount of the tax credit 
exceeds the value of income tax 
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payable* the balance may be carried 
forward for up to four subsequent years. 

Article 10 t^neHts are available to all 
productive enterprise defined above. In 
prior cases, we found this program to be 
a subsidy based upon insufTident 
evidence that the program is non¬ 
specific* However, the evidence in this 
case indicates that these beneHts are 
not limited to an industry or enterprises 
or group of industries or enterprises. 
Therefore, we determine that this 
program does not confer counterv'ailuble 
benefits within the meaning of the 
countervailing duty law. 

111. Programs Determined Not To Be 
Used 

We determine that the following 
programs are not used by the 
manufacturers, producers, or exporters 
of line pipe in Taiwan; 

/t, PmfGrHiitioI Income Tax Ceiling22 
Percent 

Article 15 of the SEl also permits 
enterprises engaged in the basic metal 
production industry, heavy machinery 
industry, petrochemical Industry or 
other important productive enterprises 
which conform with the needs for 
development of economic and national 
defense industries and are capital- 
intensive and/or technology-intensive in 
nature to use a marginal tax rate of no 
more than 22 percent. We verified that 
neither KMC nor FEMCO used the 22 
percent tax ceiling. Therefore, we 
detennine this program not to be used 

B. Accelerated Depreciation and Tax 
Holiday 

Article 6 of the SBI permits newly- 
established productive enterprises to 
select one of the following benefits: (1| 

A tax holiday of up to five years 
providing the company depreciates its 
assets according to Taiwan's Service 
Life of Fixed Assets; or (2) accelerated 
depreciation on the service life of 
machinery, equipment and buildings, 
construction facilities, and 
communication and transportation 
facilities. In addition. Article 6 permits 
expandlofl enterprises to select (1) a tax- 
holiday of up to four years on the 
income derived from increased capacity, 
if it depreciates its assets according to 
Taiwan’s Service Life of Fixed Assets* 
or (2) a rapid depreciation of the newly 
purchased equipment beginning in the 
year in w hich the machines be^n 
operation. 

We verified that neither KMC nor 
fFIMCO claimed accelerated 
depreciation or look a tax holiday 
during the period of review. Therefore, 
we determine this program not to be 
used. 


C. Duty Exemptions and Deferral on 
Imported Equipment 

Article 21 of the SKI allows productive 
enterprises to pay import duties in a 
series of installments beginning one 
year from the dale of importation on 
selected machinery and equipment that 
is not manufacture domestically. In 
addition. qualiHed enterprises may be 
exempt from paying import duties on 
selected machinery and equipment 
which is used for the establishment or 
expansion of an approved project or for 
research and development. 

We verified that neither KMC nor 
FEMCO redeved duty exemptions or 
deferrals. Therefore, we determine this 
program not to be used. 

D. Preferential Long-Term Loans 

Article 84 of the SEI permits the 
Executive Yuan to establish and 
administer a special development fund 
to promote investments of interest to 
national economic development. We 
vertified that neither KHC nor FEMCO 
used Article 84 financing in relations to 
the products under investigation. 
Therefore, we determine this program 
not to be used. 

Petitioner's Comments 

Comment I: Petitioner argues that 
China Steel Corporation, a state-owned 
supplier of pipe-and-tube inputs, is able 
to offer a two-tiered pricing policy due 
to Taiwan's high tariff barrier. Under 
this policy, customers who produce line 
pipe for export pay lower prices for hot- 
rolled coil than those who produce line 
pipe for domestic consumption. 
Petitioner argues that this two-tiered 
pricing policy gives preferential 
treatment to exports because coil is sold 
to exporters at the lower-tier price. 

DOC Position: We disagree. A two- 
tier pricing policy does not in itself 
confer and export subsidy. As we 
explained in our discussion of 
preferential pricing under the section of 
this notice entitled Programs 
Dffiermined Not to Confer Subsidies, 
under Item (d) of the Ulustriifive List of 
Export Subsitiies annexed to the 
Agreement on Interpretation and 
Appliciition of Articles VL XVI and 
XXIII of the General Agreement on 
Tariffs and Trade, a price pnderence for 
inputs used in the pr^uction of export 
goods constitutes a subsidy only if the 
preference lowers the price below 
world-market levels (See, Final 
Negative Countervailing Duty 
Determination: Certain Steel H7re Nails 
from the Republic of Korea, 47 FR 
39349). Based on our examination of 
China Steel's second-tier coil prices to 
the pipe-and-tube producers under 


investigation and on world-market 
prices for coil, we found that China 
Steel's prices were at world-market 
levels. Therefore, we determine lhal 
China Steel's two-tiered pricing poliry 
does not confer a countervailable 
benefit 

Commcnl2: Petitioner argues that 
China Steel Corporation, as a state- 
owned enterprise, is an "agency" of the 
authorities on Taiwan. Therefore, 
further directions from the authorities on 
Taiwan is not required to establish the 
presumption of government direction or- 
control with respect to China Steel's 
two-tiered pridng policy. 

DOC Position: We determine that the 
prices FEMCO and KHC paid for export- 
destined hot-rolled coil from China Steel 
were at world-market levels and. 
therefore, the issue of direction from the 
authorities on Taiwan is moot. 

Comment 3: Petitioner argues that a 
subsidy provided by a private 
corporation is countervailable absent 
government action or direction. 

DOC Position: We disagree. The 
"private" subsidies cited by petitioner 
were provided by private corporations 
who were administering funds levied 
and collected by the government on the 
government's behalf. See. Final 
Affirmative Ciwntenoiling Duty 
Determination Prestressed Concrete 
Steel Wire from South Africa. (47 IE 
33310). Paragraph (d) of the Annex to 
the Subsidies Code stipulates that an 
export subsidy is conferred by the 
delivery by governments or their 
agencies of imported or domestic 
products or services for use in the 
production of exported goods, on terms 
or conditions more favorable than for 
delivery of like or directly competitive 
products or services for use in the 
production of goods for domestic 
consumption, if (in the case of pniducts) 
such terms or conditions are more 
favorable than those commercially 
available on woHd markets to their 
exporters. (Emphasis added) We 
verified that the actual price FFA1CO 
and KHC paid China Steel for hot-rolled 
coil was at world-market price levels. 

Comment 4: Petitioner argues that the 
pertinent world-market price for 
determining whether Chino Steel's coil 
prices arc preferential is the actual price 
domestic users of hot-rolled coil pay for 
imported coil used to produce line pipe. 

DOC Position: Wc disagree. Under 
item (d) of the Illustrative List of Export 
Subsidies annexed to the Agreement on 
Interpretation and Application of 
Articles VI. XVI and XXIIl of the 
Gencnil Agreement on Tariffs and 
Trade, a price preference for inputs us»’d 
on the production of export goods 







53366 


Federal Register / Vol. SO. No. 251 / Tuesday. Decenibur 31. 1985 / Notices 


constitulcs a subsidy only if the 
preference lowers the price below 
"those commercially available on the 
world market to their exporters:" i.e^ 
below world^market levels. Accordingly, 
we compared the actual prices FFMCO 
and KIIC paid China Steel to the actual 
prices FEMCO and KIIC paid for 
imported coil as well as to the generally 
available world>market prices for coil, 
and determined that China SleeKs prices 
were at world-market levels. 

Comment 5: Petitioner argues that the 
8ut>sidy resulting from preferential 
prices should be measured as the 
difference in price between the first- and 
second tier price and not as the 
difference between the world-market 
price and the lower-tier price. 

DOC Position: VVe disagree. See the 
Department's response to petitioner's 
first comment. 

Comment 6: Petitioner agrees with the 
Department's preliminary determination 
that the export loss reserves and the tax 
exemption for export sales confer 
couniervailable benefits within the 
meaning of the countervailing duty law. 

DOC position: In our final 
determination, we found that the export 
loss reserves confer an export subsidy. 

I low'cver, at verification, we learned 
that the business tax and stump tax are 
indirect taxes. We verified that the 
exemption, remission or reduction of 
these taxes on export sales is non- 
excessive. Therefore, as described in 
this notice, these programs do not 
provide countervaliable benefits within 
the meaning of the countervailing duty 
law. 

Respondents* Comments 

Comment 7: Respondents argue that 
low-cost export financing loans which 
are not discounted through the Central 
Bank should not be included under the 
export financing program since they do 
not involve government participation. 

DOC Position: We disagree. We 
verified that all of the export financing 
loans under consideration were 
discounted through the Central Bunk 
and therefore included these loans in the 
export financing program. 

Com/nenfZ'Respondents slate that 
none of the export fmancing loans 
involved the products under 
investigation exported to the United 
States. 

DOC Position: We verified that one 
export financing loan covered exports of 
line pipe to the United States and 
included it In the export financing 
program. 

Comment 3: Respondents claim that 
the export loss reserve, which is claimed 
as a tax exemption under Taiwan's 
corporate income tax law, operates as a 


one-year deferral of income. They argue 
that the benefit should be calculated by 
treating the tax savings from the 
exemption as a one-year interest-free 
loan. 

DOC Position: We agree. However, 
we note that there is a two-year lag 
between the time an export loss reserve 
is established and the lime the benefit is 
realized. The export loss reserves 
established in calendar year 19a2 were 
claimed as exemptions on the lax forms 
filed in 1983. Under our methodolgy, the 
resulting tax savings are considered to 
be interest-free loans for a one year 
period beginning on the dale the income 
tax forms were filed. Therefore, the 
interest benefits were realized in 1984. 

Comment 4: Respondents argue that 
the business tax exemptions and stamp 
tux reductions provide non-excessive 
remissions of indirect taxes which are 
not countervailable within the meaning 
of the countervailing duly law. 

DOC Position: We agree. See our 
comments in the body of the notice. 

Comments: Respondents argue that 
the 25-pcrcent income tax ceiling 
provision of .Article 15 of the SFJ is 
available to a variety of industries in 
Taiwan and is therefore not 
countcrv’ailable within the meaning of 
the law. 

DOC Position: We agree. 

Comment & Respondents claim that 
the investment tax credit provisions of 
Article 10 of the SEl arc not limited to 
an industry or enterprise or a group of 
industries or enterprises. 

DOC Position: We aarve. 

Comment 7: Respondents aigue that 
the Department should calculate the 
value of total export sales of all 
products to all markets by adding the 
value of the "Indirect exports" reported 
on the monthly business and stamp tax 
declarations to the value of exports 
reported in the questionnaire response. 
Respondents state that allocating 
benefits over total exports, without 
including indirect exports, overstates 
any benefits received by the respondent 
companies. 

DOC Position: We disagree. We 
verified that the export sales figures 
reported in the questionnaire responses 
and the amended questionnaire 
responses were accurate and had 
already been included the above- 
mentioned indirect export sales. 

Comment 8: Respondents argue that 
the prices China Steel charges for 
export-destined hot-rolled coil are not 
preferential since there is no 
government direction or control of China 
Steel’s pricing policy. Respondents 
further argue that government 
ownership does not perse indicate 
gov€:mment direction or control. 


DOC Position: See the Department's 
response to petitioner's second 
comment 

Comment 9: Respondents argue that 
Japanese prices of coil should not be 
used as the prices with which China 
SlfM^l's prices should be compared to 
determine if they are below world- 
market prices. Furthermore, they argue 
that the lest as to whether or not there is 
preferential pricing does not depend on 
the prices actually paid by a company 
for alternate coil, but the price Taiwan 
exporters would have to pay on the 
world market for the input they used. 

DOC Position: See petitioner's 
Comment 4 and the Department's 
response. 

Comment 10: Respondents argue that 
if a* subsidy is found with respect to the 
pricing issue, the measure of the subsidy 
should not be the difference between the 
first- and second-tier price, but the 
difference between the world-market 
price and the preferential price. 

DOC Position: See petitioner’s first 
comment and the Department's 
response. 

Comment 71: Respondents argue that 
neither KHC nor FKMCO keep their 
records in such a fashion as to provide 
the value of the exports to the U.S. of 
the product under investigation. 

DOC Position: The Department 
verified FEMCO's value of line pipe 
exports to the U.S. Because Kl 1C did not 
provide verifiable Information on the 
value of its line pipe exports to the U.S.. 
we used Department statistics to 
calculate this value. 

China Steel's Comments 

Comment 1: China Steel asserts that 
the world-market price is the price 
available to customers in the position of 
the respondents, which in this 
investigation, is the price available to 
Southeast Asian coil users on the open 
world market. 

DOC position: Sec petitioner's fourth 
comment and the Department's 
response. 

Comment 2: China Steel argues that 
the appropriate price comparison for 
world-market-price analysis is between 
China Steel's base pricxe for hot-rolled 
coil and the base price for hot-rolled coil 
offered by foreign suppliers. 

DOC position: W'e disagree. In this 
case, the appropriate price comparison 
is between the final F.O.B. price offered 
by foreign suppliers for each grade, 
quality, and size of hot-rolk*d coil and 
between China Steel's second-tier ex- 
works price of the comparable grade, 
quality and size of hot-rolled c^il. 
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Verification 

In accordance with 776(a) of the Act. 
we conducted a verification of (he 
information provided in (he 
questionnaire response. During 
verification, we followed normal 
verification procedures, including 
meeting with government officials and 
inspection of documents, as well as on¬ 
site inspection of the companies 
producing and exporting the 
nu.rchandise under investigation to the 
U.S. 

Administrative Procedures 

We afforded interested parties an 
opportunity to present oral views in 
occordance with our regulations (19 CFR 
3S5.;I5). A hearing was held on 
November 19.1965. In accordance with 
the Department's regulations (19 CFR 
355.34ia)), written views have been 
rt'ceivod and considered in this 
d(?t»?rmination. 

Torminelion of Suspension of 
Liquidation 

In accordance with this 
determination, and section 705(c)(2) we 
are directing the U.S. Customs Service to 
N rmiiuite suspension of liquidation on 
the products tinder investigation and to 
n*lcaac any bond, or other security, and 
refund any cash deposit placed upon 
welded carbon steel standard pipe ond 
tube from India as described in the 
Scope of Investigation" section of this 
notice. 

ITC Notification 

In accordance with section 705(d) of 
the Act, we will notify the ITC of our 
ciftermination. Since this determination 
is negative, the investigation will be 
t(*rminated upon the publication of this 
notice in the Federal Register. Hence, 
the ITC is not required to make a final 
injury determination. 

This notice is published pursuant to 
si^ction 705(d) of the Act (19 U.S.C. 
1671(d)). 

Pjul Fr«N*denberg, 

As^istont Secretary for Trade Adminiitrativn. 
Urermher 23. 1965. 

|fR l3oc 85-30672 Filed 12-30-65; 8:45 am) 
8n.UNQ COOC 


IC-S33-803I 

Final Negative Countervailing Duty 
Determination; Welded Carton Steel 
Standard Pipe and Tube From India 

AOENCy. Import Administration, 
International Trade Administratiun, 
Commerce. 
action: Notice. 


summary: Wc determine that no 
benefits which constitute subsidies 
within the meaning of the countervailing 
duty law are being provided to 
manufacturers, producers, or exporters 
in India of welded carbon steel pipe and 
tube. The estimated net subsidy is do 
minimis, and therefore our final 
countervailing duty determination is 
negative. We have notified the United 
States International Trade Commission 
(ITC) of our determination. 

SFFECnve date: December 31,1985, 

FOR FURTHER INFORMATION CONTACT; 
Betsy Killian. Loc Nguyen, or Mary 
Martin. Office of Investigations, Import 
Administratiun. International Trade 
Administration. U.S. Department of 
Commerce. 14th Street and Constitution 
Avenue. NW., Washington. DC 20230: ’ 
telephone (202) 377-1673. 377-0167. or 
377-2630. 

8UPRLEMENTARV INFORMATION: 

Final Determination 

Based upon our investigation, we 
determine (hat certain countervailuble 
benefits arc being provided to one 
manufacturer/producer/exporter in 
India of welded carbon steel standard 
pipe and tube. For purposes of this 
investigation, the following program is 
found to confer a countervailahle 
benefit: 

• Packing Credit Program. 

Wo determine the estimaten) net 
subsidy to be 0.42 percent od vatomm 
and hence de minimis for the one 
manufacturer/producer/exporter in 
India of welded carbon steel standard 
pipe and tube. The other two companies 
did not use this program and so the 
country wide subsidy rate is also de 
minimis. Therefore, we reach a negative 
final countervailing duty determination 
because no countervailahle bencBts 
which constitute subsidies within the 
meaning of section 701 of the Act are 
being provided to manufacturers, 
pruducers, or exporters In India of the 
products under investigation. 

Case History 

On July 16,1965. we received a 
petition in proper form from the 
Standard Pipe and Tul>e Subcommittee 
of the Committee on Pipe and Tube 
Imports (CPTI) and each of its member 
companies which produce standard pipe 
and tube. In compliance with the filing 
requirements of S 355.26 of our 
regulations (19 CFR 355.26), the petition 
alleged (hat manufacturers, producers, 
or exporters in India of welded carbon 
steel standard pipe and tube directly or 
indirectly receive benefits which 
constitute subsidies within the meaning 
of section 701 of the Act, and that these 


imports materially injure, or threaten 
material injury to, a U.S. industry. 

We found that the petition contained 
sufficient grounds upon which to initiate 
a countervailing duty invcsiigiition, and 
on August 5,1985. we initiated such «in 
investigation (50 FR 32249]. We staled 
that wc expected to issue a preliminary 
determination by October 9.1985. On 
September 24,1985. the petitioners 
alleged critical circumstances with 
respect to welded carbon steel standard 
pipe and tube from India. 

Since India is a "country under the 
Agroemcnf* within the meaning of 
section 7ai(h) of the Act. an injury 
determination is required for this 
investigation. Therefore, we notified I he 
ITC of our initiation. On August 30, 1985, 
the ITC determined that an industry in 
the United Sttitos is materially injunrd. 
or threatened with material injury, by 
reason of imports of welded carbon 
steel standard pipe and tube from India 
(50 FR 37068). 

On Augu.st 14.1985, we presented a 
questionnaire concerning the petitioners’ 
allegations to the government of India in 
Washington. DC. Responses to the 
questionnaire were received on 
September 26 and 27, and on October 4, 
1985. There arc three known prodiicer?>/ 
exporters of welded carbon steel 
standard pipe and tube in India: Zenith 
Steel Pipes and Industries. Ltd. (Zenith): 
Tata Iron and Steel Co.. Ltd (TISCO); 
and Gujarat Steel Tub4f8. Ltd. (Cujarut). 
On the basis of (he informution 
contained in these responses, we made 
a preliminary determination on OcIoImt 
9.1985 (50 FR 41926), Wc verified the 
responses of the government of India 
and the respondent companies from 
OctolKjr 28 through November 8.198.5. 

Our notice of preliminary 
determination gave interested parties iin 
opportunity to submit oral and written 
views. We received written views from 
interested parties and hove taken them 
into consideration in this determination. 

Scope of Investigation 

Hie products covered by this 
investigation are welded carbon steel 
pipe and tube, with an outside diameftT 
of ,375 Inch or more, but not over 16 
inches, of any well ihicknes. currently 
classifiable in the Tariff Schedules of 
the United States, Annotated {'YSUS/X], 
under items 610,3231.610.3234, 610.3241, 
610 3242, 610.3243, 610J252. 610.3254. 
810.3258, 610.32Sa and 610,4925. These 
products, commonly referred to In the 
industiy' as standai^ pipe or tube, art* 
produced to various AS'fM 
specifications, mostly notably A-12(). A- 
S3 or A-135. 










4 


53368_Federal Register / Vol. 50. No. 251 / Tuesday. December 31. 1985 / Notices 


Analysis of Pnijjrnms 

For pur|>oj5cs of this dL^lcnumalioii, 
the pcfriod fur which we are measuring 
subsidization ("the review perioir) is 
calendHt year 1984. 

llased upon our analysis of the 
petition, the responses to our 
qoestionnnin?, our verificutinn and 
comments filed by petitioners and 
respondents, we determine the 
following: 

I. Programs Determined to Confer 
Counten aiUble Benefits 

VVe determine that countervnilHble 
Ixmeflts are provided to one 
niiinufaclurer/producor/exporler in 
India of welded carlnin steel standard 
pipe and lube undiT the fnllow'ing 
progrtim: 

A. Tliv Park Credit Program 

Under this program, the Reser\ e flunk 
of India, through commercial banks, 
provides pre-shipment credit to 
exporters for financing the purchase, 
processing or packing of goods. Thesi.* 
credits may be received upon 
presentation of: (1) Letters of credit 
opened by an importer of goods outside 
Indui; (2) a confirmed and irrevocable 
order for export of goods from India; or 
(3) any other evidence of an order for an 
export from India having been placed 
with the exporter. In general, the loans 
an* grunted for a period of 90 to 290 
days. The interest rates applicable to 
steel pipes and tubes during the review 
period were 12 percent for loans of up to 
180 days and 14.5 percent for loans of 
180 to 290 days. For purposes of this 
determination, we have used 18 percent 
as the national average interest rate for 
short-term loans in India in 1964. This 
benchmark rate was published in the 
Reserve Dank of India Bulletin and was 
used as the benchmark for both short¬ 
term **packing credit** loans bearing 
either of the two aforementioned 
interest rates. 

Since packing credit financing is only 
available for use by exporters and the 
rates of interest charged are less than 
our bench%vork. w'c determine that the 
provision of such financing provides a 
coimtcrA'ailoble benefit. 

Only one company received packing 
credit financing during the review' 
period. The benefit provided under this 
program was determined by multiplying 
the interest rate differential between our 
benirhmark and the intcit*st rate paid by 
the company by the fraction of a year . 
that each loan was outstanding, as well 
as by the principal amount of all packing 
credit loans received by the company 
for the subject merchandise exported to 
the United States during the review* 


period. We then allocated the aggregate 
benefit over the company's value of 
exports of the subject merchandise to 
the United States. On this basis, we 
calmlated an estimated net sub.sidy of 
0.42 percent ad va/orvm, 

II. Programs Determined Not To Confer 
a Subsidy 

We delcrnnine lhal subsidies are not 
!»eing provided to manufacturers, 
producers, or exporters in India of 
w'elded carbon steel standard pipe and 
tube under the following program: 

A. The Cosh Compensatory Suppofi 
Projfmm (CCSf 

The cash compensatory support 
program is designed to rebate indirect 
taxes upon exported merchandise, llie 
rebates are p<iid as a percentage of the 
F.O.B. invoice price. 

Under the Act. the non-excessive 
rebate of indirect taxes levied at the 
final stage, und of prior stage cumulated 
indirect taxes borne by inputs that are 
physically incorporated into the final 
product, is not considered a subsidy* In 
order to determine whether a cash 
payment upon export is a bona fide 
rebate of indirect taxes, wc examine 
whelhen (1) The program operates for 
the purpose of rebating indirect taxes; 

(2) there is a clear link between 
eligibility for payments on exports and 
indirect taxes paid; and (3) the 
government has reasonably calculated 
and documented the actual indirect tax 
incidence borne by the product 
concerned and has demonstrated a clear 
link between such tax incidence and the 
rebate amount paid on export. 

We verified that the CCS Program 
satisfies these three criteria with respect 
to exports of the products under 
investigation and that the indirect taxes 
paid by the companies under 
investigation exceed the CCS rebate 
rale. Therefore, wc determine that this 
program is not counter!ailable in this 
case. 

III. Programs Determined Nut To Be 
Used 

We determine lhal manufacturers, 
producers, or exporters in India of 
welded carbon steel standard pipe and 
lube did not use the following programs: 

A. Import Replenishment Licenses 
(REPS) 

Petitioners alleged that REPS are 
given to exporters in India both as an 
incentive and as a necessary condition 
for increased export activity. They olso 
alleged that, although in theory the 
REPS were supposed to supply only 
necessary inputs for the exporter 
himself, these import licenses are 


actually negotiable and therefore cun 
have a market value. Because these 
licenses have a market value, petitioncn^ 
alleged, they may confer a 
countcrvailable benefit to the exporter. 

We verified that the companies under 
investigation did not receive, utilize, or 
transfer REPS with respect to exports of 
the subject merchandise during the 
review period. Therefore, we determine 
that this program was not used. 

B, Regional Benefits to New Facilities in 
Madhya Pradesh 

Petitioners alleged that producers of 
the subject merchandise may l>e 
benefitting from certain regional 
development incentives in the slate of 
Madhya Pradesh including: (1) 
Preferential power rates; (2) investment 
grants; (3) sales tax exemptions or 
deferrals; (4J feasibility study cost 
reimbursements; and (5) prefertmtinl 
water rales. 

.Since none of the companies under 
investigation nor any of their plants or 
factories is located in Madhya IVadesh. 
we determine that this program was not 
used. 

Negative Determination of Critical 
Circumstances 

On September 24.1985. In an 
amendment to the petition, petitioners 
alleged that imports of welded carbon 
slcyel standard pipe and lulw from India 
present •‘critical circumstances.** Under 
section 703(e)(1) of the Ad. critical 
circumstances exist when the 
Department has a reasonable basis (o 
believe or suspect that (1) the alleged 
subsidy is inconsistent with the 
Agreement: and (2) there have been 
massive imports of the subject 
merchandise over a relatively short 
period. The Department may find that 
'‘critical circumstances'* exist only when 
there is an affirmative determination. 

In this case, we preliminarily 
determined that the government of India 
conferred export subsidies on welded 
carbon steel standard pipe and tube anii 
preliminarily determined that -critical 
circumstances" existed. However, wc 
now determine the amount of the 
subsidy to be de minimis and, Iherefnrt*. 
our final delcrmination is negative. 
Because our final determination is 
negative, the issue of "critical 
circumstances** Is moot. 

Petitioners* Comments 

Comment 1: Petitioners argue lhal in 
instances in which "critical 
circumstances** are alleged and in which 
the VYC makes a preliminary injury 
determination, the ITA should determini’ 
that "critical circumstances" exist hasrH 
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on the rrC's preliminary determination 
regardless of whether or not imports 
have been cumulated. Petitioners further 
argue that the role of the ITA is to 
determine whether subsidies exist and 
to measure the amount of subsidies, and 
that it is not equipped to investigate the 
effects of impojis on the domestic 
industry. 

DOC Position: Since the final 
determination is negative, it is not 
necessary for the Department to 
determine If “critical circumstances** 
exist. 

Comment 2: Petitioners allege that the 
central sales, the excise and the octroi 
indirect taxes are paid only on input 
items purchased domestically and that, 
on imported inputs, the importer pays 
only a countervailing excise duty 
(CVED) which is the equivalent of the 
sum of the aforementioned taxes and 
the customs duly. 

DOC Position: This it not correct. We 
verified that the CVFD is the equivalent 
of the excise tax only. It Is not the 
equivalent of the sum of the customs 
duty and the excise, central sales and 
octroi taxes. 

Comments: Petitioners allege that if a 
company imported hot-rolled coil and/ 
or zinc, these input items would only be 
assessed the CVRD tax. Thus, if the 
company receives an exemption from or 
drawback of the CVED upon 
^exportation of goods manufactured from 
the imported inputs, the CVED must not 
be included in Department's 
unrebated indirect tax calculations for 
purposes of determining whether or not 
the CCS is an excessive rebate. 

DOC Position: The petitioners' 
allegation is incorrect. We verified that 
zinc was the only input item against 
which the CVED was levied during the 
review period. It was also the only input 
imported during the review period. The 
Department has determined that the 
CVED is an indirect tax which, in the 
case of zinc, was not fully rebated under 
the duty drawback scheme. Therefore, 
we included the unrefunded portion of 
the CVED in our indirect tax 
calculations in order to determine 
whether or oot the CCS rebate was 
excessive. 

Comment 4: Petitioners argue that It is 
possible that Gujarat and Zenith used 
nothing but domestic coil in 1964, the 
period of investigation: however, since 
in 1965 the two companies used 
imported coil for their exports (as 
respondents claim in the antidumping 
investigation of the same product), for 
duty deposit purposes. It must be 
determined that the products under 
investigation bear no indirect taxes and 
Ihe CCS payments ore excessive 
rebates. 


DOC Position: We disagree. Wc 
verified that zinc is a “canalized'* item, 
imported exclusively by the government 
In bulk through its Minerals and Metals 
Trading Company (MMTC). The MMTC 
then sells the zinc to the pipe and tube 
companies. We also verlHed that the 
indirect tax incidence on zinc as a 
(percentage of the F.O.B. price of the 
products under investigation is well 
above the 5 percent CCS rebate rate. In 
addition, wc verified that the companies 
paid indirect taxes on other physically 
incorporated inputs, such as steel 
sockets and rings, chemicals, paints and 
varnish, and packing materials. 
Therefore, hy(>othcticolly, even if hot- 
rolled coil were imported and no 
indirect tax were levied on it. the 
incidence of indirect tax on zinc and the 
other physically incorporated inputs 
would still exceed the 5 percent CCS 
rebate rate. 

Co/nmen/5.'Petitioners argue that the 
tax paid by TISCO to the Steel 
Development Fund (SDF), a government- 
run program funded by steel producers, 
is recycled back to the steel company 
contributors and. to the extent that 
TISCO receives benefits from the SDF, it 
cannot use the contribution to offset the 
CCS rebates. 

DOC Position: Since we verified that 
the indirect tax incidence on zinc and 
other physically incorporated inputs 
already exceeds the 5 percent CCS 
rebate rate, the issue of whether the SDF 
contribution should be taken into 
account in offsetting the CCS rebate is 
moot. 

Respondents* Comments 

Comment t: Respondents argue that 
critical circumstances do not exist since 
there have not been massive imports 
from India of the products under 
investigation over a relatively short 
period of time and since these imports 
do not cause “serious prejudice** to the 
trade or production of the United States 
as required by Article 14. paragraph 3 of 
the Subsidies Code. 

DOC Position: Since the final 
determination is negative, it is not 
necessary for the Department to 
determine if '‘critical circumstances'* 
exist. 

Verification 

In accordance with section 776(a| of 
the Act, we verified all the data used in 
making our final determination. During 
verification wc followed normal 
verification procedures, including 
meeting with government officials and 
inspection of documents and ledgers, 
and Ihe tracing of information in the 
response to source documents. 


accounting ledgers and financial 
statements. 

Adrainistrative Procedures 

We afforded interested parties an 
opportunity to present oral views in 
accordance with our regulations (19 CFR 
355.35). Neither petitioners nor 
respondents requested a public hearing. 
In accordance with (he Department's 
regulations (19 CFR 355.34(a)). written 
views have been received and 
considered in this determination. 

Termination of Suspension of 
liquidation 

In accordance with this determination 
and section 705(c)(2) wc are directing 
the U.S. Customs ^rvice to terminate 
suspension of liquidation on the 
products under investigation and to 
release any bond, or other security, and 
refund any cash deposit placed upon 
welded carbon steel standard pipe and 
tube from India as described in (he 
“Scope of lnve8tigalion“ section of this 
notice, 

rre Notification 

In accordance with Section 706(d) of 
the Act, we will notify the ITC of our 
determination. Since this determination 
is negative, the investigation will be 
terminated upon the publication of this 
notice in the Federal Register. Hence, 
the ITC is not required to make a final 
injury determination. 

This notice is published pursuant to 
section 705(d) of the Act (19 U.S.C 
167ld(d)). 

Paul Freedenberg, 

Assistant Secretary for Trotfe Administration. 
December 23,196S. 

|FR Doc. 8S-30660 Filed 12-30-65; 6:45 m \\ 
m%xma coot ssio-os-ti 


|A-58a-5011 

Postponement of Final Antidumping 
Duty Determination; Offshore Platform 
Jackets and Piles From Japan 

agemcy: Import Administration. 
International Trade Administration. 
Commerce. 
actiom: Notice. 


summary: On December 5.1965. we 
received a request from one of the 
respondents in the antidumping duly 
investigation of offshore platform 
jackets and piles that the final 
determination be post()oned as provided 
for in section 735{a)|2)(A) of the Tariff 
Act of 1930. as amend^ (the Act) (19 
U.S.C 1673d ia)(2)(A)). Pursuant to this 
request, wc are postponing our final 
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nnlidiimping duly deUTminiitlon ns to 
ivhelhiT sales of nffshore plnlform 
jiic:kc*t5 and piles from |Hp;in have lieen 
much? at less than fair viilue until mil 
later than March 31. l9Wi. 

EFFECTIVE DATE: l)iwmlM‘r 31, 19B5 

FOR FURTHER INFORMATION CONTACT; 

Francis R, Onwe. Office of 
Invesligitlions, Import Administration. 
Inltrrnatiiinal Trade Adminislratiun. U.S. 
Defsirtinenl of Cumniorce. 14lh Stn?et 
and (lonslilulion Avenue, NW.. 
Washington DC 202:^1, telephone: (202) 
377-4()«7. 

SUPPLEMENTARY INFORMATION: On May 
IS. lOtiTi. we published a notaa! in thi* 
Federal Register that we wen* iidliating. 
under sitction 732|li) of the Act (1« 
ll.S.C. Iti73atli|). un anlidiirnptng duty 
investig4ition to determine wherlher 
imports of offshore platform pickets ami 
piles from (apun are being, or are likely 
to be sold at less lhan fair value (50 FK 
20252). We Issued our preliminary 
affirmative detc^rmination on November 
15. 1!IB5 (50 FH 40454). This notice stated 
that we would issia* a final 
determination on or before laniiary 29. 
19Wi. On December 5, 1!IB5, counsel for 
one of the res|KindenlK requi*sled that 
W(f extend the pehiMl for the final 
determination until not later than the 
I35lh day after the date of our 
prelinunary determination in 
accordance with section 7a5(aJ(2)|A) of 
the Act This rirspondent accounts for a 
significant pro|Hirtiiin of exports of the 
subject merchandise to the Unitetl 
Stales, and thus is qualified to make this 
request If a qualified exporter propr?rly 
requests an extension after an 
aflirmativc preliminary* df*temination. 
the Department is required. abs<*nl 
compelling reasons to the contrary, to 
grant the rc.*quest. Accorriingly wc grant 
the request and posl|Hine our finnl 
detemination until not lal(*r than March 
31,198fi. 

‘llie public hearing is also being 
postponed until KhOO a.m. on February 
13.1983. at the U.S. Department of 
Commerce. R(H>m 3708, 14th Street and 
Constitution Avenue. NW.. Washington. 
DC 20230. Accordingly, pre^hearing briefs 
must be submitted to the D4*puly 
Assistant Secretory by February 6. i;«g». 

This notice Is published pursuant to 
section 735(d) of the Act. 

Gilbert B. Kaplan. 

Ih'fHily Assiiitatxt St^rrlmy fur fmpor/ 
Arfministrafton. 

DfKiemiHfr 24. 1985 

|FR l)«>c 85-30875 Fitird 12-3i^>8:V U;45 ain| 
»LUMO CODE M10>OS-M 


National Oceanic and Atmospheric 
Administration 

Evaluation of State/Terhtorial Coastal 
Management Programs, Coastal 
Energy Impact Programs and National 
Estuarine Sanctuaries 

AGENCY; National Oceanic anil 
Almo.spherrc Administration. National 
Of:ean Serv ice, Offlcir of Ocean and 
Coastal Ro.sourr.e .Management, 
f'ommerre, 

ACTION; Notiu* of Aviiilabrlity of 
Hvaluation Findings. 

summary: Notice is hereby given of the 
availability of thi; evaluation findings 
for the Mississippi, and Rliixle Islaiul 
Coastal .Management Programs. S(*cliun 
312 of the Coastal Zone .M.magemenl 
Act of 1972, as amended, reqitire.s .i 
Continuing review' of the pei furmaiice of 
fuirh coastal state with respire! to the 
implementation of its fcMkrally approvinl 
(aiastal ManagenianI Program. The 
slates evaluated wen: found to be 
adhering both to the programmulic 
terms of their financial assistance 
awards «ind/(ir to their apprtived coastal 
munagirmcnl program.s: and to be 
making progress on award tasks, special 
award ruindittcins. and significant 
improvement tasks aimed at program 
implementation ami enforcemeni, as 
approprtale. 

Ai.coniplishnients In implementing 
cujtistal ^one managenii:nt puigraiiiH 
were occurring with fespf:ct to the 
milional coastal managiiment ubier.tivcs 
identifii d in .section 393(2] (A|-(l| of the 
Coastal Zone Manugement Act. 

A copy of the assessment and delaihn) 
findings fur these progr«im.n may be 
obtained on request from: John H. 
McJjeod. Acting Fvuliiation Officer. 

Policy Coorilinatton Division. (Iffire of 
Ocean and (aiavtal Resource 
Management. National Ocean St rvici?. 
NOAA. 3300 Whitehaven Street, NW.. 
Washington. DC 202:15 (telephone: 202/ 
634-4245) 

(Federnl Domr^fii AtauNluoceC5ititltry 11 4in 
Zunr MarMg4>nii*ny Prtigrnm 
Adminintratioii) 

ILitml. l>«*cemlM*f 13 1<I85 
Peter 1. Tweedt. 

iJiwetor, (of C^nin and Ct u tsttif 
HeatHinic Stanoiitsmot 
|FR Due. aS-.'WIWM rilrd 12-30-85: 84.5 nmj 
atvLtmo coof mio m-m 


Intent to Evaluate 
agency; National Oc4*anic and 


Atniosphi^ric Administration. .National 
(b ean Service. Office of 0(:f*rin find 
Cofistal Ke.sinirrc Management. 
Cnmmerf,i!, 

ACTION: Nuliiu? of intent to evaluate. 


summary: The National Cbx'Jinir anil 
Atnuispheric Admtnislrafion. National 
Oiiran Service, f)ffice of Oi.ean ai;d 
Coastal Resource M.inagemt nt lOCK.M). 
announces its intent lo ev.ilu«tlCr the 
performance of the* Mary land Coastiil 
.Maiiagi'ment Program |CMIM. Ciiam 
CMl^ .Norlhitni Martaoas l;.i«ind CMP 
and Oregon C.MP, und the (3a s.ip* aki* 
lliiy Interstate Allocation .Awanl 
through Mari.li 31. 198<i ’I lii'se revo wN 
Will be i.undiicti'd pursuant to m*( iinn 
312 of the (.uastal Zone Manugement 
Act fCZMA) whir.h rfK|uires a r ontmiiin; 
review of the performani e of the st.ite^ 
with respei f to ro.islal management 
end the?r adheninc e to the terms ol 
financiii! assl^tanr.e aiviirds funded 
under Ihi? CZ.MA. 

Coastal Tone nianagement is far med 
under CZ.M A seefton TMKV. and da Inter 
stale Allcfcation Award Prograiii is 
authiiri/ed by CZMA section JiJO. I la* 
reviews involve consideration of wiidiMt 
submissions, u site visit lo tin: dale, md 
cunsidtalion.s with interested Fiitli r.il. 
stale and local agentiirs .md members e' 
the public. Public meetings will bi held 
a.s part of the site visits. The stale w ill 
issue notice of these meetings. Copies «»f 
each stalp’.s most riuuait p4*rrorn)ani:e 
report, as well as the OCRM‘.s 
notifiraition letter and supplemental 
infurmalion n*quesl letter lo the slate 
are available upon requewl from the 
OCR.M A subsequent notlre will be 
placiffi in thf! Federal Kegislnr 
nnnnunr.ing the availabihty of the Final 
Findings bused on enckevaluation onr» 
Iheiso are completed 

FOR further information contact; 

|nhri II. McLeod. Acting Evaluation 
Officer, Policy Coordination Divisitin. 
Office of Ocean and Coahtal Resource 
Management. National Ocmui Service. 
NOAA. 33110 Whilehavirn St.. NW'.. 
Washington, Df! 202:45 (telephone: 202' 
634-1245) 

iFfxteral Dumi*,slK: ,AsvKtanf.c* Catnlng 11 419 
CiMixtal Zone Nf.tnagcnient IVugrum 
Adm1niHlr«iti4»n) 

Hated OftceUita r 13. lUf2» 

Peter L Tiveedt. 

nirtx tar, i ftltiJr of fA.wm nmi CiHis*uf 

/ir*5i rx r A 

|FR Doc 85-30883 Filed 12-:ia-a.5; 8:45 am| 

aitUMC COOC 
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National Technical Information 
Service 

Intent To Grant Exclusive Patent 
License; The Up|ohn Co. 

The National Technical Information 
Service (NTIS), U,S. Department of 
(.'ommerce. intends to grant to The 
Upjohn Company in Kalamazoo. 
Michigan, an exclusive right in the 
United Stales to manufacture, use, and 
sell products embodied in the invention 
entitled * *‘New Antineoplastic Piatinum 
|IV) Complexes.** U.S, Patent 
Application G-565-111. tiled March 1. 
1984. The patent rights in this invention 
have been assigned to the United States 
of America, as represented by the 
Secretary of Commerce. 

The proposed exclusive license will 
be royalty-bearing and will comply with 
the terms and conditions of 55 U.S.C 209 
and 37 CFR 404.7. The piroposed license 
may be granted unless, within sixty 
days from the date of this published 
Notice. NTIS receives written evidence 
and argument which establishes that the 
grant of the proposed license would not 
serve the public interest. 

Inquiries, comments and other 
materials relating to the proposed 
license must be submitted to the 
attention of George Kudravetz, Office of 
Federal Patent Licensing. NTIS. Box 
1423, Springfield. VA 22151. 

Douglas Campioo, 

Office of FexittruJ Patent U.S, 

Depariawt^ of Caawwrce. Saiiaimi TecfmScaJ 
hformotkm ^rvice* 

\VK Doc. aS>30B47 V\\e6 12--30-aS: 8:45 am) 
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COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Announcing a Change In Quota 
Category Requirement for Coats and 
Jackets Without Full Frontal Openings 
From Categories 359 and 659 to 
Categories 334. 33S, 634 and 635 

Decc»ntH:f 27. 

Effect)^ i. I muaty 1,19BG the 
Conunitlt c lor the Implementation of 
Textile Agrei*ments is changing the 
category n quirement for visa and quota 
purposes for jackets without full frontal 
openings (pullover jackets) from 
Cdtegories 359 and 659 to Categories 
334. 335, 634. and 635. Pullover jackets 
Hithoul full frontal openings are being 
entered and later altered to add full 
frontal openings in drcainvcntion uf 
limits on coats and jackets. GITA has 
decided pending consultations with the 
nirtjof suppliers of these pullover jackets 


fTaiwan, Korea. Hong Kong and 
Thailand) to waive the requirement that 
these garments be charged to Categories 
334, 335, 634 and 635 for visa and quota 
purposes for shipments imported on or 
before February 28.1900. CITA reserves 
the right to charge these shipments 
previously waived exported on or after 
january 1,1986 to Categories 334, 335, 
034. and 635 following consultations 
with suppliers, as appropriate. 

Importers having shipments of coats 
and jackets without full frontal openings 
in the TSUSA numbers listed below may 
obtain a waiver of the requirement for 
Categories 334. 335, 634 and 635 for 
goods imported on or before February 
28.1986 by addressing n request to: 
Office of TexlUes and Apparel. 
International Agreements and 
Monitoring Division, Room 3110. U.S. 
Department of Commerce, 
Washington. D.C. 20230. Attention: 
Waivers 

'Fhe following informatkin should be 
included: 

Port of Entry (indicating whether airport 
or seaport) 

Name and Address of Importer 
Name and Telephone Number of 
Customs Broker 
Description of Merchandise 
Category and TSUSA Number ' 

Entry Number or Bill of Lading Number 
Country of Origin 
Date of Exports 
Exporter 

• Note: 


TSUSA 

etitOMy 

1900 

cnggory 

3t1.0416_ 

350 

334 

asiosrr -. _ _ . 

399 

334 

SS14S3?_ -__ 

3S0 

334 

3SIS50S 

369 

334 

3040438---- - - 

369 

338 

304 0068_ ... 

360 

338 

*'44 JA.1^ 

360 

336 

304 MtO_ 

3S0 

338 

3816830.-- 

690 

034 

3013323.....-, 

060 

034 

... 

650 

034 

30* WW 

090 

034 

364^7 - - -- 

050 

036 

304 2001. -1 

AM 

635 

364 JOT? . .. 

653 

638 

304 0403. 

06i 

636 


Information included in any request 
for 0 waiver is subject to 5>ection 1061 of 
Title 181 of the U.S. Code, which 
provides penalties for making false 
statements to any department of the 
United States Government. 

‘Ronald I. Levin. 

Acting Chairman, Committee for the 
imp/nmentation of Tentth Agreements 

December 27,190S. 

Commissioner of Customs. 

Department of the Treasury. 

WoshingtafK DC 


Dear Mr Cofnmttsioner Fn order to 
facilitate the implemenlation of the U4S. 
bilateral lextile/apparel prr>gfam. I request 
that, effective on lamiary 1.19Bd you require 
that coats and jackets without full frontal 
openings (currently classincd in Categuriea 
3^ and 659), be visaed and charged as 
follows: 



The Committee for the Implementation of 
Textile Agreements has dvlermineti that 
these actions full within the foreign affairs 
excepthm to the rulemaking provisions of 5 
U.S.C. 5S3 (aMl). 

Ronald I. Levin. 

Acting Chairman* 0>mmittee for the 
Impiementoiian of Textih Agreements 
|FR Doc. 85-30944 Filed 12-<IO-85; 6:45 am| 
BltUNOCOOC SSIS-OIMI 


Requesting Public Convnent on 
Bilateral Consultations With the 
Government of the People’s Republic 
of China Concerning Category 360 
(Cotton Pillowcases) 

December 26,1983. 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA). under the authority 

• contained in EO. 11651 of March 3.1972, 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on January 2. 
190a For further information contact 
Diana Solkoff. International Trade 
Specialist, Office of Textiles and 
Apparel. U.S. Department of Commerce, 
(202) 377-4212. 

Background 

On November 29.1985, pursuant to the 
terms of the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of 
August 19.1983, as amend^, between 
the Governments of the United States 
and the People’s Republic of China, the 
Government of the United States 
requested consultations concerning 
imports into the United States of cotton 
pillowcases in Category 360. produced 
or manufactured in China and exported 
to the United States A summary market 
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disniplion stiderYurnt concerning diia 
category follows this notice. 

A description of the textile categories 
In terms of T.S.U.S.A. numbf^rs wns 
published in the Federal Register on 
December 13. 1»82 (47 FK 55709). as 
amended on April 7,1983 |4fl FR 15175). 
May 3,1983 (48 FR 19924). Ikcemlwr 14. 
198:t (48 FR ^i07], December 30.1983 
(48 FK 57584), April 4.1984 (49 VK 
13397). June 2a 1984 (49 VR 26622). )uly 
10,1984 (49 FR 28754). Novemlicr 9,1984 
(49 FR 44782). and in Statistical 
Ileadnote 5. Schedule 3 of the “'Fariff 
Schedules of the United Slatifs 
Annotated (1985).** 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Category 360 under the 
agreement with the People’s Ropulic of 
China, or on any other aspect thereof, or 
to comment on domestic production or 
availability of textile products induded 
in the category, is invited to submit such 
comments or information in ten copies 
to Mr. Walter C. Ij!nahan. Chairman. 
Committee for the Implementation of 
Textile Agreements, Intemnlional Trade 
Administration. U.S. Department of 
Commerce, Washington. DC 20230, 
Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
suhmitt^ in response to this notice wilt 
be available for public inspection in the 
Office of Textiles and Apparel, Room 
3100, U.S. Department of Commerce. 

14th and Constitution Avenue. \Wm 
W ashington. DC. and may be oblfiined 
upon written request. 

Further comment may be invite^ 
regarding particular comments or 
inf^ormation received from the public 
which the Committee for the 
Implomenlation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or the Implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 5S3(a)(l) relating 
to mutters which constitute '‘a foreign 
affairs function of the United Stales.*^ 

Pursuant to the terms of the bilateral 
agreement, the Perople’s Republic of 
China is obligated under the 
consulatution provision to limit its 
exports to the United States of this 
product during the ninety-day period 
which began on November 29.1985 and 
extends through February 26.1986 to 
687.597 units. 

The People’s Republic of China is also 
obligated under the bilateral agreement, 
if no mutually satisfactoi^’ solution is 
reached during consultations, to limit its 
exports to the United States during the 
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twelve months following the ninety-day 
consultation period to 2.716.916 units 
(Fel)aiar>' 27.1988-Febniary 26.1!187). 

The United Stales Goveniment has 
decided, pending a mutually satisfactory 
solution, to control imports of textile 
products in Category 360. exported 
during the ninety-day period at the level 
descril>ed above, 'fhe United States 
remains commitUul to finding a solution 
concerning this category. Should such a 
solution be reached in consultations 
with the (k)vernmcnt of the People’s 
Republic of Cliina, further notice will be 
published in the Federal Register. 

In the event the limit f^tabhahed for 
Category' 360 for the ninety-day perloii is 
exceeded, such excess amounts, if 
allowed to enter at the end of the 
restraint period, shall Ihj charged to the 
level (described above), defined in the 
agreement for the subsequent twelve- 
month period. 

Supplementary Information 

On Der.emlN*r 28.1984. a letter to the 
Commissioner of Customs was 
published in the Federal Register (49 FR 
50432) from the Chairman of the 
Committee for the Implementation of 
Textile Agreements which established 
restraint limits for certain categories of 
cotton, wool and man-made fiber textile 
products, produced or manufactured in 
the People's Republic of China and 
exported during 1985.1’he notice 
document which preceded that letter 
referred to the consultation mechanism 
which applies to categories of textile 
products under the bilateral agreement 
such as Category 36a which is not 
subject to a specific ceiling and for 
which a level may be established during 
the year. In the letter published l>eIow. 
pursuant to the bilateral agreement, the 
Chairman of the D)mmittec for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs to 
prohibit entry into the United States for 
consumption, or withdrawal from 
warehouse for consumption, of apparel 
products in Category 360. produced or 
manufactured in the People's Republic 
of China and exported during the 
indicated ninety-day period, in excess of 
the designated level. 

Ronald I. Levin. 

Ac//n^ Chairman, Camm/UtH^ far iht* 
tmpfemantotion of Texti/e /lgrpemr///j.\ 

China—Market Statement 
Category 360 — Pt/fowcoaes 
November 196^ 

Summary and Ccinclu§ions 

U.S. imports of Category 380 froni China 
totaled 1.1 million piHowcascs (213,682 
dozens) during the year ending Seplenilier 
19B5. This level was 68 percent higher than 


the numlmr during yr.ar ortdinK 

S(rptfrmtM*r 1964. China is the largest Mipplter 
of cotton piilowcHSei. acamnling for 23 
pt*nx*nt of total imports 

The sharp and sulistanlial increase of low 
valued imports of Category 360 fmin China In 
diarupiing the U.S. market 

U.S. PrTKlurtion and Market Share 

liomeslin pfodiictHin which hnd lieiJininl 
from 1979 to 1982. but had begun to nfcovi r (n 
1963. ffiiled to ronlinue to increase with 
incrroMxi markol di!miind. PrttdiKifian of 
cotton tiillowr.asi*x declined 2 pert.enl to 
2S9.(IU(J dozens in 1984. During the 5V4*coiiil 
quarter of 1985. production was do%vn 55 
perr^nt (h;Iow the first quarter of 1985 
mate hing the same level as second qunrier 
1984 

The market for Uli. produced and im(*f>;Tr*^l 
pilfow'cases remained reliitively sfiihir fiom 
1979 through 1982. During the following two 
the market showed r.onsideralde 
growth, increasing from 440.0fX) in 1962 lo 
522.800 In 1983 and 606,000 dozens in Itwvi 
D4.»iipite the stalde market for cotton 
pillfjwuises in the 1979-1962 period. U S 
producers lost market share, declining from 
76 percent in 1979 to 51 percent lo 198:i lo 
1984, the loss of market share for U.S 
prodiHX-rs'.icceleruled as imports expamir d 
more rapidly than did the market. 'Die If.S 
prixiiir.ers' share of the market fell to 30 
pi'Tcent in 1964 

U.S lmpoct.s and Import Penetration 

U S. impfHla Ilf fjQlton piUowcases douliU-ii 
from 1979 to iJiOl and tripled from 1961 lo 
1984 Imports for the first nine months of riK‘i 
were nearly twice as large as those a year 
earlier. 

Tfo* ratio of imports lo domestic pruductior 
dimlM*d sharply from 26.8 percent in 1*ro to 
97.7 YHTteni in 11183. It rose to 234 4 in 

I9H4 and probably will lie higher in 1965' 
imports were up subMuntialiy. 82 pi:rteiit. 
during the fimi nine months of 1985, 

Committee for the Cmplemenlalion of Textile 
Agreements 

Dcc4-ml>ef 2a 1965. 

Commissioner of Customs. 
iieftortment of the Trcaxitry, 

Wiinhington, D C 20 S 2 SL 
Dir.ir Mr Commissioner 

Under the terms of suction 204 uf |hf 
Agrirultuml Act of 1956. as amended (7 
U.S C. 1854). and the Amjngi*nk<*nt Krgnfdiny 
International Trade (n Textiles dorw at 
Genet a on December 20,1973. u .x exteiulrd 
on December 15,1977 and Decemlief 22.1981 
pursuant to the Rilaterol Cotton. Wool and 
Man-.Made Fiber Textile Agreement of 
August 19,1963. between ttie Guvernmrnts of 
the United States, and the Petiplo s Rc pidilic 
of China: ond In iic(.ordancc with the 
provisions of Kxecutive Order 11651 of March 
3.1972, as amended, you are directed lo 
prohibit, effective on januury 2,1980. entry 
into the United Slates for consumption and 
withdr.ivval from warehouse for consumptior 
of cotton textile products In Category 300, 
prudiif ed ur manufactured in the People's 
R»'public of China and exported during the 
nincly-diiy pcrioil which liegan on Nowmln f 
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28, 1985 and exicndt through February 26. 
loeo, in excess of 007.579 units.■ 

Textile products tn Category 360 which 
have been exported to the United Stales prior 
to the first day of the indicated ninely^day 
period ahull be subiect to this directive. 

Textile products in Category 360 which 
have been released from the custody of the 
U.S. Customs Service under the provisions of 
19 U.SXI. 1448(bl or 1454(a)(1)(A) prior to the 
effective dale of this directive shall not be 
rionled entry under this directive. 

A ctoscription of the textile categories in 
terms of T.S.U.S.A. number* was published to 
the Federal Register on December 13.1962 (47 
FR 55709). as amended on April 7.1983 (46 FK 
15175). May 3.1983 (46 FR 19924), December 
14. 1964 (48 FR 55807). December 30.1063 (46 
ttt 57564). April 4,1984 (49 FR 133971, |une 28. 
1964 (49 FR 20622). |uly 16.1964 (48 FR 28754). 
Navember 9.1964 (49 FR 44782). and In 
Statistical llcadoote 5. Schedule 3 of the 
TARIFF SCHEDULES OF THE UNITED 
STATES ANNOTATED (1965). 

In carrying out the above directiuna, the 
Commiaaioner of Customs should construe 
f*ntiy into the Uirited States for oonsuroptJon 
to Include entry for consumption Into the 
fJommonweallh of Puerto Rica 
The Committee for the Implements lion of 
Textikr Agreemonts has determined that this 
action falls within the foreign affairs 
t xci^tloil to the rulemaking provisirms of 5 
11 SC 553. 

Sincerely, 

Konald I. Uvin. 

AcUng Chairman, Committee for the 
Impiementavon of Textile Agreements, 

|FR Doc. 85-30699 Filed I^^O-aS; 6:45 am| 
(xamo coot tste-oiMi 


Announcing Import Restraint Limits 
for Certain Cotton and Man-Made 
Fiber Textile Products Exported From 
Pakistan Effective on January 1,1966 

The Chairman of the Committee for 
the Implementation of Textile 
Agreements (CITA). under the authority 
contained in E.0.11651 of March 3.1072. 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on January 1, 
1088. For further information contact 
Diane Solkoff. International Trade 
Specialist. OfRce of Textiles and 
Apparel. U S. Department of Commerce. 
(202) 377-4212. 

Background 

On March 9 and 11.1982. the 
Governments of the United States and 
P'^kistan signed a Bilateral Cotton 
Textile .Agreement which establishes an 
•i*tgrcgate limit for Categories 30D-369. 

Si a group and within the aggregate 
limit, specific limits for Categories 313, 
315, 319. 331. 334. 335. 336, 336. 339. 340. 
341. 347/346. 350, 363, and parts of 369, 
and a specific limit for par! of Category 
631. nmong others, during the agreement 
year which begins on January 1,1988 
end extends through December 31.1986. 


' Th* level kee not been adkiftted Co refleci any 
imporlt expofted efUr November 2 S, 1985 . 


It also provides consultation levels for * 
categories, such as Categories 317,320 
and 369pf.. which are not subject to 
specific limits and which may be 
adjusted during the agreement year. In 
the letter published below the Chairman 
of the Committee for the Implementation 
of Textile Agreements directs the 
Commissioner of Customs, in 
accordance with the terms of the 
bilateral agreement, to prohibit entry 
into the United States for consumption 
and %vithdrawal from warehouse for 
consumption of cotton textile products 
in the foregoing categories, produced or 
manufactured in Paldstan and exported 
during the twelve-month period which 
begins on January 1.1986 and extends 
through December 31,1986 in excess of 
the designated limits. The aggiegate 
limit has been adjusted to account for 
carryforward used during previous 
restraint periods. The limits for Category 
331, 341, 347/346 end 369pt. have been 
adjusted to account for carryforward 
used in 1965. 

A description of the textile categories 
in terms of T.S.U.SJV. numbers was 
published in the Federal Register on 
December 13.1982 (47 FR S5709), as 
amended on April 7,1983 (46 FR 15175), 
May 3.1983 (48 FR 19924), December 14. 
1963, (46 FR 55607). December 3a 1963 
(46 FR 57584), April 4.1964 (49 FR 
13397). June 28.1964 (49 FR 28622). July 
16.1964 (49 FR 28754). November 9.1984 
(49 FR 44782], and in Statistical 
Headnote 5. Schedule 3 of the Tariff 
Schedules of the United States 
Annotated (1985). 

This letter and the actions taken 
pursuant to it are not designed to 
implement all of the provisions of the 
bilateral agreement, but are designed to 
assist only in the implementation of 
certain of its provisions. 

Ronald t Levin. 

A ding Chairman, Committee for the 
ImphmentaUati of TexUIee Agreements. 

ConunillM for Iba bopkmmitiition of T*x6la 
Agrrunianti 

December 26.198S. 

CommiMloner of Customs. 

Department of the Treasury, 

Washington. D.C 20229. 

Dear Commiosiooer. Under the trnna of 
section 204 of the Agricultural Act of 1956. as 
amended (7 U.S.C. 1654). and the 
Arrar.gemenl Regarding International Trade 
In Tcxlllea done at Geneva on December 20. 
1973. as extended on December 15.1977 and 
December 22.1961: pursuant to the Bilateral 
Cotton Textile Agreement of March 9 and 11. 
1962. between the Governments of the United 
States and Pakistan: and in accordunce with 
the proviiions of Executive Order 11651 of 
Merch 3.1972. as amended, you are directed 
to prohibit effective on lanuory 1.1986, enl^^ 
into the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton and mummade fiber textile products 


in the following categories, produced or 
manufactured in Pakistan and exported 
during the twelve-month period which begins 
on lanuory 1.1986 and extendi through 
December 31. I960 tn excess of the following 
restraint limits: 


Cs44Q0<y 

l3<ieo iM4rWS Oma 

300-360__ 

235.123.446 yd * eqiwWMd 

313_ 

34267021 yd.* 

315—_ 

S5j047.t63 yd* 

317- 

0512000 yd* 

3tt - 

16.401006 yd* 

320_ 

6,000000 yd* 

331-- 

606w?i4 dco. pm 

334 - 

36271 dod 

335—--- 

41,056 doc 

M 

122004 OOL 

2006,274 dod 

3M- 

336_ 

610.404 M 

340 - 

131.060 dot 

041 . 

2l3jB90dOd 

347/948_ 

270301 dod 

350 --- 

10,764 dot 


24265646 nunbm 

6673.736 in 

366 pt»- 

seapt*™ 

2.160.006 ^ 

631 pL»_ 

424.000 doe pars 


•W ClUvm ym, tS rauax numUrs 
3061720 M17401 SM.1S6a 3aa202a 3662040. 

3662420. 3662440 tfiO 3662640 
■in CilMOiy 366. oNf T&USA. nuntwv 3661730. 
3661740; 566^0. 3662040. 9662420. M2440 M 
3662640 

CoWooiy 631. onSr TauOA mmOwt 7042316, 
704663677042560. ^04 0000 


In carrying out this directive entries of 
cotton and man-made fiber textile products tn 
the foregoing categories, produced or 
manufacture in Pakistan, which have been 
exported to the United States on end after 
famiary 1,1965 and extending through 
December 31.1965. shall, to the extent of any 
unfilled balances, be charged against the 
levels of restraint esteblished for such goods 
during the twelve-month period beginning on 
January 1.1965 and extending through 
December 31,1965. In the event the levels of 
restraml established for that period have 
been exhausted by previoua enuies, such 
goods shall be subject to the levels set forth 
In this letter with the exceptions noted below. 

Merchendise exported during the twelve¬ 
month period whi^ began on |enuary 1.1965 
and extends through December 31.1965 in 
Categories 331, and 3e9pt‘ shall be permitted 
entry Into the United States for consumption, 
or wUhdrowal from warehouse for 
consumption in the following amounts during 
each month of the fanuary through May 1965 


period: 

cawoonr 

Aevumio Oe 

•merpdpw 

moodi 


121.043 dW 

Mrs * 

PM 

1234.746 to. 



Cwtasiy 366. W TauOA. «««pi 

3661720. 5^1740, 3661665, 3662030. 3e52i>4Q. 

3662420. 3662440 Wd 3662640 


Merchandise entered in 1988 In the 
foregoing categories, exported during the 
restraint periodt which ended on December 
31.1985. plus goods exported during the 
twelve-month period %^ich b4»gins on 
January 1.1986 and extimda through 
December 31.1968, thall not together exceed 


* tn Cateffory 389. til T.S.USA. nombert except 
3661730 3601740 388.1955.1662020 3662040 
3682420. 3662440 and 3602640 
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Ihe limiis I'sliibttiitKHi f4>f iitich clunii^ 

the hilfer Iwplie-mmith period. 

The 1986 limits aro subfecl to adiuatment 
4iC4:ordlfi|t to the terms of Ihe Ntaleral 
<i}{reemenl of *Miirt:h 9 and 11, 1982. biftweeti 
the Governments of the United Stales and 
Pakistan, which provide, in part that: (1) 
within the nj^gregiite himt specific rmlmint 
limits may be exccedf?d by desi^^naied 
prr<u?ntaKes: (2) specific limits may be 
inerrRsed for canyforward and carryover, 
and (J) administrative arran^menls or 
adjustments may be made to resolve 
protilems arising in the implementation of the 
agri^emenl 

A description of Ihe textile calepoties in 
terms of T S.U.S.A. numbers was puldished In 
Ihe Federal Register on December 13,1982 (47 
VK 55709), as amended on April 7.1983 (48 FR 
15175). May 3.1983 (48 FR 19924), December 
14. 1983, (48 FR 55607). December 30.1903 (48 
nt 57584). April 4.1984 (49 FR 133117). June 28. 
1984 [49 FR 28622). July 10.1984 (49 fit 28754), 
November 0. 1984 (49 FR 44782), and in 
Statistical Ileadnotc 5. Schedule 3 of the 
Tariff Schedules of the United States 
AnxKitated (1985). 

In carrying out Ihe atiove directions, the 
GommissKjnef of Customs should exmsirue 
entry into the United Stete# for consumption 
to include entry’ for consumption into tlm 
Commonwealth of Puerto Rico, 

lire Conuniltee for the Implemcnlaliun of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to Ihe rulemaking provisions of 5 
U.S C.S33(«)ll). 

Sincerely, 

Runiild I. Levin. 

Avtit^ Chatrman, CoamiUeo for the 
ImplemetUation of Textiles A^reetuettU. 

(FR Doc, 8WO067 Filed 12>30-as 8:45 am| 

BfUJNO COOC 9St<M)n-M 


Limits for Certain Man-Made Fiber 
Textile Products Produced or 
Manufactured In Thailand 

The Chairman of the Commillee for 
Ihe Iniplemenlation of Textile 
Agreements (CITA). under the authority 
contained in R.0.11651 of March 3,1972. 
as amended, has issued the directive 
published below to the Commissioner of 
Customs to be effective on January 1, 
1985. For further information contact 
Jane Corwin, International Trade 
Specialist. Office of Textiles and 
Apparel. U.S. Department of Commerce 
(202) 377-4212. 

Background 

On December 2.1985 a notice was 
published in the Federal Register (50 VIA 
49438] which established staged entry 
periods for man-made fiber textile 
products in Category 639. produced or 
manufactured in Thailand and imported 
during the thirty-day periods which 
began on December 2.1985 and extend 
through May 1.1980, Inasmuch as it has 
been determined that these staged entry 


periods arc no longer needed, they are 
being cancelled. 

A description of the textile categories 
in terms of T.S.U,S.A. numbers was 
published in Ihe Federal Register on 
December 13, 1982 (47 FR 55709), as 
amended on April 7,1983 (46 FR 15175), 
May 3.1983 (48 FR 19924). December 14. 
1983. (48 VH 55607), December 30. 1983 
(48 FR 57S84). April 4.1984 (49 FR 
13397). June 28.1984 (49 FR 28622). July 
16.1984 (49 FR 28754). November 9. 1984 
(49 FR 44782). and in Statistical 
licadnote 5. Schedule 3 of the Tariff 
Si:hedule8 of the United States 
Annotated (1985). 

Rcmatd 1. Levin. 

Acitmt Chairmao, Committee for iMf 
Imphmrntation of Textile AgnMvne/r/jr. 

CcMninittee for Ihe Impiemeolation of Textile 
Agreemeole 

Df cemlier 26.1!l65. 

Commissiocier of Ctteloms. Dcpertmenl of tlie 
Treasury, Washington. D.C. 20229. 

Dear Mr. Commissioiief: To facilitHte 
implementation of the Bilairral Cotton. Wool 
unci Man-Mnde Fiber Textile Agreement of 
July 27 and August 8,1983. as amended and 
extended between the Governments of the 
United plates and Thailand. 1 request that 
cffeirtive on |anuary 1.1988. you cancel that 
portion of Ihe directive of November 27,1085 
concerning staged entry for man made fiber 
textile products in Category aso. produced or 
manufactured in Thailand and exported 
during the eleven-month period which begun 
on January 1.1985 and extended through 
November 30.1985. 

The Committee for the IniplementHlion of 
Textile Agreements has delormined that this 
action falls within the foreign affairs 
exception to tlie rulemaking provisions of 5. 
u s e (a) (1). 

Sincerely. 

Ronald I. Levin. 

Acting Chairman, Committee fur the 
imptementotion of Textile Agreempnts. 

|FR Doc. 85-30860 Filed 12-39-85: 8:45 am| 
6IUIMG COOf ssic-on-if 


DEPARTMENT OF EDUCATION 

Education Intergovernmental Advisory 
Council; Meeting 

agency: tntcrgovcmmeDlal Advisory 
Council on Education, Ed. 

ACTION; Notice of meeting. 

SUMMARY: This notice set forth the 
schedule and proposed agenda of a 
meeting of the Intergovernmental 
Advisory Council on Education. Notice 
of this meeting is required under section 
10(a)(2] of the Federal Advisory 
Committee Ad. 
date: January 21,19Ba 


address; 200 L Slrt»el. NW.. Room 555, 
Washington, DC. 

FOR FURTHER INFORMATION CONTACT: 
laixjueline E. McGregor, Executive 
Director, Intergovernmental Advisory 
Council on Fdticatkm, Drpartmiml of 
Education, 300 7th Street. SW.. 
Washington, DC 20202, (202) 472-6464. 
SUPPLEMENTARY INFORMATION: *1118 
Intergovernmental Advisory Council on 
Education is established under Section 
213 of the Department of Education 
Organization Act (20 U.S.C 3423). The 
Council is established to provide 
assistance and make recommendations 
to the Secretary and the President 
concerning intergovcnmiental policies 
and relations pertaming to education. 

T*he meeting of the Council Is open to 
Ihe public. The meeting is scheduled 
from 1:30 pm to 4:00 pm on Inniiary 21. 

The pnrposed agenda: 

Plan for lACE Networking conference on 
job training and retraining March 6-7, 
1986 

Effect of Gram-Rudman on Federal 
Programs 

Departmental Support for LACE 
Re<x>rds are kept of all Council 
proceedings and arc available for public 
inspection at the ofTice of the 
Inlergovommentul Advisory Council on 
Education 300 7th Street, SW^, Room 
513. Washington. DC. Signed at 
W ashington. DC on December 26. 1985. 
lacquelinc E McGregor, 

E\ifrtttirei/irrrtor. fnterj^ir^mmenrnf 
Advisory OHinrit on Education 
\hH Doc. 85-30876 Filed 12-30-85: 8:45 nm| 
BlttmO COOf 4000-01-il 


DEPARTMENT OF ENERGY 

Federal Energy Regulatory 
Commission 

IDockel Nos. CP6S-133-002 et al l 

Natural Gas Certificate RlIngs; ANR 
Pipeline Co. et at. 

December 20.1985. 

Take notice that the following filings 
have Iwcn made with the Comniissiun: 

1. ANR Pipeline Company 
IDockcl N«. 33-002) 

In Dticket No. CP85-133-002, ANR 
Pipeline Company (Petitioner], 500 
Renaissance Center, Detroit, Michigan 
48243. requested specific certificate 
authorization to continue an amended 
transportation service pursuant to 
section 7(c) of Ihe Natural Gas Act 
which was self implemented under 
section 311 of the Natural Gas Ifolicy 
Act of 1978, Petitioner was eligible for 
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“grandfathered'* treatment pursuant to 
S 284.105. This specific transaction could 
continue over the short term under the 
grandfathered" provisions of Order No. 
•t.lO and can continue over the long term 
under the terms and conditions 
promulgated by Order No. 436. 

Petitioner has. however, indicated that it 
desires the Commission to process this 
separate request under the standard 
S^Mdion 7(t:) procedures. 

In view of the issuance of Order Nos. 
136 and 436-'A. in Docket No. KM85-1- 
OUOt. the application Tiled in the 
referenced docket is l>eing renoticeil. 

Take notice that on September 18. 

1985. IVtitiiincr filed in Docket No. 
CP85-133-1X)2 a petition to amend the 
order Issued February 26,1985. in 
Docket No. CP8S-133-(XX) pursuant to 
section 7(c) of the Natural Cas Act so as 
to authorize the transportation of 
natural gas from additional receipt 
points and a change in the contract 
demand volume, ml as more fully set 
forth in the petition to amend which is 
on flte with the Commission and open to 
public inspection. 

Petitioner states that In Df>ckcl No. 

( P8S-133-000 it received authoriicition 
to transport up to 2,500 Mcf of natural 
gas per day on a firm basis for Mttliigan 
Consolidated Gas Company (MichCon) 
From Newaygo County. Michigan, to 
Mecosta County, Michigan. 

Petitioner proposes to add the 
Wolverine jansma 1-29 and fennings 
Hudson 1-35 wells in Newaygo (>>unty 
HB additional n^ceipl points for the 
trun&porUilion. Petitioner further 
proposes that the transportation 
contract demand be increased to 12,000 
Mcf of gas per cbiy. 

Petitioner further requests 
.iuthorizalion to add points of it!ceipt 
•ind/or delivery to the transportation 
service and to report such changes in an 
iinnua) tariff sheet filing. Petitioner also 
requests authorization to reduce the 
contract demand pursuant to the 
mdetermination provision of 
amendment to the transportation 
agreement with .MichCon, to no less 
lhan 1.000 Mcf per day. if mutually 
agreed to by Petitioner and MiuhCmn. 

Comment date: January 6.1986, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

^ Tillumbta Gulf Transmission 
Company 

Ifiorkel .No. Cm-321M)0II| 

In Docket No. CI^328-6(10, 

Columbia Gulf Transmission Company 
'Appiiuint). P.O. Box 6B3, Houston. 

• exas 771X11. requested specific 
erlificato authorization to continue a 
lunsporlation service pursuant to 


section 7(c] of the Natural Gas Act 
which was self implemented under its 
Order No. 60 blanket cartificule and was 
eligible for “grandfathered" treatment 
pursuant to $ 284.105. This siiecific 
transaction could continue over the 
short term under the "grandfathered" 
provisions of Order No. 436 and cun 
continue over the lung term under the 
terms and conditions prumulgated by 
Order No. 436. Applicant has, however, 
indicated that it desires the Commission 
to process this separate request under 
the standard section 7(c) prtxredures. 

In view of the issuance of Order Nos. 
436 and 436-A. In D«x:ket No. RMa5-l- 
OtX). the application filed in the 
rtTerenced docket Is being renoticcd. 

Take notice that on Man:h 4.1985. 
Columbia Gulf Transmission CJompany 
(Applicant) filed in Docket No. Cl%5- 
32B-OCO an application pursuant to 
sectiim 7(c) of the Natural Gas Act for a 
cciiificate of public convenienci* and 
necessity authorizing the transportation 
of natural gas for Natural Gas Pipeline 
Company of Amerkui |Natural), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Applicant proposes to transport for 
Natural on an interruptible, best-efforts 
basis up to 8.000 Mcf of natural gas per 
day and such further volumes as 
Applicant agrees to accept, pursuant to 
a gas transportation agreement dated 
November 12,1984. Applicant submits 
that Natural is purcha.sing gas produi:iK) 
from .Main Pass Block 77. offshore 
loulslann. It is slated that Natural 
would transport or cause the 
transportation of this gas from offshore 
Louisiana to the point of receipt at the 
interconnection of ApplifuinTs and Sea 
Robin Ihpetinc Company*s facilities 
located in Vermilion Parish. Louisiana. 
Applicant slates lhat it would receive 
Nalural's volumes of gas for 
transportation ul the point of receipt and 
redeliver thermally equivalent volumes 
to Natural, by displacement, either at 
the tailgate of Texaco Inc.'s Henry 
processing plant, located in Vermilion 
Parish. l4>uisiana (Henry point of 
delivery) or at existing Measuring 
Station No. 426 ixmnecting the facilities 
of Applicant and Natural in Cameron 
Parish. Louisiana (Cameron point of 
delivery). Deliveries would be made at 
the Cameron point of delivery only 
when deliveries cannot be made at the 
Henry point of delivery, it is stated. 
Applicant slates that the volumes 
delivered would be reduced to reflect 
the retainage of 1.2 percent of the total 
volumes of gas received at the point of 
receipt for Natural's pno roia share of 
gas used as fuel and unaccounted-for 
volumes. 


It is stated lhat Natural would pay 
Applicant 6.20 cents per Mcf for gas 
n!ceivcd at the point of receipt for 
transportation to the Henry point of 
delivery and would pay Applicant 8.56 
cents per Mcf for gas received at the 
point of receipt for transportation to the 
(^meron point of delivery. 

Applicant submits that the 
transportation service commenced on 
January 4. 1985, pursuant to 
authorization granted in Docket No. 
Cl>80-105 in Docket No. ST85-456-000 
and that the service would continue in 
effiH:! for a period of eight years from 
the dali! of initial receipt of gas and from 
year to year thereafter. 

Comment date: January 6,1986, in 
accordance with Standai^ Paragraph F 
at the end of this notice. 

3. l*ocust Ridge Gas Company 

IDucket No. (T^72tMXX)l 

In Docket No. CP85-728-000. Locust 
Ridgf* Gas Company (Applicant), 3460 
West Marshall Avenue. Suite 201, 
l.ongview, Texas 756t)8. requested 
specific certificate authorization to 
continue a transportation service 
pursuant to section 7(c) of the Natural 
Gas Act which was self implemented 
under its Order No. 80 blanket 
certificate and was eligible for 
"grandfathered** treatment pursuant to 
S 284.105. This specific transaction could 
continue over the short term under the 
**grandfalhcred** provisions of Order No. 
436 and can continue over the long term 
under the terms and conditions 
promulgated by Order No. 436. 

App]ic4int has. however, Indicated that 
ft desires the Commission to process this 
separate request under the standard 
section 7(c) procedures. 

In view of the issuance of Order Nos. 
436 and 436-A. In Docket No. RM8S-1- 
OtX). the application filed in the 
rt»fercnced dixikel is being rcnoticed. 

Take notice lhat on |uly 22,1985. 
Applicant filed in Docket No. CP85-726- 
000 application pursuant to section 7(c) 
of the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing the transportation of natural 
gas for Southern Natural Gas Company 
(Southern), all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant proposes to transport up to 
6.750 Mcf of natural gas per day for 
Southern on an interruptible basis. 
Applicant would receive the gas from 
Southern in lefferson County. 
Mississippi, and transport and deliver it 
to ANR Pipeline Company in Tensas 
Parish. Dxiisiana. Applicant proposes to 
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charge Souihem.45.34 cent per million 
Btu for the transportation service. 

It is claimed that the proposed 
transportation service would provide 
Southern with a means of transporting 
an additional supply of gas without the 
construction of duplicative facilities. 

Comment date: famiary 6.1986, in 
accordance with Standard Paragmpb F 
at (ho end of this notice. 

4. Northern Natural Gas Company, 
Division of InlerNortb, Inc. 

(Docket No. CPB5-^15-Q00| 

In Docket No. CP85-615-000, Northern 
Natural Gas Company, Division of 
IntcrNorth. Inc. (Northern). 2223 Dodge 
Street Omaha, Nebraska 68102, 
requested specific certificate 
authorization to continue a 
transportation service pursiuinl to 
section 7(c) of the Natural Gas Act 
which was self implemented under its 
Order No. 60 blanket ceiiificate and was 
eligible for '^grandfathered*' treatment 
pursuant to { 284.105. This specific 
transaction could continue over the 
short term under the "grandfatherexi** 
provisions of Order No. 436 and cun 
continue over the long term under the 
terms and conditions promulgated by 
Order No. 436. Northern has, however, 
indicated that it desires Ifae Commission 
to process this separate request under 
the standard section 7(c) procedures. 

In view of the issuance of Order Nos. 
438 and 436-A, in Docket No. RM85>1- 
000. the application filed in the 
referenced docket is being renoliced. 

Take notice that on June 14.1985. 
Northern filed in Docket No. CPB5-615- 
000 an application pursuant to section 
7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas on behalf of Tennessee 
Gas Pipeline Company, a Division of 
Tenneco Inc. (Tennessee), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Northern proposes lo transport, on a 
firm basis for the account of Tennessee, 
a maximum daily quantity of 20.000 Mcf 
of gas produced from Matagorda Island 
Blocks (MAT) 711 and 712, offsihorc 
Texas. It is slated that Northern would 
accept such volumes for Tennessee's 
account at the Interconnection in MAT 
713 of the jointly<owned lateral pipeline 
fadliti'ps of Northern and Tennessee, 
which connect the MAT 712 production 
platform and the Jointly-oivned pipeline 
facilities of Northern. Southern Natural 
Gas Caimpiiny. Natural Gas Pipeline 
Company of America. Florida Gas 
Transmission Company and 
Transconlinenliil Gas Fh‘pe IJne 


Corporation known as the 758 Lateral. It 
is further stated that Northern would 
redeliver thennolly equivalent volumes 
for Tennessee's account to Houston Pipe 
Line Company (I IT»I.) in Refugio County. 
Texes, for further transportation. 
Additionally, it is asserted that .Northern 
would transport on a best-efTorts basis 
volumes in excess of the maximum daily 
quantity (MDQ) thot are delivered by 
Tennessee in MAT 713. 

Northern proposes to charge 
Tennessee a cost of service based 
monthly transportation charge (MTCJ. It 
is explained that the agreement provides 
for an MTC of $132,240 for the firm 
service and 21.75 cents per Mcf of gas 
delivered in excess of the MUQ. It is 
further explained that since the 
agreement was executed. conipre.xsion 
was installed on Matagrada Offshore 
Pipeline System (MOPS) pursuant to 
Commission order issued in Docket No. 
CP63-ld6-002 and Northern has filed, in 
Docket No. CP65-247-oau for 
authorization to acquire Trnnsco's 
ownership interest in the 758 LateruL 
Northern proposes to charge Tennessm* 
an M'rC, based on un expondeii MOl^ 
of $70,548 per month for the firm servic** 
and 12.59 cents per Mcf for overrun 
service. The proposed service, w hich it 
is indicated commenci*cl August 31.1964. 
on a best efforts basis pursuant to Part 
284 of the Commission's Regulations, 
wouid continue for a primary' term of 
eight years and from year to year 
thereafter. 

Comment dale: (unuary B. 1986. in 
accordance with Standard Paragraph F 
at the end of this notice. 

5. Sea Robin Pipeline Company 
(Ducket No. CPII5-412-0001 

In Docket No. CP85-412-0fl0 Sea 
Robin Pipeline Company (Sea Robin). 

P.O. Box 1478. Houston. Texas 77001. 
requested spedfic certificate 
authorizalinn to continue a 
transportation service pursuant lo 
section 7(c) of the Natural Cas Act 
which WHS self implemented under its 
Order No. 60 blanket certificate and was 
eligible for "grandfathered * treatment 
pursuant lo 5 264.10.5. This specific 
transaction could continue over the 
short term under the '‘grandfathered** 
provisions of Order .No. 436 and ran 
continue ov'er the long term under the 
terms and conditions promulgated by 
Order No. 436. Sea Rubin has. however, 
indicated that it desires the Commissktn 
to process this separate request under 
the standard section 7|c) procedures. 

In view of the issuance of the Onfer 
Nos. 436 and 436-A, in Docket No. 
RMH5-1-<XI0. the application filed in the 
rt'fenmced docket is lieing renolired. 


Take notice that on April 3,1985. Sea 
Robin filed in Docket No. CI%5-412-000 
an application pursuant to section r(r) 
of the Natural Cas Act for a ecrtiflcate 
of public convenience and necessity 
authorizing the transportation of up to 
87 Mcf of natural gas per day fur 
Southern .Natiual Cus Company 
(Soulheni). all as more fully set forth in 
the application which is on fiie with ihr 
Commission and open to puhlic 
inspection. 

Sea Robin proposes lo transport up lo 
87.000 Mcf of natural gas per day for 
Southern from the East Cameron area, 
offshore Louisiana, lo Erath. l.ouistana 
It is slated that the transportation 
service would (.ontinue for five years 
from the dale of first delivery after 
receipt of the ret]uested authorization It 
is stated that the transportation service 
commenced February 8.1964, fn Docket 
No. ST84-623-000 pursuant to Order No 
60, 

It is indicated that Sea Robin would 
charge Southern a monthly demand 
charge and a commodity chargt* for the 
gas transiKirled. pursuant to Sen Robing 
FKRC Cas Traiff. Original Volume No. 1. 
Sheet No. 4-.‘\ (currently $3.86 and 73 
cent.H per Nh f. respectively). Sea Rubin 
slates thill existing facilities would be 
used for the transporialion service and 
that Sea Robin's other customers wouki 
not be adversely affected. 

Comment date. Janiairy 6 \9Sk\ in 
accordani>e with Standard Paragraph F 
at the end of this notice. 

6. Sea Rubin Pipeline Compan\ 

I Docket \(»». rmM2l»-0«2 and 
OCOJ 

In Ducket Nos. CP7tV-428-1102 and 
CP7B-126-003. Sea Robin Pipeline 
Company (Sea Robin). Post Office Hi>\ 
1478, Houston. Texos T^OOI. requi •^trii 
specific certificHte authorization to 
continue a transportation serv in- 
pursuant lo section 7(c) of the Naturnt 
Gas Act which was self implemented 
under its Order No. 80 blanket 
certificHtc and was eligible for 
‘‘grandfathered*’ treatment pursuant lo 
§ 264,105, This specific trans.irllon ciudcl 
continue over the short terra under the 
‘•grandfathered" provisions of Onler N 
436 and can continue over the long tern' 
under the terms and conditions 
promulgated by Order No. 436. S«*;i 
Robin has. however, indicated that it 
desires the Commission to pror ess ihiv 
separate request under (he standard 
section 7(c) procedures. 

In view of the issuiincc of Order Nu- 
436 and 43C A. in Ducket No KMfl5-l' 
OOU. the application filed in the 
refenmned docket is being renoticed. 
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Take notice that on April 9.1985 and 
April 17,1965. Sea Robin filet! in Dorkel 
No. CI7&-42IM)02. and Docket No. 
CP7(M38-003. roepectlvcly. petitions to 
iimeiid the order issued Febniar>' 12, 
1977, in Docket No. CV7&A2B pursuant 
to section 7(c) of the Natural Gas Ad so 
as to authorize the designation of a new 
receipt point and an additional 
transportation rvdeliver> point to United 
Cas Pipe Line Company (United), all as 
more fully descrihet! In the peiitioni to 
amend which ore on file w ith the 
Commission and open to public 
inspection. 

^0 Rabin stales that it is authorized 
to provide transportolion service for 
United for the transportotion and 
rf‘de!ivery of Uniled*s gas purchased 
frurn certain offshore I/Ouisiana delivery 
points. S<*H Robin further states that it is 
authorized to redeliver United*8 gas at 
the terminus of Sea Rabin’s system 
onshore near Bralh. Vermilion Parish. 
l4>uistana. into the facilities of Uniletl. 
Sea Robin also states that the 
transportation agreement betwwn 
I nlt^ and Sea Robin dated fane 1, 

1U76 has bi.'en amtmded on March 13. 
1f)84. ami December 5.1984. to provide 
fcir II new redeliveiy point at the inlet 
tide of the measuring station of Faustina 
Pipeline Company localetl at the 
onshore terminus of the Sea Robin 
system and a new receipt point at South 
Marsh Island Area Block 127, offshore 
l.ouisiana. 

No other changes are prt>posed by the 
transportation agreements. 

f >irnment date: |anuary 0.1980. in 
aLOordtinre ivilh the first subparagraph 
of Standard Paragraph F at the end of 
this notice, 

7, Southern Natural Gas Company 
IDocKcf No. CPHS-625~000| 

In Docket No, CPe5-825-<XKi. Southern 
Xatuni Gas Company (Applicant), P.O, 
Box 2563. Birmingham. Alabama 35202. 
requested specific certificate 
authorization to continue n 
transportation service pursuant to 
section 7|c} of the Natural Cas Act 
which was self implemented under its 
Order No. 00 blanket certificate and was 
eligible for ’’grandfathered" treatment 
pursuant to I 284.10S. This specific 
’ transaction could continue over the 
short term under the ’’grandfathered** 
prwi.sions of Order No. 438 and con 
continue ovet the long term under the 
terins and conditions promulgated by 
Order No. 438. Applicant has, however, 
indicated that it desires the Commission 
to process this separate a^iucst under 
the standard section 7(c) procedures. 

In view of Ike issuance of Order Nos- 
1W and 438-A, in Dnrkct Nn RMh5-l- 
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tXX), the applications filed in the 
referenced in docket is being renoliccd. 

Take notice that on August 26.1985, 
Applicant, filed in Docket .No. CP85-625- 
000 an application pursuant to section 
7(c) of the Natural Gas Act for a 
cc»rtificatG of public convenience and 
necessity authorizing the tninsportatton 
of natural gas for Columbia Gas 
Trunsmt.ssion Corporation (Columbia) 
ond Texas Cas Transmission 
Corporation Cas), all as more 

fully set forth in the application which is 
on Blc with the Commission and open to 
public inspection. 

Applicant requests authorization to 
tran.sport gas for Columbia and Texas 
Gh$ purchased separately from Texaco 
Inc. and Amoco Production Company, 
produced from the B and C production 
platforms in Block 273, Eugene Island 
area, offshore l4iuistana. Applicant 
proposes to transport on an interruptible 
basis b>* means of its existing faciities 
up to 1 billion Dtc per day for both 
Columbia ond Texas Cas. or such 
greater quantities as Applicant may 
accept from time to time. Applicant 
states that Columbia and Texas Gas 
would each deliver its gas to Applicant 
for transportation ut the inlet of 
Applicant's existing facilities located on 
the Eugene Island Block 200 B 
production plantform. Applicant would 
redeliver to Columbia and Texas Gas an 
equivalent quuntity of gas at the existing 
subsea point of interconnection between 
the IB-inch pipeline facilities of 
Applicant and the 24-inch pipeline 
facilities of Sea Robin Pipeline Company 
located in Eugene Island Block 273. less 
Columbia's and Texas Cas* separate pm 
rata shares of gas used as fuel, 
company-used gas and unaccounted-for 
gas losses, and less their pm rato share 
of gas lost or vented during 
transportation for any reason except 
gross negligence on the part of 
Applicant. Applicant further stales that 
Columbia and Texas Gas have each 
agreed lu pay Applicant a transportation 
rule of 24.7 cents per million Btn. 

Commiml date: January 6.1908, in 
accordance with Standard Paragraph F 
at the end of this notice. 

8. Soulhom Nalural Gas Company 
IDockct no. CP82- 275-OOB) 

In Docket No. CI^Z-aTB-OOB. Southern 
Naturol Cas Company (Soiilhemk P.O. 
Box 2563, Birmington. Alabama 35202- 
2563 requested specific ccrtificatr 
authorization to continue a 
transportation service pursuant to 
S4H:tion 7(c) of the Natural Gas Act 
which was self implemented under its 
Order Wi. 60 blanket certificate and wiis 
eligible for ’’graiidfathered** treatment 


pursuant to 5 264.10S. This specific 
transaction could continue over the 
short term under the "grandfathered" 
provisions of Order No. 436 and can 
continue over the long term under the 
terms and conditions promulgated by 
Order No. 436. Southern has. however, 
indicated that it desires the Commission 
to process this separate request under 
the standard section 7(c) procedures. 

In view of the issuance of Order Nos. 
438 and 436-A. in Docket No. RM85-1- 
000. the application filed In the 
referenced docket is being renoticed. 

Take notice that on August 7,198.5. 
Southern filed in Docket No. CIW-275- 
008 a petition to amend the 
Commission's order issued July 15.1982. 
in Docket No. CP82-275-OQO pmuani to 
section 7(c) of the Natural Gas Act sc as 
to authorize the transporation of natural 
gas. from a new source nf gas supply 
from offshore Louisiana, for 
Transconlincnia] Cas Pipe line 
Corporation (Transcol. all as more fully 
set forth in the petition to amend which 
is on file with the Commission and open 
to public inspection. 

By Commission order Issued July 15. 
1982, in Docket No. CP82-27eMXI0. 
Southern was authorized, among other 
things, to transport up to 45 billion Btu 
equivalent of natural gas per day for 
Transco from Mississippi Canyon Area 
Blocks ISO, 151,194 and 195, (Block 194 
Field) offshore l^ouisiana, to an 
interconnection of Transco’s facilities 
and Sioulhem's 20-inch Duck l,ake* 
Franklinton Pipeline in Livingston 
Parish. l,oui8iana. Southern rendered the 
subject transportation pursuant to an 
agreement dated February 24.1982. By 
an amendment, dated November 9.1984. 
to the agreement. Southern states It has 
agreed to transport gas purchased by 
Transco from Mississippi Canyon Area 
Block 20 in addition to the gas produced 
from the Block 194 Field. It is asserted 
that the receipt points and the redelivery 
points, the quantity of gas transported 
and the rale charged for the 
transportation service would remain 
unchanged as originally set forth in the 
original gas transportation agreement. 

Southern states that it currently 
tran.sports Block 20 gas for Transco 
under the terms of a letter agreement 
dated Novembers. 19C4, pursuant to 
Southern's blanket certiBcate issued 
April 10.198a in Docket No. CPOO-219- 
000. The self-implementing 
transportation service was reported to 
the Conynission in Docket No. 8*1*85- 

1210-00a 

By the instant petition. Southern 
requests the Commission amend its 
order in Docket No. CP82-276-000. by 
authorizing the transportation of this 
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now gas fiupply source, from Block 20 
offshore. Louisiana, to be included in the 
gas volumes presently being transported 
for Transco. 

Comment date: lanuary 6.1986. in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice 

9. Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. 

IDockflt No. CF8S*S30-0Qn| 

In Docket No. CPaV530-000, 
Tennessee Gas Pipeitne Company, a 
Division of Tenneco Inc. (Tennessee), 
P.O. Box 2511, Ifoustun, Texas 77001. 
requested specific certificate 
oiithorizalion to continue a 
transportation service pursuant to 
section 7(c] of the Natural Gas Act 
which was self implemented under its 
Order No. 60 blanket certificate and was 
eligible for ••grandfcithcrcd^* treatment 
pursuant to t 284.105. This specific 
transaction could continue over the 
short terra under the "grandfathered** 
provisions of Order No. 436 and can 
continue over the long term under the 
terms and conditions promulgated by 
Order No. 436. Tennessee has, however, 
indicated that it desires the Commission 
to process this separate request under 
the standard section 7(c) procedures. 

In view of the Issuance of Order Nos. 
436 and 436-A, in Docket No. RM85-1- 
000, the application filed in the 
referenced docket is being rcnoliced. 

Take notice that on May 21,1985, 
Tennessee filed in Docket No. CP8^ 
530-000 an application pursuant to 
section 7(c) of (he Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing a transportation 
service for Texas Eastern Transmission 
Corporation (Texas Eastern), all as more 
fully set forth in the application which is 
on nic with the Commission and open to 
public inspection. 

Tennessee slates that it has agreed to 
receive, on an interruptible bd.sis, up to 
24XX) Mi:f of natural gas per day from a 
point of receipt located in Main Pass 
Block 69, offshore Ixiuisiana. Tennessee 
would transport and deliver a thermally 
equivalent quantity less volumes for 
Tennessee's fuel and use and lost and 
unacGOunled'for gas to a point of 
interconnection near Kinder, Allen 
Parish. Louisiana (Fords). 

It is stated that in accordance with the 
transportation agreement. Texas Eastern 
would pay Tennessee a volume charge 
equal to the product of 15.80 cents 
mutiplied by the total volume in Mcf of 
gas delivered by Tennessee for the 
account of Texas Eastern during the 
month. Tennessee states that it would 
charge a minimum monthly bill which 


would consist of the greater of the 
volume charge of 15.08 cents multiplied 
by the total volume in Mcf of gas 
delivered during the month or a volume 
cha^e of 15.80 cents multiplied by the 
minimum bill volume, which would 
consist of (he number of days in said 
month, mutliplied by 66% percent of the 
transportation quantity; provided that 
the minimum bill volume would be 
reduced by the volumes, if any, tendon.^ 
by Texas Eastern and not taken by 
Tennessee, and would be reduced by 
the volumes retained for Tennessee's 
system fuel and uses. 

In addition. Texas Eastern would 
provide to Tennessee, at no cost to 
Tennessee, 2 percent of the volumes 
received by Tennessee at the point of 
receipt for Tennessee's system fuel and 
uses and gas lost and unaccounted for. 

Tennessee slates that it is currently 
transporting natural gas for Texas 
Eastern pursuant to the provisions of 
Section 284.221 of the Commission's 
Regulations and Tennessee's Order No. 
60 blanket certificate issued February 
21.1980, in Docket No. CP80-132. 
Tennessee also states (hat reports of 
this transaction have been filed by 
Tennessee in Docket No. ST85-545, 

Comment date: January 6,1988, in 
accordance with Standard Paragniph F 
at the end of this notice. 

9. Tennes.see Gas Pipeline Company, a 
Division of Tenneco Inc. 

(Docket No. CP85-5d6-000| 

In Docket No. CP85-586-000. 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc. (Tennessee) 
P.O. Box 2511, Houston. Texas 77001, 
requested specific certificate 
authorization to continue a 
transportation service pursuant to 
section 7(c) of the Natural Gas Act 
which was self implemented under its 
Order No. 60 blanket cerliTtcate and was 
eligible for "grandfalhered" treatment 
pursuant to i 284.105. This spcciHc 
transaction could continue over the 
short term under the "grandfalhered" 
provisions of Order No. 436 and can 
continue over the long term under (he 
terms and conditions promulgated by 
Order No. 436. Tennessee has, however, 
indicated (hat it desires the Commission 
to process this separate request under 
(he standard section 7(c) procedures. 

In view of the issuance of Order Nos. 
438 and 436-'A, in Docket No. RM85-1- 
000, (he application filed in the 
referenced docket is being renoticed. 

Take notice that on June 6.1985. 
Tennessee filed in Docket No. CP85- 
586-000 an application pursuant to 
section 7(c] of the Natural Gas Act for a 
certificate of public convenience and 


necessity authorizing Tennessee to 
render an interruptible transportation 
service of up to 65,000 .Mcf of natural gas 
per day for Natural Gas Pipeline 
Company of America (Natural), all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspection. 

Tennessee proposes to receive, iii tlio 
onshore terminus of Tennessee’s anti 
Columbia Gulf Transmission Dimpany's 
(Columbia Gulf) jointly-owned Project 
South Pass 77 facilities in Plaquemines 
Parish, Louisiana, up to 65,000 Mi:f of 
natural gas for transportation and 
delivery to any or all of the following 
existing points: (1) An interconnection of 
Tennessee and Natural near Chalkey, 
Cameron Parish, Louisiana: (2) an 
interconnection of Natural and the tail 
gate of Mobil Oil Corporation’s (Mobil) 
Cnmeron Meadows Gas Processing 
Plant, Cameron Parish. Louisiana; (3) an 
interconnection of Trunkline Gas 
Company and Tennessee near Kinder, 
ferferson Davis Parish, Louisiana: (4) an 
interconnection of Natural and 
Tennessee in Wharton County, Texas; 
and (S) an interconnection of Natural 
and the tailgate of Mobifs LaGloria (»a6 
Processing Plant, Jim Wells County, 
Texas. The Ysclosky Processing Plant. 

Si. Bernard Parish, Louisiana, would bo 
the point of delivery for plant volume 
reduction (PVR) if any of the gtis 
transported must be processed. 

Tennessee states that it is preseiifty 
transporting the subject gas for Natural 
pursuant to Section 284 221 of (he 
Commission’s Regulations and 
Tennessee’s blanket certificate issued 
February 21,1980. in Docket no. CP80- 
132. Reports of the transportation have 
been filed by Tennessee in Docket Nu. 
STB5-304-OaO. 

Pursuant to the terms of (he 
transportation agreement dated March 
1,1964, as amended January 24.1985. 
Tennessee proposes to charge Natural 

(1) A volume charge of 16.61 cents for 
gas delivered at Chalkey 17.85 cents fo; 
deliveries at Cameron Meadows, 14.80 
cents for deliveries at Kinder, 30.12 
cents for deliveries at Wharton County 
and 38.13 cents for deliveries at 
LaGloria. 

(2) A PVR charge of 6.38 cents per Mcf 
for the PVR for deliveries at the 
Ysclosky plant. 

(3) A minimum monthly bill consisting 
of a volume charge of 16.61 cents times 
the minimum bill volume multiplied by 
66.66 percent of the quantity of gas 
transported as adjusted. 

It is stoted that in addition. Natural 
would provide Tennessee a daily 
volume of gas for fuel and unaccounted- 
for g.is lost as follows: 1.2 percent for 
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I'VR gas. 1.91 percent of deliveries at 
('halkcy, Camcfon Nteadows and Kindcrr 
and 2.58 percent fur deliveries at 
Wharton County and LiCloriii. 

Tennessee alleges the proposed 
service would lienefit Natural since it 
winild provide a means of attaching an 
offshore reser\*c of gas without the 
cnnsirurlion of costly duplicative 
piptdine facilities. Natural advises it 
would use the giis to maintain long-term 
reserve and deitverabilily basi* to assure 
future customer service. 

("omment date: funuary B. 19H6. in 
cUjcxirdance with Standard Ihtnigniph F 
at the end of this notice. 

II. Transcontinental Gas Fipe Line 
C'orporalion 

Nn. Ci*ltf^7-4XR)) 

In Docket No. CP»B-7-00n. 
Transcontinental Gas Pipe Line 
Corporation (Applicant), P.O. Box 1398. 
Ilouslon. Texas 77251, requested 
specinc certificate nuthoriziition to 
continue a Imnsporlaton service 
pursuant to section 7(c) of the Natural 
Gas Act which W’as self implrmenled 
under its Order No. 60 blankc*! 
ccrllficale and was eligible for 
•‘grandfalheitrd” treatment pursuant to 
i 284.105. This specific transaction could 
continue over the short term under the 
■‘grandfulhered** provisions of Order No. 
436 and can continue over the long term 
undiir the lenns and conditions 
promulgated by Order No. 436. 

Applicant has. however, indicatin) that 
it desires the Commission to process this 
separate request under the standard 
section 7(c) procedures 

In view of the issuance of Order Nos. 
436 and 436-A. In Docket No. RM85-1- 
800. the application filed in the 
r» ferenced docket is being rcnnliccd. 

Take notice that on Octolwr 2,19B5. 
Tr.inscuntmental Gas Pipe Line 
Corporation (Applicant) filed in Docket 
Na CP86-7-000 an application pursuant 
to scKition 7 of the Natural Gas Act for a 
certificate of public convenience and 
nocesaity authorizing a trunsportntion 
^•orvice for Southern Natural Gas 
Company (5k>uthem), all as more fully 
set forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant proposes to transport on an 
interruptible basis for Southern up to the 
thermal equivalent of 10.000 Mcf of 
natural gu$ per day. pursuant to a 
transportation agreement dated |uly 1. 
1985. Applicant states that Southern 
^'ould purchase such gas from Klf 
Aquitaine, Lno, sucettssor to Texas Gulf. 
Inc., in Brazos area. South Addition. 
Block A-47. Applicant states that it 
t^uuld normally receive all such 


quantities iil the terminus of its Ceninil 
Texas Gathering System (CTCS) near its 
fximpressor station No. 30 in Wharton 
County. Texas, following transportation 
by Southern through its own capacity in 
the looping on such system known ns 
Projert Central Texas Ixmp (PCn,). 
However, should the combination of 
Southern’s Block A-47 quantities and 
other Southern gas moving through 
pen. exceed Southern’s capocity. then 
Applicant would receive excess Block 
A-47 quantities into its CTGS at Block 
A-47, it is explained. 

Applicant further states that it would 
deliver quantities thermally equivalent 
to those reccivcti at cither of the above 
points, less a percentage for gas lost and 
unaccounted for and fuel, to Trunkline 
Cas Company ffninklinc) for the 
account of Soulliem at the existing 
interconnection between Applicant and 
Trunkline near Knty. Waller County. 
Texas. 

Initially. ApplUmnl states, it would 
charge 4.3 center per dt equivalent of 
gas fur the transportation of quantities 
received at the terminus of its CTCS nnd 
12.4 rents per dt equivalent fur the 
transportation of quantities received at 
Block A-47. App!tc.ant would also retain, 
initially. 6 percent of all quantities 
received for transportation to 
compensate for compressor fuel and 
linc'losa make up and. in the case of 
Block A-47 receipts, would retain fuel 
gus for dehydration at the CTGS 
Markham plant in Matagorda County. 
Texas, based on Scnithem’s proportional 
share of nil fuel gas used in dehydration 
there. 

Comment da(e: {anuary* 0.1986. in 
accordance with Standard Paragraph F 
at the end of this notice. 

12. TransuMitincnlal Cas Pipe line 
Corporation; United Gas Pipe line 
Company 

I Docket No. CPU5-492-4X)0| 

In Docket No. CP85-492-000. 
Transcontinental Gas Pipe Line 
Corporation (Transco). P.O. Box 1396. 
Houston. Texas 77251. and United Gas 
Pipe Line Company (United). P.O. Box 
1478. Houston. Texas 77001 requested 
specific certificate authorization to 
continue a transpoitation service 
pursuant to section 7(c) of the Natural 
Gas Act which whs self implemented 
under their Order No. 60 blanket 
cerUfiaites and was eligible for 
’’grandfathered" treatment pursuant to 
§ 284.105. This specific transaction could 
continue over the short term under the 
"grandfathered" provisions of Order No. 
436 and con continue over the long term 
under the terms and conditions 
promulgated by Order No: 436. Transco 


and United have, however, indicated 
that they desire the Commission to 
process this separate request under the 
standard section 7(c) procedures. 

In view of the issuance of Order Nos. 
438 and 438-A. in Docket No. RM85-1- 
000. the application filed in (he 
referenced docket is being renoticcd. 

Take notice that on May 7.1985. 
Transco and United filed in Docket No. 
CP85-492-000 an application pursuant to 
sections 7(b) and 7(c) of the Natural Gas 
Act for a certificate of public 
convenience and necessity authorizing 
the exchange of natural gas and for 
permission and approval to aliandun an 
existing transportation service all as 
more fully set forth in the application 
which is on file with the Commission 
and open to public inspectiun. 

Applicants propose to exchange up to 
a maximum daily quantity of 15.060 Mcf 
of natural gus. Applicants stale that a 
portion of the gas reserves underlying 
Fugene Island (FI) Block 57. offshore 
Ixiuisiana is committed to Transco by a 
gas purchase agreement with Amerada 
Hess Corporation and that a portion of 
the gas reserves underlying High Island 
Blocks 110, in. 137 and 138 (Hi Block 
111 Field), offshore Texas, is committed 
to United by a gas purchase agreement 
with Texaco Pi^ucing Inc. As 
proposed. Transco would receive 
United’s natural gas at HJ Block 111 and 
United would receive equivalent 
quantities on behalf of Transco at HI 
Block 32. Applicants propose that any 
imbalances would be eliminated at 
existing interconnections located (1) at 
Starks in Calacsieu Parish, Louisiana: (2) 
in Victoria County, Texas; (3) at 
juhnson’s Bayou in Cameron Parish. 
Louis’uina; (4) at Gibson in Terrebonne 
Partsh. txiulsiana; and (5) at any other 
mutually agreeable points. Applicants 
state that the exchange agreement 
would remain in force for five years and 
would he continued year to year 
thereafter and that neither company 
would assess a transportation charge for 
the proposed service. 

Applicants also request that Transco 
be granted authorization to abandon the 
transporation service currently provided 
for United pursuant to Transco’s Rule 
Schedule X-184. Under this service, 
Transco whs authorized by the 
Commission’s August 8.1978. order in 
Docket .No. CP78-212 (4 VERC § 61.130) 
to transport on a firm basis up to 30.000 
Mcf per day of United’s gas produced 
from the HI Block 111 field and deliver 
equivalent quantities to United in 
Victoria County, Texas. As part of the 
exchange agreement. Applicants agreed 
to terminate this transportation service, 
it is staled 
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Commcnl date: jonuary 6,1986, in 
accordance with Slanda^ Paragraph F 
at the end of this notice. 

13. Transcontinental Gas Pipe Line 
Corporation: ANR Pipeline Company 

IDoiJict No. CP7»-S-oi7| 

In Docket No. CP71W-017. 
Transcontinental Gas Pipe Line 
Corporation (Transco). P.O. Box 1398. 
Houston. Texas 77251. and ANR 
Pipeline Company (ANR), 500 
Rennaissance Center, Detroit, Michigan 
48243 (both companies hereinafter 
sometimes collectively colled 
Petitioners) requested specific certificate 
authorization to continue a 
transportation service pursuant to 
section 7(c) of the Natural Cas Act 
which was self implemented under their 
Order No. 00 blailkel certificates and 
were eligible for ’•grandfathered*' 
treatment pursuant to $ 284.105. This 
specific transaction could continue over 
the short term under the 
"grandfathered’* provisions of Order No. 
436 and can continue over the tong term 
under the terms and conditions 
promulgated by Order No. 43a 
Petitioners have, however, indicated 
that they desire the Commission to 
process this separate request under the 
standard section 7(c) procedures. 

In view of the issuance of Order Nos. 
436 and 436-A. in Docket No. RMa5-l- 
000, the application filed in the 
referenced docket is being renoticed. 

Take notice that on May 6.1985. 
Petitioners filed in Docket No. CP79-3- 
017 a petition to amend the order issued 
April 4.1979, in Docket No. CPr9-3. as 
amended, pursuant to section 7 of the 
Natural Gas Act. so as to authorize ANR 
to transport all gas made available by 
Transco at its Mayfield West field. 
Beckham County. Oklahoma, all as more 
fully set forth in the petition to amend 
which is on file with the Commission 
and open to public inspection. 

Petitioners stale that by order issued 
April 4,1979. as amended, they were 
granted authorixation to transport and 
exchange natural gas in accordance 
with the provisions of a gas 
transportation and exchange agreement, 
as amended (agreement). 

Petitioners state that pursuant to the 
terms of the agreement. Transco delivers 
or causes to be delivered to ANR 
natural gas from certain wells located in 
the Mayfield West field. Beckham 
County, Oklahoma, which wells are 
specifically set out in Article 1 of the 
agreement. ANR redelivers thermally 
equivalent exchange volumes to Transco 
at the points of redelivery idonlifted in 
Article V of the agreement. 


Petitioners state that pursuant to a 
similar provision in Article II of the 
agreement, ANR delivers gas to Transco 
at receipt points in Jefferson Davis and 
Covington Counties. Mississippi, and 
Transco agrees to take receipt of 
additional gas which ANR is purchasing 
from East Cameron Block 38, offshore 
Louisiana, ANR being responsible for 
having such gas delivered to Transco at 
a point of interconnection between the 
Vermilion 22 pipeline (jointly owned by 
Transco, Florida Cas *rransmis8ion 
Company and Sea Robin Pipeline 
Company) with Transco’s Central 
Louisiana gathering system at Pecan 
Island, Vermilion Parish, Louisiana (East 
Cameron 38 point of receipt). Transco 
redelivers thermally equivalent 
exchange volumes to ANR at the points 
of redelivery identified in Article V of 
the agreement. 

It is stated that Petitioners use their 
best efforts to keep in balance the 
cumulative quantities of gas exchanged 
under the agreement, and any imbalance 
of exchange deliveries is eliminated by 
an appropriate adjustment of gas 
deliveries at the redelivery point located 
at the tailgate of Mobil Oil Corporation's 
Cameron Meadows processing plant 
located in Cameron Parish. Louisiana, 
where both Transco and ANR take gas 
deliveries from others. It is also slated 
that to the extent that volumes of gas 
which Transco receives in Mississippi 
and at the East Cameron 38 point of 
receipt are in excess of (he volumes 
which ANR receives. Transco would 
transport these excess volumes, by 
displacement, to ANR at the points of 
redelivery. 

Petitioners further stale that Transco 
has obtained the right to purchase from 
Texaco. Inc. quantities of gas from the 
Green Estate No. 2 Well and the Ellis 
No. 3-33 Well in the Mayfield West 
field. Also, by letter amendment dated 
August 20,1984. Petitioners added to 
Article 1 of the agreement such 
additional wells from which ANR would 
receive gas from Transco, By the subject 
petition. Petitioners request that the 
certificate issued in Do^et No. CP79-3. 
as amended, be further amended to 
authorize ANR to transport all gas 
purchased by Transco from the Green 
Estate No. 2 Well and the Ellis Na 3-33 
Well in Mayfield West field. 

Comment date: January 6,1988, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 

14. Trunkline Gas Company 
lOocket No. CPa5--563-U0D| 

In Docket No. CP85-563-UU0. 

Trunkline Gas Company (Applicant). 


P.O. Bi>x 1642. Houston. Texas 77001. 
requested specific certificate 
authorization to continue a 
transportation service pursuant to 
section 7(c) of the Natural Cas Act 
which was self implemented under its 
Order No. 60 blanket certificate and was 
eligible for "grandfathered** treatment 
pursuant to ( 284.105. This specific 
transaction could continue over the 
short term under the ‘‘grandfathered * 
provisions of Order No. 436 and can 
continue over the long term under the 
terms and conditions promulgated by 
Order No. 436. Trunkline has. however, 
indicated that it desires the Commission 
to process (his separate request under 
the standard section 7(c) procedures. 

In view of the Issuance of Order Nos. 
436 and 436-A, in Docket No. RM85-1- 
000. the application filed in the 
referenced docket Is being renotiecd. 

Take notice that on June 4,1985 
(Applicant), filed in Docket No, CP85- 
563-000 an application pursuant to 
section 7|c) of the Natural Gas Act and 
the regulations thereunder for a 
certificate of public convenience and 
necessity authorizing the transportation 
of natural gas on behalf of Southern 
Natural Gas Company (Southern), all as 
more fully set forth in the application 
which is on file with the Commissian 
and open to public inspection. 

Pursuant to a transportation 
agreement between Applicant and 
Southern dated January 23.1985. 
Applicant has agreed to transport up to 
2.000 Mcf of gas per day on behalf of 
Southern. Applicant states that it would 
receive gas for Southern's account at 
existing points of interconnection with 
Texas l^stcm Gas Pipeline Company 
fTexas Eastern) in Alien and Beauregard 
Parishes. Louisiana. It is indicated that 
Texas Eastern is presently transporting 
gas for Southern pursuant to Purl 284 of 
the Commission's Regulations under 
DorJeet No. ST85-4566 from West 
Cameron Block 250, offshore l^uisiana. 
to receipt points mentioned. Applicant 
explains (hat it would redeliver gas («) 
Southern at a point of interconnection 
with Southern in St. .Mary Parish, 
Ixiuisiana and that Southern would pa> 
n monthly demand charge of $2,400. 

Comment date: january 6.1986. in 
accordance with Standard Paragraph F 
at the end of this notice. 

15. Trunkline Gas Company 

IDtHjket Nos. (:i>8S-lfl7Hl00 and 

oai| 

In DiK:ket Nos. CP85-187-000 and 
Cl*85-167-O01, Trunkline Gas Company 
(Trunkline). P.O. Box 1642,1 loustun. 
Texas 77001, requested specific 
certifu atc iiuihorization to continue a 
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transportation sei^'ice pursuant to 
section 7(c) of the Natural Gas Act 
which was self implemented under 
section 311 of the Natural Gas Policy 
Act. and was eligible for 
•‘grandfathered** treatment pursuant to 
i 264.105. This specinc transaction could 
< onlinue over the short term under the 
-grandfathered" provisions of Order No. 
436 and can continue over the long term 
under the terms and conditions 
promulgated by Order No. 436. United 
has. however, indicated thut it desires 
the Commission to process this separate 
request under the standard Section 7(c) 
procedures. 

In view of the issuance of Order Nos. 
436 and 436-A, In Docket No. RMft5-l- 
006. the application filed in the 
referenced docket is being renotiepd. 

Take notice that on December 12. 

1964. Trunkline filed in Docket No. 
CP85-167--000 an application pursuant to 
section 7(c) of the Natural Gas Act for a 
riTtifioite of public convenience and 
necessity authorizing the transportation 
of up to 50.000 Mcf of natural gas per 
day for Louisiana Industrial Gas Supply 
System (UGS), all as more fully set forth 
in the application which is on file with 
the Commission and open to public 
inspection. 

Take notice that on April 15.1985. 
Trunkline filed in Docket No. CP85-167- 
001 pursuant to section 7(c) of the 
Natural Gas Act for authorization to 
transport natural gas on behalf of IJGS. 
all as more fully set forth in the 
amendment which is on file with the 
Commission and open to public 
inspection. 

Frunkline proposes to implement the 
terms of a transportation ogreement 
between Trunkline and UGS dated July 
12.1964. whereby Trunkline has agreed 
to transport, on on interruptible basis, 
up to SO.OOO Mcf per day of natural gas 
for UGS. Trunkline proposes a 
transportation charge of 3.79 cents per 
Mcf. Trunkline states that it would 
receive gas for UG*s account at a point 
of receipt In Cameron Parish. Ijouisiana. 
and redeliver it at a point of 
interconnection with UGS in St. Mary 
l^arish. Louisiana. 

Comment date: January 6,1966. in 
accordance with Standard Paragraph F 
at the end of this notice. 

16. Trunkline Gas Company 
(Ilockel No. CP5&->206-000| 

In Docket No. CP85-208-000. 

Trunkline Gas Company (Applicant). 

P O. Box 1642, Houston. Texas 77001. 
i^rquestcd specific certificate 
authorization to continue a 
transportation service pursuant to 


* section 7(c) of the Natural Gas Act 
which w as self implemented under 
section 311 of the Natural Gas Policy 
Act and was eligible for 
-grandfathered'* treatment pursuant to 
I 284.105. This specific transaction could 
continue over the short term under the 
-grandfathered** provisions of Ordcfr No. 
436 and can continue over the long term 
under the terms and conditions 
promulaged by Order No. 436. Applicant 
has. however, indicated that it desires 
the Commission to process this separate 
request under the standard section 7(c) 
procedures. 

In view of the issuance of Order Nos. 
438 and 436-A in Docket No. RM85-1- 
000. the application filed in the 
referenced docket is being rcnoticed. 

Take notice that on January 7.1985. 
Applicant filed in Ducket No. CP85-206- 
000 an application pursuant to section 
7(c) of the Natural Gas Act for a 
certificate of public convenience and 
necessity authorizing the transportation 
of naiural gas on behalf of Dridgeline 
Gas Distribution Company (Bridgeline). 
all as more fully set forth in the 
application which is on file with the 
Commission and open to public 
inspection. 

l^rsuant to a transportation 
agreement betw cen Applicant and 
Bridgeline dated August 28.1954. 
Applicant states it has agreed to 
transport up to 120.000 Mcf of gas per 
day on behalf of Bridgeline in the first 
year with annual contract reductions 
through the term. Applicant explains it 
would receive gas for Bridgeline's 
account at points of receipt in West 
Cameron Blocks 536 and S6S. offshore 
Louisiana, using its allocated capacity in 
the system of Stingray Pipeline 
Company. Applicant stales it would 
redeliver the gas for Bridgeline's account 
at points of interconnection with 
Riverwuy Gas Pipeline Company in St. 
Mary Parish. Louisiana. Columbia Gulf 
Transmission Company in St. Mary 
Parish. Louisiana, and ANR Pipeline at 
the superior l.nwry plant in Cameron 
Parish Louisiana. For this transportation 
serv ice Bridgeline would pay $5.36 for 
firm volumes. Applicant states that the 
gas to be transported would be 
purchased by Bridgeline from Texaco 
inc. in West Cameron Blocks 536-565. 
offshore Louisiana. 

Comment date: January 6.1986, in 
accordance with Standard Paragraph F 
at the end of this notice. 

17. United Cas Pipe Line Company 
(Docket Nu. a>as^eo{Miou| 

In Docket No. CP85-809-<K)0. United 
Gas Pipe Line Company (United). P.O. 


Box 1478. Houston, Texas 77001, 
requested specific certificatp 
authorization to continue a 
transportation service pursuant to 
section 7(c) of the Natural Cas Act 
which was self implemented under its 
Order No. 60 blanket certificate and was 
eligible for "grandfathered** treatment 
pursuant to § 264.105. This specific 
transaction could continue over the 
short term under the "grandfathered*’ 
provisions of Order No. 436 and can 
continue over the long term under the 
terms and conditions promulgated by 
Order No. 436. United has. however* 
indicated that it desires the Commission 
to process this separate request under 
the standard section 7(c) procedures. 

In view of the issuance of Order No. 
436 and 436-A. in Docket No. RM85-1- 
000. the application filed in the 
referenced docket in being renoticed. 

Take notice that on August 21.1985. 
United filed in Docket No. CP85--B09-0(X) 
an application pursuant to section 7(c] 
of the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing the transportation of natural 
gas for Southern Natural Gas Company 
(Southern), all as more fully set forth in 
the application which is on file w ith the 
Commission and open to public 
inspection. 

Pursuant to a gas transportation 
agreement between the parties dated 
February 14.1984. United proposes the 
transportation of up to 60.000 Mcf of 
natural gas per day attributable to 
production in East Cameron Area Block 
240. offshore Louisiana, on behalf of 
Southern. It is stated that the gas would 
be delivered to Applicant at the outlet 
side of Sea Robin ^peline Company's 
(Sea Robin) measuring station at or near 
the onshore terminus of Sea Robin's 
existing pipeline system near Erath. 
Vermilion Parish. Louisiana. Applicant 
states that it would redeliver equivalent 
quantities of gas to Southern at the 
existing point of interconnection at 
Southern's Shadyside compressor 
station near Bayou Sale. St. Mary* 

Parish. Louisiana, and/or PciTvallle. 
Ouachita Parish. Louisiana, and/or the 
outlet side of Applicant's measuring 
station at the existing interconnection 
between Southern's 20dnch crossover in 
St, Martin Parish. Louisiana (south 
Section 28 redelivery point). 

It is asserted that for each Mcf of 
natural gas redelivered at the aforesaid 
redclivery* points, except the South 
Section 28 redclivery point. Applicant 
would charge Southern on amount equal 
to Applicant’s Southern or Northern 
Zone rate in effect from lime to lime, ns 
applicable, less cost for companv«used 
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gas. Applicunt slates that effective |uly 
1.1985. the rates m Applicant*t Northern 
Zone is 37.79 cents per Mcf and in 
Applicant's Southern Zone is 26.18 cents 
per Mcf excluding cost of company-used 
gas. 

It is further explained that Applicant 
and Southern are parties to an exchange 
agreement dated July 1,1985. as 
amended, which provides, inter o/ia, for 
the exchange of gas by Southern and 
Applicant at various delivery points, 
including the South Section 28 
redelivery point, on a fee free basis. 
Based on the exchange agreement. 
Applicant would not charge a rate to 
Southern for volumes delivered to 
Southern at the South Section 28 
delivery point. 

Comment date: January 6.1988, in 
accordance with Standard Paragraph F 
at the end of this notice. 

Standard Paragraphs 

F. Any person desiring to be heard or 
make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. N.E.. Washington, DC 
20420, a motion to intervene or protect in 
accordance with the requirements of the 
Commission's Rules of ^actice and 
Procedure (18 CFR 385^511.385.214} and 
the Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parlies to the 
proceeding. Any person wishing to 
become a party must file a motion to 
Intervene in accordance with the 
Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission’s Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of (he 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 


unnecessary for the applicant to appear 
or be represented at the hearing. 

Kffnmili F. Plumb, 

Secretary. 

|FR Doc. 85-30916 Piled 1Z-3(HJ5; 8:45 am| 
MlSiO COOC fTIT-at-ll 


IDocliet Nos. ER8a-206-000 et aLJ 

Electric Rate and Corporate 
Regulation Filings; Arizona Public 
Service Co. et al. 

December 23,1965. 

Take notice that the following filings 
have been made with the Commission: 

1. Arizona Public Service Company 
(Docket No. ERBe-205-000| 

Take notice that Arizona Public 
Service Company, on December 6,1985, 
tendered for filing Amendment No. 1 to 
the Agreement for Transmission Service 
for Delivery of Public Scuvice Company 
of New Mexico's Palo Verde Entitlement 
between Arizona Public Service 
Company (APS) and Public Service 
Company of New Mexico (PNM), 
executed November 4,1985. 

APS requests a waiver so that the 
Agreement will become effective 
November 4,1965, 

Copies of this filing have been served 
upon (he Arizona Corporation 
Commission and upon PNM. 

Comment date: January 3.1SI85, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Connecticut Light and Pow'er 
Company 

IDockel No. EKab-45-000| 

Take notice that, on December 16, 
1985, Northeast Utilities Service 
Company, as agent for Connecticut Light 
and Power Company, submitted for 
filing materials supplementing its filing 
in this docket. The materials provide 
claiification of the investment return 
shown on page 7 of Appendix A of the 
contract in the subject docket. 

Comment date: January 3,1985, in 
accordance with Stands id Paragraph E 
at the €!nd of this notice. 

3. Central Hudson Gas ft Electric 
Corporation 

(Docket No. ER86>178-000| 

Take notice that on December 5,1985 
Central Hudson Gas ft Electric 
Corporation (CHGftEJ filed as a rate 
schedule an executed agreement dated 
October 1,1985 between CHGftE and 
Rockland Utilities, Inc. (OftR). The 
proposed rate schedule provides for 
Transmission of Capacity and Energy by 
CHGftE for O&K between CHG&E's 69 


Kv. transmission interconnection with 
New York State Electric ft Gas 
Corporation's (NYSEGJ West 
Woodboume ^bslation and CHGftE's 
115 Kv. interconnection with OftR al 
O&R's Sugarioaf Substation. 

The rale schedule provides for a 
monthly transmission charge of $1.00 per 
megawatt hour of Energy received from 
NYSEG for O&R's account at NYSEG's 
West Woodboume Substation for 
delivery to OftR's Sugarioaf Substation. 

CHGftE states that copies of the 
subject filing were serv<^ upon OftR. 

Comment date: January 3,1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

4. Central Illinois Light Company 
(Docket Na ER86-129-000) 

Take notice that on December 11, 

1985, Central Illinois Light Company 
(CfLCO) tendered for filing proposed 
amendments to its filing of November 1, 
1905 of rate changes for full- 
requirements service to the Villages of 
Riverton and Chatham, Illinois. CILCO 
requests waiver of the Commission's 
notice requirements to permit the filing 
to become effective on January 1,1988 
as originally requested. 

The increase to Riverton reflects a 
settlement agreement between CflXO 
and Riverton which provides for a 
phase-in through the end of 1990. 

The original filing stated that CILCO 
was unable to obtain a settlement with 
Chatham and that no phase-in Is 
proposed as to it. However, Chatham 
has not opposed the filing, and therefore 
the Company states that it is 
uncontested. 

The original filing stated that the total 
increase to Chatham and Riverton does 
not exceed $2004X10 based upon actual 
billing data for twelve months ending 
September 30.1085. 

Comment date: January 3,19a5, in 
accordance with Standard Paragraph E 
at the end of (his notice. 

5. Central Veimont Public Servke 
Corporation 

(Docket No. ER86-141M)00| 

Take notice that on December 9,1985. 
(he Central Vermont Public Service 
Corporation (CVPS) tendered for filing 
as an initial rate schedule a System 
Sales Agreement (the Agreement) 
between the Green Mountain Power 
Corporation (CMP) and CVPS. The 
Agreement, dated January 16.1964, 
provides for the sale of energy (a 
Transaction) from the CVPS system to 
GMP and the purchase by GMP of 
energy from the CVPS system. 

Copies of the filing were served upon 
the respective jurisdictional customers 
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of the parties hereto, as well as the 
Vermont Public Ser\'ice Board. CVPS 
further states that the filing is in 
d^airdance %vith Section 35 of the 
Commission’s Regulations. 

CVPS stales that in order to permit 
(iMP to achieve the mutual lyenefits of 
this Agreement, it requests that the 
Commission, pursuant to § 35.11 of its 
regulations, waive the sixty-day notice 
period and permit the rate schedule filed 
herewith to become effective on |anuar>' 
16.1984. The waiver, if granted, will 
have no effect upon purcha.sers uijder 
any other rate schedule. If said waiver is 
nut granted, according to CVre, the 
parties to the Agreement will have to 
differ recei\ing the benebts accruing 
from the Agreement, t.e. their respective 
systems will be compelled to operate at 
loss than optimum efficiency. 

Comment date: lanuary 3,1985. in 
accordance with Standard Paragniph E 
at the end of this notice. 

6. Kansas City Power & light Company 
IDivcket Nil. KRb6-l.VM)00| 

Tcsiie notico that, on Dccend»er 9.1985. 
Kansas City Power 8 Light Company 
(KCPl.) filed a notice of cancellation for 
KCPL’s Rale Schedule 1-TC No. 84. 
Supplement Number 6. KCPL slides that 
It is filing this notice of cancellation 
because Kansas Electnc Power 
Cooperative has given notice to KCPL 
that it wishes to terminate its Amoco 
delivery point. 

C^umment dale: {anuary 3,1965. in 
accordance with Standard Paragraph E 
at the end of this document. 

7. Kansas City Power & Light Company 
IDrxXtft .No 1*3186-151 ^K)| 

Take notice that. On December 9. 

1985, Kansas City Power 8 Light 
Company (KCPL) filed a notice of 
cancellation for KCPL’s Rale Schedule 
n*C No. 57. KCPL stales that this rale 
H4 hedute has expired on its own terms. 

('.omment date: January 3.1985, in 
arxordance with Standard Paragraph K 
at the end of this document. 

8 Kansas City Power & Light Company 
llXicket No. KRaO-l52-0001 

Take notice that. On December 9. 

1985, Kansas City Power 8 Light 
Company (KCPL) filed a notice of 
cancellation for KCPL's Rale Schedule 
11*0 No. 29. KCPL states that this rate 
schedule has expired on its own terms. 

Comment dale: January 3.1985. in 
accordance with Standard I'liragraph E 
at the end of this notice. 


9. Kansas City Power 8 Light Company 
lUockrt No. EK66>lS3-ean| 

Take notice that. On December 9. 

1985. Kansas City l*ower 8 Light 
Company (KCPL) filed a notice of 
cancellation for KCPL’s Rate Schedule 
FPC No. 56. Supplement Number 20. 
KCPL states that this rate schedule has 
expired on its own terms. 

Comment date: January* 3.1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Kansas City Power 8 Light Company 
(Docket No. KRN6-154-000) 

Take notice that. On December 9, 

1985. Kansas City Power 8 Light 
Company (I^CPL) filed a notice of 
cancellation for KCPL's Rale Schedule 
FPC No. 75. KCPL slates that this rate 
schedule has expired on its own terms. 

Comment date: January 3.1985. in 
accordance with Standard Paragraph E 
at the end of this document. 

11. Kansas City Power & Light Company 
IDockel No. F.R86-155-00U| 

Take notice that. On Decf?mber 9. 

1965. Kansas City Power 8 Light 
Cximpany (KCPL) filed a notice of 
cancellation fur KCPL’s Rale Schedule 
FPC .No. 56. Supplement Number 21. 
KCPL states that this rate schedule has 
expired on its own terms. 

Comment date: January 3.1985, in 
accordance %vith Standard Paragraph E 
at the end of this notice. 

12. Kansas City Power & Light Company 
|D()ckc*t No. ERa&-165-aon| 

Take notice that. On December 9. 

1985. Kansas City Power & Light 
Company (KCPL) tendered for filing an 
Amendatory* Agreement No. 2. and an 
associated Capacity Exchange Service 
provided to the City of Independence. 
Missouri—service Schedule H-MPA-1 
(KCI»L Rate Schedule FPC No. 56). KCPl. 
states that the rates for the service 
covered by the above-mentioned 
schedule are negotiated rates based 
upon KCPi/s capacity and energy rates 
associated with the Montrose 2 
generating unit. 

KCPL also states that it is filing an 
initial rate schedule for 1 ransmisston 
Scrvlr.e. service Schedule I-MPA: and 
an initial rate schedule for I^ad 
Regulation and Energy Displacement 
Service, service Schedule |-MPA for 
service provid<.*d to the City of 
Independence. Missouri. KCIH. states 
that the rates fiir the servir^is covered In 
the above mentioned rate schedule are 
similar to mtes previously approved by 
the VF.RC. 


Comment dale: January 3.19H5. In 
accordance with Standard Panigniph E 
at the end of this notice. 

13. Maine Electric Power Company 
I Docket No. fJ^a6-2O7-O0e| 

Take notice that Maine Electric l*fwver 
Company (MErcE). on December 9. 

1985. tendered for filing a rate schedule 
with Maine Public Service Company 
(MPSC) providing for the transmission 
of thirty (.30) megawatts of electric 
energy from the New Brunswick Electric 
Power Commission over MEPCO’s 
transmission lines to Central Maine 
Power Company (CMP) under MEPCO’s 
existing filed tariff for such service, 

MKPCO slates that it is anticipated 
that this service will produce revenues 
of $163,980, based on ihc twelve month 
period following the initiation of serv ice. 

Copies of the filing wore served on 
MI'SC and the Maine Public Utilities 
Commission. 

Comment date: January 3.198,5. in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. New England Power Pool 
(Ducket No. £986-210-000) 

Take notice that. On December 11. 
1985. the New England Power Pool 
(NEPOOL) filed an Agreement 
Amending the New England Power Pool 
Agreement (AMENDMENT), dated as of 
August 15.1985, which modifies the 
provisions of the New England Power 
Pool Agreement, dated as of September 
1,1971, and amended by seventeen 
amendments, the most recent of which 
was dated as of October 1.1983. and as 
proposed to be amended by an 
amendment dated as of August 1.1985. 

The NEPOOL Executive Committee 
states thas the AMFMIMENT amends 
the definition of’’Incremental Costs” in 
5 15.17 of the NETOOL Agreement. The 
purpose of the AMENDMENT is to 
clarify the treatment of savings resulting 
from the receipt of energy or Spinning 
Reserve or Ready Reserve service 
received pursuant to arrangements 
entered into under S 12.10 of the 
NEPOOL Agreemenl (including 
purchases from I lydro-QucbocJ, and to 
ensure that savings from such 
transactions are properly r(*nircted in, 
and distributed through, the pool 
livings Fund, fhirsuant to S 35.11 uf the 
Commission’s Regulations (18 CFR 
35.11). the NEPOOL Executive 
Committee has requested that the 
Commission waive prior notice 
requirements and permit the 
AME.NUMENT to b<M:omc effective on 
the dale specified in the AMENDMENT. 
Decomlwr 1, 19H5. 
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Comment date: funuary 3,1985. in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. New England Power Pool 
IDockn No. KK80^2n-000| 

Take notice that on December 11, 

1965. the new England Power IHmjI 
(NEPOOL) filed an Agreement 
Amending the New England Power Pool 
Agreement lAhiENDMRNT), dated as of 
August 1.1965, which modifies the 
provisions of the New England Power 
Pool Agreement, dated as of September 
1,1971, and amended by seventeen 
amendments, the most recent of which 
was dated as of October 1,1983. 

The NEPOOL Executive Committee 
states that the AMENDMENT gives the 
NEPOOL Operations Committee 
authority to adopt rules governing the 
treatment, for pool purposes, of power 
purchases by NEPOOL participants from 
small power production facilities or 
qualifying cogeneration facilities as 
defined in section 201 of the Public 
Utility Regulatory Policies Act of 197a 
The NEPOOL Executive Committee 
further stales that the AMKNDMKN’f 
was adopted in order to clarify 
treatment of such power purchases by 
NEPOOL Participants in the 
determination of Participant's System 
Capability, and energy and Spinning 
Reserve and Ready Reserve service. 
Pursuant to } 35.11 of the Commi8sion*8 
Regulations (18 CER 35.11), the NEPOOL 
Executive Committee has requested that 
the Commission waive pnor notice 
requirements and permit the 
AN4ENDMEN1’ to become effective on 
the date specified in the AMENDMENT. 
November 1, 1985. 

Comment dale: January 3.1985, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Virginia Electric and Power 
Company 

(Docket No. FJ186-10S-000| 

Take notice that on December 6,1985 
Virginia Electric and Power Company 
(VEIKIO) tendered a supplement to its 
earlier filing of a revised rate for 
transmission service contained in a 
contract between VEPCO and the 
Southeastern Power Administration 
(SEPA). VEPCO requests an effective 
date of December 31,1985 and. 
therefore, requests waiver of the notice 
requirements. 

VEPCO slates that the increase in the 
transmission service charge is necessary 
to place the charge on a compensatory 
basis. 

Copies of the revised rate were served 
upon SEPA and upon the Virginia State 


Corporation Cofnmi.S8ion and the North 
Carolina Utilities Commission. 

Comment date: fanuary 3,1988, in 
accordance with Standard l^ragraph E 
at the end of this notice. 

17. Ohio Power Company 
lOocket No. ERaO-ZOa-ODOl 

Take notice that on December S. 1985 
American Electric Power Service 
Corporation (AEP) filed on behalf of its 
affiliate Ohio Power Company (OPCO), 
which is an AEP affiliated operating 
subsidiary, Modification No. 7 dated 
August 30,1985 to the Operating 
Agreement dated December 1,1985 
between the Toledo Edison Company 
(Toledo) and OPCO. 

Section 1 of Modification No. 7 
increased the transmission demand rate 
for Emergency Energy to 2.75 mills per 
kilowatthour when OPCO is the 
supplying party. Section 2 revises the 
provisions for Economy Energy by 
adding a 3.75 miles per kilowatthour 
minimum to OPCO’s provisions for the 
transmission of Economy Energy. 
Section 4 of this Modification updates 
the transmission provisions for Non> 
Displacement Power and Energy by 
adding a 2.75 mills per kilowatthour 
demand charge when OPCO is the 
supplying parly and a 2.00 mills per 
kilowatthour demand charge when 
Toledo is the supplying party. 

AEP requests that this Modification 
become effective in two parts, allowing 
the 2.75 mills per kilowatthour 
transmission rate for Non-Displacement 
Power and Energy to become effective 
as of September 23.1985 and the 
remainder of this Modification to 
become effective November 30,1985. 
These effective dates would update 
OPCO’s rates with Toledo to levels In 
effect between OPCO and other 
interconnected electric utility systems 
for the time periods specified allowing 
OPCO to charge similar rotes for similar 
services. 

Copies of this filling were served upon 
Toledo and the Public Utilities 
Commission of Ohio. 

Comment date: Jiintiary 3,1985. In 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385Jtl4). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 


considered by the Commission In 
determining the appropnate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing ore on file with the 
Commission and are available for public 
inspection. 

Keiuwtb F. Ptumb. 

Secretary. 

IbK Doc. eS-30919 Filed 12-30-8S: 8:45 um| 
BtiLINQ COOC SrirmMi 


(Project Nos. 9134-000 e( all 

Applications Filed With the 
Commission; Hydroelectric 
Applications (D&D Stauffer et al.) 

Take notice that the following 
hydroelectric applications have been 
filed with (he Federal Energy Regulatory 
Commission and are available for public 
inspection: 

1 a. Type of Application: Conduit 
Exemption. 

b. Project No.: P-fll 34-000. 

c. Date Filed: April 26,1985. 

d. Applicant; DAD Stauffer. 

e. Name of Project: Dry Creek. 

f. Location: On an irrigation conduit 
between Dry and Wet Creeks in Butte 
County, Idaho. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980 (16 U.S.C. 
2705 and 2706 os amended). 

h- Contact Person: Bruce R. Cmveltc. 
Forgren—Perkins Engineering, 350 North 
2nd East. Rexburg. ID 63440. 

i. Comment Date: January 21,1985. 

j. Description of Project: The proposed 
project would utilize an irrigation 
conduit that is under construction and 
would consist of a powerhouse 
containing one generating unit having a 
capacity of 3.6 MW and an average 
annual generation of 17.7 GWh. 

k. Purpose of Exemption —An 
exemption, if issued, gives an Exemptei* 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemplee from permit or 
license applicants that would seek to 
take or develop the project. 

l. Purpose of Inject: Project power 
would 1^ sold. 

m. This notice also consists of the 
following standard paragraphs: A3. A9. 
B. C. and D3b. 

2 a. Type of Application: Exemption (5 
MW or Less). 

b. Project No.: 9140-000. 

c. Date Filed: April 29.1985. 

d. Applicant: Charles F. Heimerdinger 

e. Name of Project; Elizabethtown. 
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f. Location: Branch Stream in Essex 
County. New York. 

g. Filed Pursuant to: Energy Security 
Act of 1980 section 408 (16 U.S.C 2706 
find 2708). 

h. Contact Person: Mr. Charles F. 
Heimerdinger. 27 Rome Avenue. Apt. 2D. 
Redfbid Hills. NY 10507. 

L Comment Date: January 21.1986. 

j« Description of Project The proposed 
project would consist of: (1) A proposed 
4 foot*wide. 5-foot'high. 40>footdong 
intake struct\sre; (2) a 20'inchKliameter. 
SOO-foot'long penstock at water surface 
elevation 740 feet m.sX; (3) a proposed 
powerhouse containing a generating unit 
with a rated capacity of 100 kW; and (4) 
a proposed lOO^fooMong transmission 
line tying into the existing New York 
State Electric and Gas Corporation 
System. The Applicant estimates a 
400,000 kWh average annual energy 
production. 

k. Purpose of Exemption: An 
exemption, if issued, gives the Exemptee 
priority of control, development, and 
operation of the project under the terms 
of the exemption from licensing, and 
protests the Exemptee from permit or 
license applicants that would seek to 
take or develop the project 

L This notice also consists of the 
following standard paragraphs: A3, A9. 

B. C, & D3a. 

3 a. Type of Application: Exemption (5 
NnVorLess). 

b. Project No.: 8627-000. 

c. Date Filed: July la 1985. 

d. Applicant City of Ithaca. 

e. Name of Project Van Natta. 

t I.ocatJon: Six Mile Creek in 

Tumpkina County, New York. 

g. Filed Pursuant to: Section 408 of the 
Fnergy Security Act of 1980,16 U.S.C.. 
2705 and 2706 as amended. 

h. Contact Person: Mr. John C. 
CiJhmberger. Mayor, City of Ithaca, City 
Hall, 108 East Green Street Ithaca. New 
York 14850. 

I Comment Date: January 21.1988. 

j Description of Project The proposed 
project would consist of: (1) An existing 
12-foot-hlgh. 142-foot-long, reinforced 
concrete gravity dam: (2) an existing 
reservoir with a normal water surface 
area of 2.3 acres, a storage capacity of 
8>6 acre-feet and a norm^ water surface 
elevation of 502.5 feet nusJ.: (3) an 
existing intake structure; (4) a new 58- 
foot-Iong, 6-foot-diameter brick-lined, 
concrete-capped penstock: (5) a new 67- 
foot-long. 4-foot-diameter steel penstock: 
(6] an existing powerhouse containing 
one now generating unit with a capacity 
of 480 kW; (7) a new transmission line. 
DO feet long: and (8) appurtenant 
facilities. The Applicant estimates that 
the average annual generation would be 


1.425,000 kWh. The existing dam is 
owned by the City of Ithaca. 

k. Purpose of Project: Project power 
would be sold to the New York State 
Electric and Gas Company 

l. This notice also consists of the 
following standard paragraphs A3. A9. 

D. C and D3a. 

m. Purpose of Exemption: An 
exemption, if issued, gives the Exemptee 
priority of control, development and 
operation of the project under the terms 
of exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project 

4 a. Type of Application: Exemption 
(5MW or less). 

b. Project No.: 9437-4)oa 

c. Date Filed: September 6.1985. 

d. Applicant: Mr. John Neerhout. Jr. 

e. Name of Project: Ycllowjackct 
Electric Power Project 

f. Location: On Yellowjacket Creek in 
Sonoma County. California. 

g. Filed Pursuant to: Section 408 of the 
Energy Security Act of 1980 (16 U.S.C. 
2705 and 2708 as amendedf. 

h. Contact Person: Mr. John Neerhout 
Jr., c/o Yellowjacket Ranch. 16865 
Highway 128, Calisloga, CA 94515. 

i. Comment Date: January 27,1986. 

|. Description of Project: The proposed 
project would be located on lands 
owned by the Applicant and would 
consist of: (1) An existing concrete dam. 
10 feet high and 30 feet long; (2) a 
reservoir having minimal pondage: (3) 
an existing outlet works and a pipeline/ 
penstock. 8 inches in diameter and 3.700 
feet long; (4) an existing powerhouse to 
contain a new turbine-generator unit 
rated at 70 kW and operating under a 
600-foot head: (5) a tailrace reluming 
flow to Yelloivjacket Creek: (6) a new 
12-kV transmission line. 1.800 feet long: 
and (7) appurtenant facilities. The 
Applicant estimates that the average 
^ annual energy output would be 312,000 
kWh. 

k. Purpose of Project: Project energy 
would be sold to the Pacific Gas ft 
Electric Company. 

l. This notice also consists of the 
following standard paragraphs: A3. A9. 
B, C. D3a. 

5a. Type of Application: Exemption 
from Licensing (5MW or Less). 

b. Project No.: 6367-002. 

c. Date Filed: November 28,1964. 

d. Applicant: Western Hydro Electric. 
Incorporated. 

e. Name of Project: Jefferson Creek. 

f. Location: On Jefferson Creek in 
Mason County. W'ashington near the 
town of Eldon within the Olympic 
National Forest. 

g. Filed Pursuant to: Energy Security 
Act of 1980 (16 U.8.C, 2705 and 2708), 


h. Contact Person; 

Mr. Donald J. White. President. Western 

Hydro Electric. Incorporated, 4702 

Hillside Drive, Provo, UT 84601; 

Mr. Wayne Gibbs, J-U-B Engineers. Inc.. 

230 S. Beechwood Ave., Boise, ID 

83709. 

i. Comment Date: January 27,198& 

J. Description of Project: The proposed 
project would consist of: (IJ An 8-foot- 
high, 74-foot-long intake structure 
* located along the bank of the creek at 
approximate elevation 1,040 feet; (2) a 
6^inch-dlameter. 3.200-foot-Iong steel 
buried pipeline; (3) o 66-inch-diameter, 
300-foot-Iong penstock; (4) a powerhouse 
containing three generating units with a 
combined capacity of 1.45 MW 
operating under a head of 185 feet: (5) a 
tailrace discharging flows back Into the 
creek: (6) a 6-mile-Iong. 12.5-kV 
transmission line tying into an existing 
line: and (7) a 2,50(>-foot-!ong access 
road. 

This application has been accepted 
for filing as of May 25.1982, the 
submitt^ date of the Applicant's 
originally accepted exemption 
application pursuant to Eagle Power 
Company et. al.. FERC f 61,061, issued 
July la 1984. 

Purpose of Exemption —An 
exemption, if issued, gives an Fj^emptee 
priority of control, development and 
operation of the project under the terms 
of the exemption from licensing, and 
protects the Exemptee from permit or 
license applicants that would seek to 
take or develop the project. 

k. Purpose of Project: Project power 
would sold to a local utility. 

l. This notice also consists of the 
following standard paragraphs: B. C, 
and D2. 

6a. Type of Application: Minor 
License. 

b. Project No: 9246-000. 

c. Date Filed: May 2a 1985. 

d. Applicant: John C. Simmons. 

e. Name of Project: Argcnta. 

f. Location: On Lake Fork of the 
Gunnison River, near Lake City, in 
Hinsdale County, Colorado. 

g. Piled Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-82S{r). 

h. Contact Person: Mr. John C 
Simmons, Mr, Kenneth T. Meredith, P.O. 
Box 582, Uke City. CO 81235. (303) 944- 
2760. 

1. Comment Date: Januaiy 27.1980. 

j. Description of Project: The proposed 
run-of-the-river project would consist of; 
(1) An existing natural rock diversion 
located on Lake Fork of the Gunnison 
River, immediately upstream of Argcnta 
Falls, at elevation a910 feet msl: (2) an 
existing headgate: (3) a 4-fbot-high. 12- 
foot-wide. 200-foot-Iong flume; (4) an 8- 
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by 12- by 16 fool surge lank: (5) a 4 faot- 
high. 10-foot-wide. 75-foot-long steel 
p»?nslock; (6) a 20 feet by 26 feel 
powerhouse, located below Argenia 
Fails, containing two 750 kW crossflow 
turbine-generator units and producing 
an estimiited average annual generation 
of 4.43 GWh; (7) a short tailrace: and. (8) 
a 200-foot long. 14.4-kV transniission 
line to Interconnect the project to an 
existing Gunnison County l^ectric 
Association line. Tlie project would be 
located entirely on private lands. Project 
power would be sold to Colorado-Utc 
F.lectric Association. Applic4'int 
esrlmatcs total project cost at $1 million. 

k. This notice also consists of the 
following standard paragraphs: A3. A9. 
D. C and Dl. 

l. An exemption from lUxMixing for the 
Argenta I’rojcct No. 6923 was issued to 
I'lhn C. Simmons on June 3.1963. 

7 a. Type of Application: Preliminary 
Pi?rmft. 

b. Project No.: 9462-000. 

c. Dale Filed: September 25.1985. 

d. Applicant: Wisconsin Creek 
Limited Parlership. 

e. Name of Projm:l: Wisconsin-Noble 
I lydro Project. 

f. Location: On Wisconsin Creek and 
Noble Fork in the Beaverhead National 
Forest near Sheridan. Madison County. 
Montana. 

g. Filed Pursuant to: Federal Power 
Act. 16 IJ.S.C. 791(a>-625(r). 

h. Contact Person: Mr. Rhelt Hurless. 
Water Engineering. Inc-, P.O. Box 3474. 
Bozeman, MT 59772, 

f. Comment Date: January 27.1988. 

j. Description of Project: The proposed 
project would consist of: (1) Two 3-foot- 
high diversion dams at elevation 6.800 
feet, one on Wisconsin Creek and one 
on Noble Fork; (2) two 6.000-foot 
penstocks, one from the Wisconsin 
Creek diversion and one from the .Noble 
Fork diversion: (3) a powerhouse 
containing one generating unit with a 
rated capacity of 663 kW; and (4| 
approximately one-quarter mile of 
transmission line. Applicant estimates 
the average annual energy production to 
be 2.5 million kWh. 

A preliminary pcrmll does not 
authorize construction. Applicant seeks 
Issuance of a preliminary permit for a 
term of 36 months during which It would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at u cost of $12,000. 
No new roads would be constructed or 
drilling conducted during the feasibility 
study. 

k. Purpose of Project- The proposed 
power produced is to be sold to 
Montana Power Company. 


1. Tliis notice also consists of the 
following standard paragraphs: A5, A7, 
A9. B, C and D2, 

8 a. Type of Application: Preliminary 
Permit. 

b. Project No.: P-9452-4300. 

c. Date Filed: September 12, 1965. 

Applicant: Anita Kay Hardy, Barbara 

|. Ifarker. and Earl M. Hardy. 

c. Name of Project: Hardy Biix 
Canyon. 

f. Location: On Box Canyon Creek, a 
tributary to the Snake River near 
Wendell. Gooding County. Idaho. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 79Ua)-825{r). 

h. Contact Pers4)n: Earl M. Hardy. 1301 
Vista Street. Boise. ID 83705. 

I. Comment Date: January 27.1966. 

j. Description of Project: The proposed 
project would consist of: (1) A 5 foot- 
high diversion dam at elevation 3.195 
feet: (2) a 1.800-foot-long. 06-inch- 
diameter penstock: (3) a powerhouse 
containing one generating unit with a 
Tilted capacity of 1.011 kW; and (4) a 
S.OOD-foot-long transmission line. 
Applicant estimates the average annual 
energy production to be 8,437.509 kWh. 

A preliminary permit does not 
authorize construction. Applicant seeks 
issuance of a preliminary peimit fora 
term of 36 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at a cost of $34,100. 
No new roads would be constructed or 
drilling conducted daring the feasibility 
study. 

k. Purpose of Pruj€M:t: The proposed 
ptiwer produced is to l>e sold to area 
power companies. 

l. This notice also consists of the 
following standard paragraphs: A5. A7, 
A9, B. C. and D2. 

9 a. Type of Application: Preliminary 
Perm it. 

b. Project No.: 9412-000. 

c. Date Filed: August 20,1985. 

d. Applicant: Middle Fork Ditch Hydro 
P.'irlners. 

e. Name of Project: Middle Fork Ditch 
Hydroelectric Project. 

f. Location: On Middle Fork 
Mokulmne River, near the town of 
Wilseyville. In Calaveras County, 
California Sections 12.13,14 h 23 of 
T6N. R13E. MDB8M Sections 7, 8 8 18 of 
I'eN. R14E, MDBStM. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S C. 791(a)-8251r). 

b. Contact Person: David C Auslam. 
|r., Auslam 8 Associates, Inc., 3327 
Longview Drive, Suite 250, North 
Highlands, CA 95660. 

I. Comment Date: January 27,1986, 

j. Description of Project: The proposed 
project would consist of: (1) An existing 
4-fool-high diversion structure hI 


elevation 2,775 feet: (2) an existing 6- 
foot-wide. 4-foot-deep. 3.8-mile-long 
ditch: (3J a O-foot-wide, 4-fool-deep« 
5,000-fool-long ditch; (4) a 36-inch- 
diameter, 1,900-foot-long penstock: (5) a 
powerhouse with a total installed 
capacity of 1.200 kW operating under a 
head of 500 feet; and (6) a small lap line 
to connect to an existing 60-kV Pacific 
Gas and Electric Company (PG&E) 
transmission line. The project's 
estimated annual gtmeration of 4.6 
million kWh will be sold to PG8E. 

k. This notice also consists of the 
following standard paragraphs: AS. A7. 
A9. B. C and D2. 

10 a. Type of Application: Major 
License. 

b. Project No.: 8377-001. 

c. Dale Filed: May 9,1985, 

d. Applicant: Consolidated 
I lydroeleclric Corporation. 

e. Name of Project: Isabella Project. 

f. Location: On Kern River In Kem 
County. California. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791(a)-625(r). 

h. Contact Person: Mr. Kenneth Petei^. 
Mutual Energy Company. Inc, 3451 
Longview Drive, Suite 130, North 
Highlands, CA 95660. 

l. Comment Date: January 27,1986. 

). Desenripfion of Pmject: The proposed 
project would utilize the existing outlet 
works of the U.S. Army Corps of 
Engineers* existing Isabella Dam and 
Reservoir and consist of: (1) Lining the 
existing 162-inrh-diameter. 448-foot-long 
outlet liirmel: (2J three S,67-foot-high. 10- 
foot-wide slide gates; (3] a 108-incn- 
diameter. 130-foot-long penstock; (4] a 
powerhouse containing one 1,300-kW 
and three 3,.550-kW generating units, 
operating under head of 132 feel; and (5) 
a 900-fiK)l-long. 66-kV transmission line 
connecting with Southern California 
Edison Company (SCE) transmission 
line. No recreational facilities are 
proposed. The project power w*ould be 
sold to SCE. 

k. This notice also consists of the 
following standard paragraphs: A3. A9. 
B. and C 

11 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9450-000. 

c. Date Filed: Si?ptcmbcr 11.1985. 

d. Applicant: Burlington Energy 
Development Associates. 

c. Name of Project: Stevens Brook. 

f. Location: Stevens Brook. Bridgton. 
Cumberland County. Maine. 

g. Filed Pursuant to: Federal Power 
Act, 16 U.S.C. 791la)-825(r), 

h. Contact Person: Mr, John R. 
Anderson and Joseph D. Brostmeyer, 
Burlington Energy Development 
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Asaor.iiites. 64 Dlanchnid Road, 
Burlington. MA 01603 (617) 22!Mn03, 

i. Comment Date: fanuary 27,1986, 
Description of Project* llie proposed 
project would consist of: (1) An existing 
17.^foot>high. 260-foot-long concrete 
^•ravity dam with a 12-foot-bigh. 40-foot¬ 
wide spillway and a 9-foot-wide. 12.5- 
fuot-long concrete intake structure: (2) 
an existing 0.5 acre impoundment with 2 
iicre-feel of storage capacit>\ at a 
normal maximum surface elevation of 
318 feet USCS datum: (3) a proposed 
700-fool-long steel penstock providing 
flow to an existing masonry 
{uiwerbouse^ 20-fccl-long and 3a-feet- 
wide, containing one proposed 200 kW 
capacity turbine/gencrator, and 
discharging into a proposed 325-faot- 
tong gravel Irailrace before returning to 
Stevaoi Brook; |4) a proposed SO foot- 
long. 480-volt traiiamission line: and (5) 
.i[)purtenant facilities. 

The estimated annual energy 
production is 400.000 kWh at a net 
hydraulic head of 50 feet. Project power 
would be sold to Central Maine Power 
Company. The dam is owned by the 
State of Maine Environmental Protection 
Agenjw. 

k This notice also consists of the 
following standard paragraphs: AS. A7. 
A9. B. C, and D2. 

I Proposed Scope of Studies under 
Permit: A preliminary permit, if issued 
does not authorize construction. The 
term of the proposed preliminary permit 
is 38 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
rreliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies and the 
prcpaiatioo of an application for license 
to construct and operate the proiocl. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $11,000. 

12 a. Type of Application: Preliminary' 
Permit. 

b. Project No.: 8571-800. 

c. Date Filed: August 31,1984. 

d. Applicant: Messrs. Ernest R. Field 
and Rol^rt A. Bernhard. 

e. Name of Project: C. M. Harden 
Dam. 

f location: On the Dig Raccoon Cit'ck 
ta Parke County, Indiana. 

g> Filed Pursuant to: Federal Power 
Act. 18 U.S.C. 791(a)-825(r), 

h. Contract Person: Rajeev K. 
Chaiidhary P.E., Lawson-Fisher 
Associates, 525 W. Washington Street. 
South Bend, Indiana 46001. 

I. Comment Date: January 27,1986. 

j. Description of Project: The proposed 
Project would utilize the existing C. M. 


Harden Dam and Rc8er\oir owned by 
the U.S. Army Corps of Engineers and 
would consist of: (1) A proposed 
penstock 426 feet long and 8.5 feet in 
diameter; (2) a proposed powerhouse 50 
feet long, and 60 feet wide containing 
two new turbine/gencrators with a total 
rated capacity of 1.400 Kw: (3) a 
proposed tailrace 70 feel long: (4) new 
transmission lines and: (5) appurtenant 
facilities. The estimated average annual 
energy' produced by the project would 
be 5.0 million kWh operating under a net 
hydraulic head of 64 feet Project power 
would be sold to the Public Ser\'icc 
Company of Indiana and Indiana & 
Michigan Electric Company. 

k. l^ia notice also consists of the 
following standard paragraphs: A5, A7. 
A9. B. C & D2. 

l. Proposed Scope of Studies under 
Permit: A preliminary permit, if issued, 
do€^ not authorize construction. The 
term of the proposed preliminary permit 
is 36 months, lire work proposed under 
the preliminary permit wouJd include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be preformed under the 
preliminary permit would be $65,000. 

13 a. Type of Application: Pcrliminary 
Permit. 

b. Project No,: 9471-800. 

c. Date Filed: September 20.1965. 

d. Applicant: Musty Buck Hydro 
Company. 

c. Name of Project: Musty Bock 
Hydroelcclric Project. 

f. Location: On Big Chico Creek within 
lands administered by the Bureau of 
Land Management in Butte County. 
California (In sections 8.17,19. 30. 29. 8 
30ofT24.N. R3F^M.D.M.). 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a)-625(r). 

h. Contract Person: Mr. Daniel Lee 
Ostrander. 12750 Quail Run Drive. 

Chico. California 95928. 

i. Comment Date: January 27.1986. 

|. Description of Project: Ihe proposed 
project would consist of; (1) A 10-foof- 
high. 50-foot-long concrete diversion 
dam at elevation 2.060 feet: (2) and 8- 
foot-dlameter. 17.000-fool-long steel- 
lined conduit: (3) a 4-foo!-dlameter. 
2.000-fool-long steel penstock: (4) a 
powerhouse containing generating units 
with a combined rated capacity of 7.000 
kW to operate under a head of 660 feet: 
and (5) n 80-kV. 7.500-fool long 
transmission line connecting the projert 


with an existing Pacific Gas and Electric 
Company (PG8E) line. 

k. Purpose of Inject: The estimated 
annual generation of 21 million kWh will 
be sold to PC8E. 

l. This notice also consists of the 
following standard paragraphs: A5. A7, 
A9. B. C. and D2. 

14 a. Type of Application: Preliminary 
Permit. 

b. Pnijccl No: 9446-000. 

c. Dale Filed: September 10.1985. 

d. Applicant: Camp Williams 
Associates. 

e. Name of Project: Utah and Salt 
Lake Canal Project. 

f. Location: On {ordan River in Salt 
Lake County. Utah. 

g. Filed Pursuant to: Federal Power 
Act 18 U.S.C. 791(a)-825(r). 

h. Contract Person: Mr. Mike Graham. 
464 East 300 North. Manti. Utah 84642, 

I. Comment Date: January 27.1988. 

j. Description of Project: The proposed 
project would be located entirely on 
privately owned lands and would 
consist of: (1) An intake structure on the 
Utah and Salt Lake Canal at a point 
about 4 miles downstream from Its 
source on the Iordan riven (2) a 
penstock. 48 inches in diameter and 
1.700 feet long; (3) a powerhouse with an 
installed capacity of 650 kW^ operating 
under a head of 91 feet: (4) a tailrace 
returning flow to the Jordan Riven (5) a 
transmission line, about 13,000 feet long: 
and (6) appurtenant facilities. The 
Applicant estimates that the average 
annual energ>* output would be 5.500.tMK) 
kWh. 

k. Purpose of Project: Project encrg>' 
would be sold to local municipalities or 
the locol power company. 

l. This notice also consists of the 
following standard paragraphs: A5. A7. 
A9. B. C and D2. 

15a. Type of Application: Prcliminaiy 
Permit. 

b. Project No.: 9388-800. 

c. Date Filed: August 5,1985. 

d. Applicant: Auburn Ravine Hydro 
Partners. 

c. Npmc of Project: .Auburn Ravine 
I lydroeicctric Project. 

f. Location: On the Auburn Ravine in 
Placer County, California (5k*cllon8 
11514. T12N. R7E. M.D.B. 8 M ). 

g. Filed Pursuant to; Federal Pow er 
Act. 16 U.S.C. 791(n)—a25(r). 

h. Contract Person: Mr. David C. 
Auslam. Jr., Auslam 5 Associates. Inc,. 
3327 Longview Drive. Suite 250. North 
Highlands. CA 95600. 

i. Comment Date: |anuary 27.1986. 

j. Description of Project: The proposed 
project would consist of: (1) The 
applicant's existing 4-foo1-high. 25 foot- 
long concrete dam at elevation 491 feet; 
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(2) a 42 to 4e'inch-diarneter. 1.800-fool 
lon^. low-presBure conduit: (3) a 30 to 
42-inch-diiiniGter. 1.800-foot-long 
penstock: (4) a powerhouse containing i 
single generating imit with a rated 
capacity of 800 kW to operate under a 
head of 105 feet: and (5) a 12-kV, 1,800- 
foot-Iong transmission line connecting 
the project with an existing Pacific Gas 
& Elcfctric Company (PG 8 E) line due 
south of the pK)werhouse. 

k. Purpi>se of Project: The estimated 
a:inual generation of 3.6 million kWh 
would be sold to PG8E. 

l. This notice also consists of the 
following standard paragraphs: 
A5.A7.A9.a C. and D 2 . 

16 a. Type of Application: Preliminary 
Permit. 

b. Project No.: 9517-000. 

c. Dale Filed: October 2.1985. 

d. Applicant: The White Chuck W'utsr 
Company. 

e. Name of Project; Clear Creek. 

f. Location: On Clear Creek in the 
Mount Baker^Snoqualmie National 
Forest near Darrington. Snohomish 
County. Washington. 

g. Filed Pursuant to: Federal Power 
Act. 18 U.S.C. 791(a)-825(r), 

h. Contact Person: .Mr. WillianvS. 
Fowler, Mltex. Inc.. 91 Newbury St.. 
Boston, MA 02116. 

i. Comment Date: january 27,1986. 

j Description of Project: The proposed 
project would consist of: (1) An 8-foot- 
high diversion dam at elevation 1.000 
feet: (2) a 7.000-fool-long. 5-foot- 
diameter penstock; (3) a powerhouse 
containing two generating units with 
ratings of 6,000 kW and 1.500 kW, 
respectively; and (4) a 5-mile-long 
transmission line. Applicant estimates 
the average annual energy production to 
be 30.000 kWh. 

A preliminary permit does not 
authori/.e construction. Applicant seeks 
issuance of a preliminary permit for a 
term of 30 months during which it would 
conduct engineering and environmental 
feasibility studies and prepare an FERC 
license application at a cost of $75,000. 
No now loads would be constructed or 
drilling conducted during the feasibility 
study. 

k. Purpose of Pioject: The proposed 
power produced is to be sold to an 
investor owned or public utility. 

l. This notice also consists of the 
following standard paragraphs; A5, A7, 
A9, B. C and D^ 

17 a. Typo of Application: Preliminary 
Permit, 

b. Projircl No.: 85tj9-000. 

c. Date Filed: August 31.1084. 

d. .^ppltCHnt: Messrs. Ernifsl R. Field 
and Robert A. Bernhard. 

e. Name of Project: I luntington Dam. 


f. Location; On the Wabash River in 
I luntington County, Indiana, 

g. Filed Pursuant to: Federal IKiwer 
Act. 16 U.S.C. 791(a)-a25(r). 

h. Contact Person: Rajeev K. 
Chaudhary P.E^ Lawson-Fisher 
Associates, 525 W. Washington Street. 
South Bend, Indiana 466(11. 

1. Comment Date: faniiary 24.1986. 

j. Description of Project: The propiosed 
project would utilize the existing 
Huntington Dam and Reservoir owned 
by the U.S, Army Corps of Engineers 
and would consist of: (1) A proposed 
penstock 370 feet long and 11.0 feet in 
diameter, (2] a proposed powerhouse 56 
feet long and 48 feet wide containing 
two new turbinc/generators with a total 
rated capacity of 2.400 kW: (3) a 
proposed tailrace 170 feet long: (4) 
proposed transmission lines and: (5) 
appurtenant facilities. The estimated 
average annual energy produced by the 
project would be 7.0 million kWh. 

Project power would be sold to the 
Public ^rvice Company of Indiana and 
Indiana h Michigan Electric Company. 

k. This notice also consists of the 
following standard paragraphs: AS. A7, 
A9. a C and D2. 

l. Proposed Scope of Studies under 
Permit: A preliminary permit. If issued, 
does not authorize construclioo. The 
term of the proposed perliminary permit 
is 38 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $a5,0(X). 

18 a. Type of Application: P^liminary 
Permit. 

b. Pn^jeef No.: 857(MXXX 

c. Date Filed: August 31,1984. 

d. Applicant: Nfessrs. Ernest R. Field 
and Robert A. Bernhard. 

e. Name of Project: Paloka Dam. 

f. Location: On the Patuka River in 
Dubois County. Indiana. 

g. Filed Pursuant to: Federal Power 
Act. 16 U.S.C. 791(a>-825(r|. 

h. Contact Person: Rajeev K. 
Chuudhary P.R. laswson-Fihber 
Associates. 525 W. Washington Street. 
5k)uth Bend, Indiana 46661. 

i. Comment Date: January 24,1986. 

j. Description of Pmjoct: The proposed 
project would utilize the existing Pataka 
Dam and Reservoir owned by the U.S. 
Army Corps of Engineers and would 
consist of: (11 A proposed penstock 357 
feet long and 8j0 feel in dinmelcn (2) a 


proposed powerhouse 48 feet long and 
40 feet wide containing two now 
lurbine/generators with a total rated 
capadty of 1.700 kW; (3) a proposed 
tailrace 60 feet long: (4) proposed 
transmission lines and; (5) appurtenant 
facilities. The estimated average annual 
energy produced by the project would 
be 4.4 million kWh Project power would 
be sold to the Public Service Compony 
of Indiana and Indiana & Michigan 
Electric Company. 

k. l*his notice also consists of the 
following standard paragraphs: AS, A7. 
A9. B. C and D2. 

I Proposed Scope of Studios under 
Permit: A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
is 36 months. The work proposed under 
the preliminary permit would include 
economic analysis, preparation of 
preliminary engineering plans, and a 
study of environmental impacts. Based 
on results of these studies Applicant 
would decide whether to proceed with 
more detailed studies, and the 
preparation of an application for license- 
to construct and operate the project. 
Applicant estimates that the cost of the 
work to be performed under the 
preliminary permit would be $65,000. 

Standard Paragraphs 

A3. Development Application—Any 
qiiaiiriad development applic^t 
desiring to file a competing application 
must submiUto the Commission, on or 
before the specified comment dale for 
the particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permit will not be accepted in responsi; 
to this notice. 

A4. Development Application—Public 
notice of the filing of the initial 
development application, which has 
already been given, established the due 
date for filing competing applications or 
notices of intent. In accordance with the 
Comniissioifs regulations, any 
competing development applications or 
notices of intent to file competing 
development applications, must be filed 
in response to and in compliance with 
the public notice of the Initial 
development application. No competing 
applications or notices of intent may be 
filed In response to this notice, 

A5. Preliminary' Permit—Anyone 
desiring to file a competing application 
for prfrliminary permit for a proposetl 
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project must submit the competing 
application itself, or ii notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (sec CFK 4.36 (1985)). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. 

A competing preliminary permit 
application must conform with 18 CFK 
4.30(b| (1) and (9) and 4.30. 

A7. I^liminary Permit—Any qualified 
development applicant desiring to file a 
competing development application 
must submit to the Commissiont on or 
before the specified comment date for 
the particular application, either a 
a'.npeling development application or a 
flotice of intent to file such an 
application. Submission of a timely 
notice of intent to file a development 
ippiicuitiori allows an Interested person 
to file the competing application no later 
than 120 days after the specified 
comment date for the particular 
•pplication. 

A competing license application must 
conform with 18 CFH 4.30(b) (1) and (9) 
and 4.30. 

A8. Preliminary Permit—Public notice 
of the filing of the initial preliminary 
permit application, which has already 
been given, established the due dale for 
filing competing preliminary permit and 
development applications or notices of 
intent. Any competing preliminary 
permit or development application, nr 
notice of intent to file a competing 
pccliminafy permit or development 
application, must be filed in rc.sponsc to 
Wid in compliance with the public notice 
I of the initial preliminary permit 
I Application. No competing appliculions 
or notices of Intent to file competing 
ipplicalions may be filed in response to 
I this notice. 

A competing license application must 
conform with 18 CFR 4.30(b) (1) and (9) 
And 4.3a 

A9. Notice of intent—A notice* of 
intent must specify the exact name, 
business address, and telephone number 
of the pfx»pective applicant, include on 
unequivocal statement of in lent to 
4obniit. if such an application may be 
filed, either (1) a preliminary permit 
Application or (2) a development 
Application (specify which type of 
I Application), and be served on the 
Applicant(s) named in this public notice. 

, Co/n/ne/i/5. Pmtosta, or Moitona to 
|l M/f n r^e-lAnyone may submit 
comments, a protest, or a motion to 
1| intervene in accordance with the 
^uiremenls of the Rules of Practice 


and Procedure. 18 CFR §5 385.210, 
385.211. 365.214. In determining the 
appropriate action to take, the 
Commission will consider all prote.sts or 
other comments filed, but only those 
who file a motion to intervene in 
accordance with the Commissic>n*s 
Rules may become a party to the 
proceeding. Any comments, protests, or 
motions to intervene must be received 
on or before the specified comment date 
for the particular application. 

C. and Sarvicc of Responsive 
Documents —Any filings must bf^ar in all 
capital letters the title * COMMKNI'S**, 
’NOnCK OF INTEiVr TO F1IJ% 
COMPfrriNG APl>IJCATlON \ 

• COMPILING AIVLICATION *. 
•PR01T:ST* or MOTION TO 
INl'KRVENK \ as applicable, and the 
Project Number of the particular 
application to which the filing is in 
response. Any of the above nameil 
documents must be filed by providing 
the original and the number of copies 
requir^ by the Commlssiun*s 
regulations to: Kenneth F. Plumb. 
S^retury. Federal Energy Rr*gulatory 
Commission, 825 North Capitol Street. 
NF... Washington. DC. 20420. An 
additional copy must be sent to: Mr. 

Fred E Springer. Director. Division of 
IVojcct Management. Federal Energy 
Regulatory Commission. Room 203-RB. 
at the above address. A copy of any 
notice of intent, competing application 
or motion to intervene must also be 
served upon each representative of the 
Applicant specified in the particular 
application. 

Dl. Agency Comments —Federal 
State, and local agencies that receive 
this notice through direct mailing from 
the Commission are requested to 
provide comments pursuant to the 
Federal Power Act. the Fish and 
Wildlife Coordination Act. the 
Fjidangered Species Act, the .National 
Historic Preservation Act. the Historical 
and Archeological Preservation Act, the 
National Environmental Policy Act. Pub. 
L. No. 88'29. and other applicable 
statutes. No other formal requests for 
comments will be made. 

Comments should be confined to 
substantive issues relevant to the 
issuance of a license. A copy of the 
application may be obtained directly 
from the Applicant. If an agency does 
not file comments with the Commission 
within the time set for filing comments, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicants representatives. 

D2. Agency Comments —Federal. 
State, and local agencies are invited to 
file comments on the described 
application. (A copy of the application 


may l>e obtained by agencies directly 
from the Applicant.) If an agency does 
not file comments within the lime 
specified for filing comments, it will be 
presumed to have no comments. One 
copy of an agency's comments must also 
be sent to the Applicant's 
representatives. 

D3a. Agency Comments. —^The U.S. 
Fish and Wildlife Service and thi? Stab? 
Fish and Game agency(ics) are 
requested, for the purposes set forth in 
section 408 of the Energy Security Act of 
1980. to file within 60 days from the dale 
of issuance of this notice appropriate 
terms and conditions to protect any fish 
and wildlife resources or to otherwise 
carry out the provisions of the Fish and 
Wildlife Coordination Act. General 
comments concerning the project and Os 
resources are requested; however, 
specific terms and conditions to he 
included as a condition of exemption 
must be clearly identified in the agency 
letter. If an agency does not file terms 
and conditions within this time period, 
that agency will be presumed to huve 
none. Other Federal. Stale, and local 
agencies ore requested to provide any 
comments they may have in accordance 
with their duties and responsibilities. No 
other formal requests for comments will 
be made. Comments should be confined 
to substantive Issues relevant to the 
granting of an exemption. If an agency 
does not file comments within 60 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency's 
comments must also be sent to the 
Applicant's representatives. 

D3b. Agency Comments. —The U.S. 
Fish and Wildlife Service tind the Stale 
Fish and Game agency(ies) are 
requested, for the purposes set forth in 
section 30 of the Federal Power Act. to 
file within 45 days from the date of 
Issuance of this notice appropriate terms 
and conditions to protect any fish and 
wildlife resources or otherwise carry out 
the provisions of the Fish and Wildlife 
Coordination Act. General comments 
concerning the project and its resources 
are requested; however, specific terms 
and conditions to be included as a 
condition of exemption must be clearly 
identified in the agency letter. If an 
agency does not file terms and 
conditions within this time period, that 
agency will be presumed to have none. 
Other Federal. State, and local agencies 
are requested to provide comments they 
may have in accordance with their 
duties and responsibilities. No other 
formal requests for comments will be 
made. Comments should be confined to 
substantive issues relevant to the 
granting of an exemption. If an agency 
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does not file comments within 45 days 
from the date of issuance of this notice, 
it will be presumed to have no 
comments. One copy of an agency*s 
c<immcnts must also be sent to the 
Appticant*s representatives. 

Uulisl. Df»t emtier 24. IUBS. 
kenneth F. Plumb. 

(FT? Doc. 85-30na) Filed 8:45 am| 

siiLiaa cooc s7i7-evM 


Office of Hearinys and Appeals 

Implementation of Special Refund 
Procedures 

AGENCY: Office of I Icarings and 
Appeals. Energy. 

action: Notice of Implementation of 
Spectiil Refund Procedures. 

summary: llic Office of Hearings and 
Appeals of the Dcparlmcnl of Energj^ 
solicifs comments concerning the 
appropriate procedures to be followed in 
refunding to adversely affectediwirlles 
$216,195.10 obtained as a result of a 
consent order which the DOE entered 
Into wMth Marine Petroleum Company. 
Mars Oil Company. Iheir parents, 
subsidiaries and affiliates (Marine), a 
reseller-reljiler of refined petroleum 
prixlucts located fn Si. Louis. Missouri. 
The money is being held in escrow 
following Ihc settlement of enforcemeni 
proceedings brought by the DOE'S 
Economic Regulator}^ Administration. 
DATE AND ADDRESS: Comments must be 
filed within 30 days of publication of 
Ihis notice in the Federal Register and 
should be addressed to (he Office of 
Hearings and Appeals. Department of 
Energy, 1000 Independence Avenue. 

SW., Washington. DC 20585. All 
comments should conspicuously display 
a reference to case number HEF-0122. 
FOR FURTHER INFORMATION CONTACT; 
Sharon Dennis. Office of Hearings and 
Appeals. 1000 Independence Avenue. 
SW.. Washington. DC 20585. (202) 25^- 
6602. 

SUPPLEMENTARY INFORMATION: In 
accordance with } 205.282tb) of the 
procedural regulations of the 
Department of Energy. 10 CFR 
205.282(b). notice is hereby given of the 
issuance of the Proposed Decision and 
Order set out below. The Proposed 
Decision sets forth procedures and 
standards that the DOE has tentatively 
formulated to distribute to adversely 
affected parties S216.196.10 plus accrued 
interest obtained by the DOE under the 
terms of a consent order entered into 
with Marine Petroleum Company. Mars 
Oil Company, their parents. 


subsidiaries, and affiliates (Marine). The 
funds were provided to the DOE by 
Marine to settle all claims and disputes 
between the firm and the DOE regarding 
the manner in which the firm applied the 
federal price regulations with resp€H:t to 
its sales of motor gasoline during the 
period November 1.1973, through April 
30.1974. 

OH A proposes that a two-stage 
refund process be followed. In the first 
stage. OHA has tentatively determined 
that a portion of the consent order funds 
should be distributed to 50 first 
purchasers who may have been 
overcharged. In order to obtain a refund, 
each claimant will be required either to 
submit a schedule of its monthly 
purchases from Marine or to submit a 
statement verifying that it purchased 
motor gasoline from Marine and is 
willing to rely on the data in the audit 
files. Reseller and retailer applicants 
will also be required to submit proof of 
injury as discussed in the Decision, 
although a detailed demonstration of 
injury will not be required of those 
applicants that file at or below the 
$5,000 threshold level. In addition, 
applications for refund will be accepted 
from ptirchasers not identified by the 
DOE audit, including customers of 
Marine's company-affiliated wholesale 
and retail firms. Unidentified customers 
who purchased directly from Marine 
will be required to provide schedules of 
their monthly purchase volumes. These 
applicants will be subject to the same 
requirements regarding proof of injury 
as are identified purchasers, except in 
(he case of customers which purclmsed 
from Marine's retail stations. These 
customers were ultimate consumers, and 
as such, do not have to provide a 
detailed demonstration of injury: 
Applications for refund should not be 
filed at Ihis time. Appropriate public 
notice will be given when the 
submission of claims is authorized. 

Some residual funds may remain after 
all meritorious firabstage daims have 
been satisfied. OHA invites interested 
parties to submit their views concerning 
alternative methods of distributing any 
remaining funds in a subsequent 
proceeding. 

Any member of (he public may submit 
written comments regarding the 
proposed refund procedures. 

Commenting parties are requested to 
submit two copies of their comments. 
Comments should be submitted within 
30 days of publication of Ihis notice. All 
coments received in these proceedings 
will be available for public inspection 
between 1:00 and 5:00 p.m.. Monday 
through Friday, except federal holidays, 
in the Public Docket Room of the Office 
of Hearings and Appeals, located in 


Room lE-234.1000 Independence 
Avenue. SW., Washington. DC 20585. 

Ddicd: December 23,19B5 
George B. Bcvuuiy. 

Pirvetor. Off tee of Heann^s and Appeals 

Proposed Decision and Order of the 
Department of Energy 


Implementation of Special Refund 
Procedures 


December 23.1885. 


Name of Firm: Marine Petroleum 
Company and Mars Oil Company. 
Date of Filing: October 13,1983. 
Case Number lfEF-0122. 


Under the procedural regulations of 
the Department of Energy (DOE), the 
Economic Regulatory Administration 
(ERA) may request that the Office of 
Hearings and Appeals (OHA) formutatp 
and implement special procedures to 
distribute funds received as a result of 
an enforcemeni proceeding in order to 
remedy the effects of actual or alleged 
violations of Ihc DOE regulations. See 10 
CFR Part 205, Subpart V. In accordance 
with the provisions of Subpart V. on 
October 13,1983, ERA filed a Petition for 
the Implementation of Special Refund 
Procedures in connection with a consent 
order entered into with Marine 
Petroleum Company. Mars Oil 
Company, their parents, subsidiaries 
and affiliates (Marine). 


/. Backgrovifd 


Marine is a •'reseller-retailer" of 
refined petroleum products as that term 
was defined in 10 CFR 212.31 and is 
located in St. Louts, Missouri. A DOE 
audit of Marine's records revealed 
possible violations of the Mandatory 
Petroleum Price Regulations. 10 CFR 
Part 212, Subpart F. Baaed on (he audit, 
the DOE alleged (hat between 
November 1 , 1973 and April 3a 1974. 
Marine committed certain pricing 
violations with respect to its sales of 
motor gasoline. 

In order to settle all claims and 
disputes between Marine and the DOE 
regarding the firm's sales of motor 
gasoline during the period covered by 
the audit. Marine and the DOE entered 
into a consent order on September 1. 
1981. llie consent order resolved a 
Notice of Prolmble Violation (NOPV) 
issued on November 26.1980, end it 
represents 10.18 percent of the potential 
liability amount. The consent order 
refers to ERA's allegations of 
overcharges, but notes that there was no 
finding that violations occurred. In 
addition, the consent order states that 
Marine does not admit that it violated 
the regulations. 
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Under iho terms of the cunsi’ot order. 
Mdfinc agreed to deposit $196.50 plus 
installment interest, into iin Interest- 
lM*ariiig escrow account for ullimute 
distribution by the DOE. Marine was 
required to make it.s payments in 24 
equal monthly installments. The consent 
order ivas paid in full on June 16.1982. 
Including installment interest. Marine's 
cictual deposits total $210,100.10. Tliat 
svim will be considered to be the 
principal amount in this procectlirig. 

Ibis decision concerns the distribution 
of the funds in the Murine escrow 
account.* 

It PwiHfscd Refund PmctHlurvs 

llic procedural regulations of the DOE 
set forth general guidelines to Iw used 
by 01 lA in formulating and 
iiTi piemen ting a plan of distribution for 
funds received as a result of an 
enforr.emenl proceeding. 10 CFR Part 
205. Suhpurl V. The Subpart V process 
may be used in situations where the 
DOE is unable to identify readily those 
persons who likely were Injured by 
sileged overcharges or to ascertain 
readily the amount of such p<*rson.s* 
injuries. For a more detailed discussion 
of Subpmi V and the authority of OlfA 
to fashion procedures to distribute 
refunds, ^ee Office of Enfon:rnwnL 9 
DOE I 82,500 (19811. nnd Office of 
P foTcevtmi 8 DDE % 82.597 (1981) 
IVirken). 

As in other Subpart V cases, we 
believe that the distribution of refunds 
in this pruccffdtng should take place in 
two stages. In the first stage, we will 
attempt to provide refunds to 
itinniiflable purchasers of refined 
petroleum products that were injured by 
Marine's alleged pricing practices 
between Novemlxir 1,1973 and April 30, 
1974 (the consent order period). Any 
hinds that remain after all meritorious 
first-stage claims have liecn paid may 
be distributed in a second-stage 
proceeding. See, e.g.. Office of Spt^io! 
Counsel. 10 DOE 185.048 (1982) 

(.1;7faco). 

A. Refunds to Identified Purchasers 

A special refund proceeding is 
designed to provide restitution to parties 
that were injured as a result of alleged 
or actual regulatory* violations. In this 
proceeding, we have the benefit of 
■ccess to material developed by the 
IX)E during its audit of Marine and we 
intend to rely in part on that 
information. In other Subparl V cases 

' A* of Nov(»fnlH*r 3U. IWiV Ihr Miirifw ••M.-rtm 
conlaittvd u tulul of IU06.n31Ot. 

$316,195 JO in prinrlp^l lirM liiilins 
insf^n^nt inic*r««t J unit SI«).4Z4 31 (n iicrnird 
•***'^. 
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where audit material was available 
identifying purchasers, for example, the 
refund process has been facilitated by 
the use of that material. At the same 
time, these audit files do not necessarily 
provide conclusive evidence on which to 
base the distribution of refunds. We 
have consistently maintained, however, 
that the information conlalneil in KRA's 
audit files may reasonably be used to 
determine the identities of allegedly 
overcharged purchasers and the 
amounts of the overcharges. See. 

A/urion Corp. 12 DOE \ 85.014 (1984) (the 
information contained in the audit file 
may l>e used to fashion a more accurate 
refund plan than that devised by using a 
general volumetric approach). See also 
Armstrong and Associates/City of San 
Antonio. 10 DOE ? 85.050 at 88.259 
(1983). 

During the DOE audit. 50 identified 
first purchasers were alleged to have 
been ovcrchargird in purchases of motor 
gasoline from M.irinc. The results of this 
audit also indicated that overcharges 
had also occurred in sales to customers 
of Marine's company-affiliated 
wholesale and retail firms. In previous 
cases of this type, we have proposed 
that the funds in the escrow account be 
apportioned among the purchasers 
identified by the audit, and other as yet 
unidentified customers that may have 
been injured by purchases from the 
consent order firm. See. Bobs Ott 
Co.. 12 DOE 1 85.024 (1984); Richards Oil 
Comiyany. 12 DOE % 85.150 (1981). The 
first pur^Hsers identified by the audit 
and the share of the settlement 
earmarked for each are listed in the 
Appendix. 

Identification of first purchasers is 
only the first step in the distribution 
process. We must also determine 
whether the first purchasers were 
Injured or were able to pass through the 
alleged overcharges. To aid us in our 
assessment of a pundiaser's injury, we 
propose the adoption of certain 
presumptions. 

We intend to use both the information 
in the audit files along with these 
presumptions to distribute the funds in 
the escrow account. Pn^sumptiuns in 
ndund cases are specifically authorized 
by applicable DOE procedural 
regulations. Section 205.282(e) of those 
regulations states that: 

|i|n e«tal4ishing ntnncbirdA snd procediiren 
for imptementing refund distriliutions. the 
Offiur of Itearingi and AppciiU shall Inke 
into iiix:o(int the desirability of disIrilHjting 
the refunds in an rfficienl. cffi-ctlvc and 
equitnhic manner and resolving to the 
maximum extent practicuhle all oulsliinding 
claims. In order to do so. the sLindards for 
evaluation of individual claims may la* based 
upon appropriate prrsumpliuns 


10 CFR 205.262(e). The presumptions we 
plan to adopt in this case are used to 
permit claimants to participate in the 
refund process without incurring 
inordinate expenses and to enable OIIA 
to consider the ntfund applications In 
the most efficient way possible in view 
of the limited resources available. 
Therefore, as in previous special refuntl 
p^oce€^dings. we intend to adopt a 
presumption that claimants seeking 
small refunds were injured by the 
pricing practices of the company from 
which they purchased products. In 
addition, we plan to use a volumetric 
presumption for applicants who were 
not identified during the audit. As a 
separate matter. w*e are making a 
proposed finding that end-users 
experienced injury. The volumetric 
presumption and the end-user finding 
will be discussed in Section D. 

There are a number of bases for the 
presumption that claimants seeking 
small refunds w'ere injured. See. 

Vban on Co.. 9 DOE I 02.541 (1982). The 
firms that will be eligible for refunds are 
purchasers that w'ere in the chain of 
distribution of the products to which the 
alleged overcharges attached. These 
purchasers therefore experienced some 
impact of the alleged o\ ert>harges. 
Without some presumptions us to injury, 
in order to support a specific claim of 
injury, a claimant would have to 
compile and submit very detailed 
factual information regarding the impact 
of alleged overcharges which occurred 
many years ago* This procedure is 
generally time-consuming and 
expensive. In the case of relatively .small 
claims, the cost to the claimant of 
gathering the necessary* information and 
the cost to OIIA of analyzing it could 
certainly exceed the expected refund 
and w hatever benefits are derived from 
any additional precision. Consequently, 
without simplified procedures, some 
potential claimants would be effectively 
denied an opportunity to seek a refund 
since it would be uneconomic to do so. 
As a result, we intend to adopt a small 
claims presumption w hich will eliminate 
the need for a claimant to submit and 
OII.A to analyze extensive, detailed 
proof of the result of the initial impat;l of 
the alhrgcd overcharges. 

Under the small-claims presumption, a 
claimant who is a reseller or retailer will 
not be required to submit any additional 
evidence of injury* beyond purchase 
volumes if its refund claim is based on 
purchases below a certain level. Several 
factors determine the value of this 
threshold. I*rincipal among these factors 
is the concern that the cost to the 
applic4int and the government of 
compiling and analyzing information 
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sufficient to show infury not exceed the 
amount of the refund to be gained. In 
this case, where the refund amount is 
fairly low and the consent order period 
is many years past, $5,000 is a 
reasonable value for the threshold. See 
Texas OH & Cos Carp., 12 DOE f 85.069 
at 88.210 (1984); Office of Special 
Counsel, 11 DOEi 85.226 {1964) 
{Conoco), and cases cited therein. The 
record in this proceeding indicates that 
most of the 50 identified customers 
made small purchases. 

However, a reseller or retailer which 
seeks a refund of more than $5,000 will 
be required to document its claim. While 
there are a variety of methods by which 
a claimant could show that it did not 
pass the alleged overcharges on to its 
customers, the claimant would generally 
have to show that at the time of the 
alleged overcharges, it maintained a 
*’bank** of unrecovered costs, and that 
market conditions would not permit It to 
pass through those increased coals.* * 

As in previous cases, only claims for 
at least $15 plus interest will be 
processed. In prior refund cases we 
have found that the cost of processing 
claims for smaller amounts outweighs 
the beneftts of restitution. See, eg.. 

£/6o/i Oil Co,, 9 DOE at 85,225.5^ also 
10 CFR 205.286(b). The same principle 
applies here. 

On the basis of the information in the 
record at this time, we proposed to 
distribute a portion of the escrow funds 
to the firms listed in the Apendix. 
provided they can successfully 
document their injury with regard to 
their purchases from Marine. The refund 
amounts attributable to each firm have 
been adjusted from those listed in the 
consent order to reflect the larger 
principal amount in escrow resulting 
horn Marine's payments of installment 
interest.* Refunds will be authorized to 
successful applicants in the amounts 
indicated, plus accrued interest. 

B. Refunds to Unidentified Purchasers 

As previously noted, this Decision 
concerns the distribution of the entire 
$216,196.10 that Marine deposited into 


* Rtrtptt«»rs or reUil«rf« wIhs cJnim a irfund in 
axcRM of $5,0fX> but who cannot eatabJIth that (hoy 
did not pail through tba prtca inovafoa wilt bo 
ehgibta For a refund of op to the S&jOQO threihakt 
without being roquirod to tubmU evidenoa of iniury 
bryund documontalfon of volumoa purrhaaed. t^rma 
polenliatly etigibla for gr«at4rr rtfunds may chooaa 
to limil Ih^ cUums to S&.00a See VuSiora. S DOE al 
S5 J9S. See aka Oflko of Enforcement 10 DOE 

1 SS OZB at 68.12S (19112) (Ada). 

* Those amountt wore racalculated according fo 
Ovc following formula: wo divided the $199,500 
origina) prHiripai amount into Iho now prtnetpol 
amount. SZ1«.19QlI0 Io obtain a factor of uoniei 

Wo then muthplird ihia factor by the amounts 
attributed to each Hmi to obtain (he rrvriod refund 
amountt. 


the escrow account through June 18, 
1982, plus accrued interest since that 
date. Since the refunds tentatively 
allotted to identified purchasers total 
only $191,720.24, the remaining portion 
of the Marine consent order funds may 
be distributed among first purchasers 
other than those identified by the ERA 
audit, and to customers-of Marine's 
company-afniiated retail and wholesale 
firms, provided they can make the 
necessary demonstration of injury. 

To assist potential claimants in 
deciding whether to apply for a refund, 
we propose using the small-claims 
presumption discussed above. In 
addition, we will adopt a presumption 
that the alleged overcharges were 
dispersed evenly among all sales of 
motor gasoline made by Marine during 
the consent order period. In the past, 
OHA has used a volumetric refund 
amount as an equitable means of 
distributing funds based on this 
presumption. In the absence of better 
information, the volumetric presumption 
is sound because the DOE price 
regulations generally required a 
regulated firm to account for increased 
costs on a firm-wide basis in 
determining its prices. 

Using a volumetric approach means 
that a portion of the Marine consent 
order amount would be allocated to 
each gallon of product which a 
successful claimant purchased from the 
consent order firm. The average per 
gallon refund, or volumetric refund 
amount, in this proceeding is $0.002529 
per gallon.^ Potential applicants that 
were not identified by the ERA audit of 
Marine may use this volumetric figure to 
estimate the refund to which they may 
be entitled. 

We recognize that the impact on an 
individual purchaser could have been 
greater than that estimated by using the 
volumetric factor, and any purchaser 
may file a refund application baaed on a 
claim that it suffered a disproportionate 
share of the alleged overcharges. 5^ 

Sid Richardson Carbon R Gasoline Ca 
and Richardson Products Co./SiouxJand 
Propane Co„ 12 DOE 185,054 at 88,164 
(1984), and cases cited therein. Similarly, 
purchasers identified in the ERA audit 
may attempt to show that they should 
receive refunds greater than those 
indicated in the Appendix. If valid 
claims exceed the funds available in 
escrow, all refunds will be reduced 
proportionately. Actual refunds will be 


* Thb p«r factor It oomputed by dividing 
ibe $114.47S.a8 avaibibic for diatiibutioa Io 
ctt»tooicf« (if M4»Hno*o cootponyaffiliatcd rvtolt and 
wboloMle fl/m*. by 4S.273JM1 galloni, which 
rvpnesfjita an eftttiiMle of (ho lo(al aalra volumn of 
thm ftnna liuring Iho conteal ofdar poriod. 


determined only after analyzing all 
appropriate claims. 

As noted above, we arc making a 
proposed finding that end users whose 
business operations are unrelated to the 
petroleum industry were injured by the 
alleged overcharges. These entities were 
not subject to DOE regulations during 
the relevant period, and are thus outside 
our inquiry about pass-through of iniur>'. 
See Office of Enforcement 10 DOE 
185,072 (1983) {PV\f): see aha Texas 
OH & Gas Carp., 12 DOE at 88.200, and 
cases dted therein. Therefore, we 
propose that for end users of motor 
gasoline sold by Marine, documentation 
of purchase volumes will provide a 
sufTicienl showing of injury. 

Finally, if a reseller or a retailer made 
only spot purchases, we propose that it 
should not receive a refund since it is 
unlikely to have been injured. As we 
have previously stated with respect to 
spot purchasers; 

|T)boBe cuftomers tend to have 
considerable discretion in where and when to 
make purchases and would therefore not 
have made spot market purchases of (the 
firm's product I si increased prices unless 
they were able to pass through the full 
amount of (the firm's) quoted selling price st 
the lime of purchase to their own customers 

Vickert, a DOE at S5,396H)7. We believe the 
same rationale holds true in the present case. 
Therefore, we propose that firms which made 
only spot purchases from Manne not receive 
refunds unless they present evidence which 
rebuts the spot purchaser presumption and 
establishes the extent to i^ich they were 
injxired as a result of their purchases of motor 
gasoline from Marine during the consent 
order period. 

In addition, we propose that Hrms 
whose prices for goods and services are 
regulated by a governmental agency or 
by the terms of a cooperative agreement 
not be required to provide a detailed 
demonstration that they absorbed the 
alleged overcharges associated with 
Marine's sales of motor gasoline. See. 
e,g.. Office of Special Counsel, 9 DOE 
f82.538 (1962) {Tenneco), and Office of 
Special Counsel, 9 DOE $82,545 at 85.244 
(1962) {PennzoiI\, Those firms should 
provide with their applications a full 
explanation of the manner in which 
refunds would be passed through to 
their customers and of how the 
appropriate regulatory body or 
membership group will be advised of lb* 
applicant's reixipt of any refund money. 
Sales by cooperatives to nonmembers, 
however, will be treated the same as 
sales by any other reseller. 

///. Applications for Refund 

III order to receive a refund, each 
claimant indentified by ERA will be 
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requried to submit either a schedule of 
its monthly purchases of motor gasoline 
from Marine or a statement verifying 
that it purchased motor gasoline from 
Marine and is willing to rely on the data 
in the audit file. Purchasers not 
identibed by the ERA audit will be 
required to provide schedules of their 
monthly purchases of motor gasoline 
from Marine. If they claim iniury at a 
level greater than the volumetric level, 
they must document this injury in 
accordance with the procedures 
described above. A claimant must also 
indicate whether it has previously 
received a refund, from any source, with 
respect to the alleged overcharges 
identified in the ERA audit underlying 
this proceeding. Each applicant must 
also stale whether there has been a 
change in ov%mcrship of the firm since 
the audit period. If there has been a 
change in ownership, the applicant must 
provide the names and addresses of the 
other owners, and should either state 
the reasons why the refund should be 
paid to the applicant rather than to the 
other owners or provide a signed 
statement from the other owners 
mdicating that they do not claim a 
refund. Finally, an applicant should 
report whether it is or has been involved 
as a party in any DOE enforcement or 
private, section 210 actions. If these 
actions have been concluded the 
applicant should furnish a copy of any 
final order issued in the matter. If the 
action is still In progress, the applicant 
should briefly describe the action cmd 
its current status. The applicant must 
keep OllA informed of any change in 
status while its Application for Refund 
U pending. See 10 CFR 205.9(d). 

In the event that money remains after 
all meritorious claims have been 
satisfied, residual funds could be 
distributed in a number of ways in a 
subsequent proceeding. However, we 
will not be In a position to dedde what 
should be done with any remaining 
funds until the initial stage of this refund 
proceeding has been completed. We 
encourage the submission by interested 
parties of proposals which address 
alternative methods of distributing any 
remaining funds. 

It Is Therefore Ordered That: 

The refund amount remitted to the 
Department of Energy by Marine Oil 
Company pursuant to the consent order 
executed on September 1,1981, will be 
distributed in accordance with the 
foregoing decision. 
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ENVIRONMENTAL PROTECTION 
AGENCY 

IAAA-FRL-2945-71 

EPA Master List of Debarred, 
Suspended or Voluntarily Excluded 
Persons 

AGSMCY: Environmental Protection 
Agency. 

action: EPA Master List of Debarred. 
Suspended, or Voluntarily Excluded 
Persons. 

SUMMAirv: 40 CFR 32.400 requires the 
Director. Grants Administration 
Division, lo publish in the Federal 
Register each calendar quarter the 
names of. and other information 
concerning, those parties debarred, 
suspended, or voluntarily excluded from 
participation in EPA assisted programs 
by EPA action under Part 32. Assistance 
(grant and cooperative agreement) 
recipients and contractors under i^A 
assistance awards may not initiate new 
business with these firms or individuals 
on any EPA funded activity during the 
period of suspension, debarmenL or 
voluntary exduslon. 

This short list contains the names of 
those persons who have been listed as a 
result of EPA actions only. It Is provided 
for general informational purposes only 
and is not to be relied on in determlnirrg 
a person's current eligibility status. A 
comprehensive list, updated weekly, is 
available in each Regional Office. 
Inquiries concerning the status of any 
individual, organization, or firm should 
be directed to EPA*s Regional or 
Headquarters office for grants 
administration that normally 8e^ve8 you. 
DATE: This short list is current as of 
December 2.1985. 

FOP FUNTHER INFORMATION CONTACT. 
Frank Dawkins, of the EPA Compliance 
Staff. Grants Administration Division, at 
(202) 475-8025. 

Dated: December 17,1985. 
lUrvey G. Pippen. 

Director, Grants AdiucusUvUoa Division 
(PM-2161 
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Rchmond Engmaaring. Me (Grand Forks. NO) 

Rchmond. (Joyda W.. jr. (Grand Forkc NO)_ 
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ShackMord. Robart 8. CDurhara. NO. 
Slanary. E^aard J (Voungiloan, 01^ - 

SoMmort Naol (NaibHia. TN)- 
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Waiaon EiacMcal O>nair u clon Ob (Wlaorv NO - 
W.»aorv John BnAi (Labanon. TN) __ 
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EPA Master List of Oebarreo. Susfcnoec and VOumtaaily Excluded Persotcs—C ontinued 
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(PR Doc. 85-30005 Fikd 12-30-85; 8:4S am] 

BlUJIlO OOOC MOO-M-II 


rOPT8-51600; Fm.-203S-0J 

Coftoin Chom^i Premanufacture 
Noticee 

Corr^tion 

lo FR Doc. 85-29123 beginning on page 
50225 in the issue of Monday, December 

9. 1985, make the following corrections: 

1. On page 50220, in the third column, 
under P 88-218, in the second line under 
ExposurSp "*of workers** should read •’of 
6 workers’*. 

2. On page 50227. in the first column, 
under p 86-221, in the third line under 
Expomm, “hrs/da” should read **2 hrs/ 
da-. 

siujao coot tsoi-ei-ii 


IOPTS-M742: Fm.-2922-9] 

Certain Chemicals Premanufacture 
Notices 

Correction 

In FR Doc. 85-29040, beginning on 
page 50006 in the issue of Friday, 
December 8,1985, make the following 
corrections: 

On page 50008, under Y86-38. in 
'Toxicity Data**, in the first line, 
ll0,00(r should read **ia000 *. 

On page 50007, in the rirst column, 
under Y88-38, in *Vse/Produciion*\ In 
the second line, -automobile** should 
read -automotive-. 

nusia cooe isss-ot-M 


[OPTS-6lSa«A; FRL 2946-8] 

Substitufsd Pyridlns Dlsazo Dys; 
Premanufsclurs Notice; Extension of 
Review Period 

agency: Environmental Protection 
Agency (EPA). 

ACTtOH: Notice, _ 

summany: EPA is extending the review 
period for an additional 90 days for 
premanufacture notice (PMN) P 65-735, 
under the authority of section 5(c) of the 
Toxic Substances Control Act (TSCA). 


The review period wiD now expire on 
March 22.1968. 

FOR RIRTHEN INFORMATtON COMTACT. 
Charlotte White, Chemical Control 
Division (TS-794). Environmentol 
Protection Agency, Rm. £-613.401 M St. 
SW.. Washington DC 2D46a (202-382- 
3373). 

SUPPLEMENTARY INFORMATION: On April 

2.1985, EPA received PMN P 85-735 for 
a new chemical substance, substituted 
pyridine dlsazo dye< The submittisr 
claimed the chemical identity, 
production volume, and portions of a 
mixture to be confidential business 
inforroation. Notice of receipt was 
published in the Federal Re^star of 
April IZ 1685 (50 FR 14439). The original 
90^y review period, including a 
voluntary suspension by the submitter, 
was schooled to expire on December 

22.1985. 

Based on its analysis, EPA finds that 
there is a possibility that the substance 
submitted for review in this PMN may 
be regulated under TSCA. The Agency 
requires an extension of the review 
period, as authorized by section 5(c) of 
TSCA. to investigate further potential 
risk, to examine its regulatory options, 
and to prepare the necessary 
documents, should regulatory action be 
required. Therefore. EPA has 
determined that good cause exists to 
extend the review period for an 
additional 90 days, to March 22,1986. 

PMNs are available for public 
inspection in Rm. E-t07, at the EPA 
headquarters, address given above, from 
8 a.ro. to 4 p jm. Monday through Friday, 
except legal holidays. 

Dated: December 8 1965. 

Don R. Clay, 

Director, Office of Toxic Subetancm. 

(FR Doc. 85^30887 Filed 12-36-85; 8:45 am] 
in I **fT cooE fits it 


FEDERAL RESERVE SYSTEM 

Ameiitrust Corp.; Formation of, 
Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition of 
Nonbanking Company 

The company listed in this notice has 
applied under S 225.14 of the Board's 
Relation Y (12 CFR 225.14) for the 


Board's approval under section 3 of the 
Bank Holding Company Act (12 U.S.C. 
1842) lo become a bank bolding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under 
S 225.23(a)(2) of Regulaton Y (12 CFR 
225.23(a)(2]) for the Board's approval 
under section 4(c)(8) of the 
Holding Company Act (12 U.S.C 
1043(c)(8)) and { 225Zl(a) of Regulation 
Y (12 era 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in { 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
Immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue conflicts of interests, or 
unsound banking practices," Any 
request for a hearing on this question 
must be accompanied by a statement of 
the reasons a %vritten presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regar^ng the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than January 17, 
1986. 

A. Federal Reserve Bank of Cleveland 
(Lee S. Adams, Vice President) 1453 East 
Sixth Street. Cleveland. Ohio 44101: 

1, AT Indiana Corporation: Cleveland, 
Ohio (a Subsidiary of Ameritrust 
Cofpemtion. Cleveland, Ohio); to 
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become a bank holding company by 
acquiring 100 percent of the voting 
shares of First Indiana Bancorp. Eikhart. 
Indiana thereby indirectly acquiring 
First National Bank. Elkhart. Indiana. 

Ameritrust Corporation^ Cleveland. 
Ohio; to acquire First Indiana Bancorp. 
FJkhart. Indiana, thereby indirectly 
acquiring First National Bank. Elkhart. 
Indiana. 

Ameritrust Corporation, Cleveland. 
Ohio; to acquire through AT Indiana 
Corporation. Cleveland. Ohio 
(Ameritrust Corporation's wholly-owned 
subsidiary). First Indiana IJfe Insurance 
Company ('‘Company’*). Elkhart 
Indiana, and thereby engage in the 
activity of underwriting credit life and 
accident and health insurance that is 
directly related to extensions of credit 
by any bank subsidiary of Company’s 
parent, pursuant to § 225.25(b)(9) of 
Regulation Y. These activities would be 
conducted in the nonbank office to be 
acquired in Elkhart. Indiana, and 
throughout the United States. 

Board of Covamors of the Federal Reser\’a 
S>'iteni. December 24.19B5. 

Inmet McAfee, 

Associate Secretary of the Board. 

|FR Doc. as-ooesa Filed 12-30-05; 0:45 am) 

B1U.IN0 COOf 


Area Baneshares Corp. et al.; 
Acquisitions of Companies Engaged in 
Permissible Nonbanking Activities; AT 
Indiana Corp. et al. 

The organisations listed in this notice 
have applied under S 225.23(a)(2) or (f) 
of the Board’s Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C 
1843(c)(8)) and f 225.Zl(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
actMty that is listed in { 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throii^out the United States. 

Ea^ application is available for 
Immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains In efficiency, that 
outweigh possible adverse effects, such 


as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing. 
Identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
Indicated for the application or the 
offices of the Board of Governors not 
later than January 22.198a 

A. Federal Reserve Bank of St. Louis 
(Delmer P. Welsz. Vice President) 411 
Locust Street. St. Louis. Missouri 63166; 

1. Area Baneshares Corporation, 
(’‘Applicant’’) Hopkinsville. Kentucky, to 
acquire Indirectly 50 percent of North 
American Financial ^rvices of 
Kentucky (“Company’’), Louisville, 
Kentucky, and thereby engage in data 
processing activities pursuant to 

i 225.25(b)(7) of Regulation Y. Applicant 
and North American Financial sJerviccs 
Ltd., St. Petersburg. Florida, a 
nonbanking company, each own 50 
percent of Datanet. Inc.. (“Datanet”). 
Hopkinsville. Kentucky. Datanet and 
Mid-American Data Processing. Inc., a 
wholly owned subsidiary of Mid- 
America Bancorp. Louisville. Kentucky, 
a bank holding company, will each owm 
50 percent of Company. Immediately 
after Applicant acquires 50 percent of 
Company. Company will acquire all of 
the voting shares of LH.F Information 
Processing. Inc. of Louisville (“L.H.F.“). 
Loulsvillle. Kentucky. LH.F. is a wholly- 
owned subsidiary of North American 
Financial Services. Ltd. These data 
processing activities would be 
conducted by Company and LH.F. 
Information Processing, Inc., in 
Kentucky, its contiguous states and 
South Carolina. The nonbank offices to 
be acquired are located in Louisville, 
Kentucky. 

2. Mid-American Bancorp, Louisville, 
Kentucky: to engage, de novo, through 
its wholly-own^ subsidiary. Mid- 
America Data Processing. Inc. (“MDP”), 
Louisville. Kentucky, in data processing 
activities pursuant to S 225.25(b)(7) of 
Regulation Y. MDP and Datanet, Inc. 
(“Datanet") will each acquire 50 percent 
of North American Financial Ser\ices of 
Kentucky (“Company"), Louisville. 
Kentucky. Area Baneshares 
Corporation. Hopkinsville. Kentucky, 
and North American Financial Services. 
Ltd., St. Petersburg. Florida, each own 50 


percent 6f Datanet. Immediately after 
MDP and Datanet acquire Company, 
Company will acquire all of the voting 
shares of LHi^. Information Processing. 
Inc., of Louisville. Kentucky, a wholly- 
owned subsidiary of North American 
Financial Services. Ltd These activities 
would be conducted by Company and 
LH.F. Information Processing. Inc., in 
Kentucky, its contiguous stales and 
South Carolina. *11)6 nonbank offices to 
be acquired are located in Louisville. 
Kentucky. 

Board of Governors of the Federal Retcn e 
System. December 24.1985. 
lames Mac.\foo, 

Associate Secretary of the Board. 

(FR Doc 85-30652 Filed 12-30-65; 8:45 am) 
tLima cooc 


Cornerstone Rnanclal Corp. et el., 
Applications To Engage de Novo in 
Permissible Nonbanking Activities 

The companies listed in this notice 
have filed an application under 
5 225. 23(a )(1) of the Board’s Regulation 
Y (12 CFR 225.23(a)(1)) for the Board’s 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1643(c)(8)) and 225.21(a) of Regulation Y 
(12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
lliroughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in effidenej’, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written persentation would 
not suffice in lieu of a hearing. 
Identifying spedficially any questions of 
fact that are In dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
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commenting would be aggrieve by 
approval or the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than January 19.1980. 

A. Federal Reserve Bank of Boston 
(Richard E. Randall. Vice President) 600 
Atlantic Avenue. Boston. Massachusetts 
02106: 

1. Cornerstone Financial Corporation, 
Derry, New Hampshire: to engage do 
novo directly with its wholly-owncd 
subsidiary, Derry Bank and Trust 
Company, Derry, New flampshire in 
participations on an ongoing basis in 
commercial lending, pursuant to 

§ 225.25(b)(1) of Regulation Y, 

2. The Conifer Group, Ina, Worcester, 
Massadchusetts; to engage de novo 
through its subsidiary. Conifer Life 
Insurance Company Inc.. Phoenix. 
.^^izona, in underwriting, through 
reinsurance, of credit life and credit 
accident and health insurance that is 
directly related to extensions of credit 
by the banking subsidiaries of The 
Conifer Croup Inc., pursuant to 

i 225.25(b)(9) of Regulation Y., These 
activities would be conducted in the 
Commonwealth of Massachusetts. 

B. Federal Reserve Bank of New Yc>rk 
(Willian L Ruglegc, Vice President) 33 
Liberty Street. New York. New York 
10045: 

1. European American Bancorp, New 
York, New York: to engage de novo 
through its subsidiary, EAB Brokerage 
Services, inc., Uniondale, New York, in 
providing securities brokerage services, 
related securities credit activities, 
pursuant to the Board's Regulation T (12 
CTR Part 220), and incidental activities 
such as offering custodial services, 
individual retirement accounts, and cosh 
tnanagement serv ices. All such 
brokerage services will be restricted to 
buying and selling securities solely as 
agency for the account of customers and 
will not include securities underwriting 
or dealing or offerina investment advice 
or providing rcseaitm services, pursuant 
to i 225^b)(15) of Regulation Y. 

2. United Jersey Banks, Princeton, 

New Jersey: to engage de novo through 
its subsidiary. United Jersey Credit Life 
Insurance Company. Phoenix, Arizona 
in underwriting credit life and accident 
and health insurance with respect to 
open end credit card and "Line of 
Credit" extensions of credit pursuant to 
i 225J^b](9) of Regulation Y. These 
activities would be conducted on a 
nation wide basis. 

C. Federal Reserve Bank of St Louis 
(Delmer P. Weisz, Vice President) 411 
bocust Street St Louis, Missouri 63166: 


1. Mark Twain Banc^hares, Jna, St 
Louis, Missouri: to engage de novo 
through its subsidiary, Mark Twain 
Brokerage Services, Inc^ St Louis, 
Missouri, in securities brokerage 
services, related securities credit 
activities, pursuant to the Board's 
Regulation T (12 CFR Part 220), and 
incidental activities such as offering 
custodial sirrvicef, individual retirement 
accounts and cash management 
services, pursuant to $ 225.25(b)(15) of 
Regulation Y. Applicant will not provide 
investment advice. Comments on this 
tippHcation must be received not later 
than January 15,1966. 

2. Liberty United Bancorp, Inc., 
l^^uisvilie, Kentuck>^ to engage de novo 
tlirough its subsidiary. Banker's 
Investment Croup, Inc., Louisville, 
Kentucky, in securities brokerage 
services, pursuant to ( 225.Z5(b)(15) of 
Regulation Y. 

D. Federal Reserve Bank of San 
Frandsco (Harry W. Creen, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. National Mercantile Bancorp, Los 
Angeles, California; to engage de novo 
directly to supplement and/or 
participate in loans made by its bank 
subsidiary. Mercantile National Ban)c, 
Los Angeles, California, until that 
portion of those loans could be placed 
with another financial institution, 
pursuant to $ 225.25(b)(1) of Regulation 
Y. 

Dosrd of Goverrora of the Federal Reserve 
System. December 24.1985. 

|Ania< MtAfee, 

Associate Secretary of the Board 

(KR Doc. 85-30654 Piled 12^3(MI5:8:45 am) 

siujNQ cooc frie-sMi 


FEDERAL TRADE COMMISSION 

Granting of Requast for Early 
Termination of the Walling Perkxi 
Under the Permerger Notification 
Rules 

Section 7A of the Clayton AcL 15 
U.S.C. ISa. as added by Title 11 of the 
Hart-Scott-Rodino Antitrust 
Improvements Act of 1976). requires 
persons contemplating certain mergers 
or acquisitions to give the Federal Trade 
Commission and the Assistant Attorney 
General advance notice and to wait 
designated periods before 
consummation of such plans. Section 
7A(b)(2] of the Act permits the agencies, 
in individual cases, to terminate this 
waiting period prior to its expiration and 
requires that notice of this action be 
published in the Federal Register. 

The following transactions were 
granted early termination of the waiting 


period provided by law and the 
premerger notification rules. The grants 
were made by the Federal Trade 
Commission and the Assistant Attorney 
Gcmerai for the Antitrust Division of the 
Department of Justice. Neither agency 
intends to take any action with respect 
to these proposed acquisitions during 
the applicable waiting period: 
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aofi of soang sacMisss of Oamsio Ra- 
■ouoss, me. (mspaason Raaoumas 
Oorpomaon. UPCI- 

propoaad aoqUiiaon of voang saourtSM 
of Turoo Pums mdusinal CoipL and 
Tufco ProduciB, me^ (Puna mdusMM 
me.UPC)^ 

Oo 


FOa FUfITHf a INFOaMATK>N COMTACT. 
Sandra M. Peay, Legal Technician, 
Premerger Notification Office, Bureau of 
Competition. Room 301. Federal Trade 
Commission. Washington, DC 20580, 
(202) 523-3884. 

By direction of Commission. 

BenjsmlD L Benxian. 

Acting Secretary, 

[FR Doc. 85-30696 Filed 12-30-65; 6:45 am) 
■tujNQ cone fTse-ovii 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Alcohol, Drug Abuse, and Mental 
Health Administration 

Advisory Committee; Meetings 

In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act (5 
U.S.C appendix I] announcement is 


made of the following national advisory 
bodies scheduled to assemble during the 
month of January 1986. 

National Advisory Council on Alcohol 
Abuse and Alcoholism, January 23-24; 
10:30 ajn.. Hubert 11 Humphrey 
Building, Humphrey Auditorium, 200 
Indcpei^cnce Avenue. S.W., 
Washington. DC 20201 
Open—January 23:10*.20 a.ni.-5:00 p.nL 
Closed-Otherwise 
Contact: James Vaughan. Parklawn 
Building. Room 16C20.5600 Fishers 
Lane. Rockville, MD 20857, (301) 443- 
4375 

Purpose: The Council advises the 
Secretary, Department of Health and 
Human Services regarding the policy 
direction and program issues of national 
significance in the area of alcohol abuse 
and alcoholism. Reviews all grant 
applications submitted, evaluates these 
applications in terms of scientific merit 
and adherence to Department policies, 
and makes recommendations to the 
Secretary with respect to approval and 
amount of award. 

Agenda; From 10:30 a.m.-5:00 p.m.. 
January 23. the open session will be 
devoted to general business of the 
Council and a discussion of current 
budget, legislative, and program 
activities. From 9i30 a.m. to 
adjournment January 24, which will be 
the closed session, the Council will 
conduct a final review of grant 
applications for Federal assistance and 
will not be open to the public in 
accordance with the determination by 
the Administrator, Alcohol, Drug Abuse, 
and Mental Health Administration 
pursuant to the provisions of 5 U.S.C 
552b{6). and section 10(d) of Public Law 
92-463 (5 U.S.C. Appendix f). 

National Advisory Council on Drug 
Abuse. January 28-29; &00 a.m.. 
National institutes of Health Building 
31C, Conference Room 9. Dethesda. 

MD 20205 

Open- January 28; 9:00 a.m.-12 noon. 

January 29; 9:00 a.m.-5:00 p.m. 

Closed—^herwise 
Contact* Sheila Gardner, Parklawn 
Building. Room 10A-03. 6800 Fishers 
Lane. Rockville. MD 20857, (301) 443- 
6460 

Purpose: The Council advises and 
makes recommendations to the 
Secretary. Department of Health and 
Human Services: the Administrator, 
Alcohol. Drug Abuse, and Mental Health 
Administration; and the Director, 
National Insititute on Drug Abuse, on 
the development of new initiatives and 
priorities and the efficient prevention 
and treatment research, and research 
training. The Council also gives advice 


on policies and priorities for drug abuse 
grants and contracts, and reviews and 
makes final recommendations on grant 
applications. 

Agenda: On January 28. from 0:00 
a.m.-12 nooa and on January 29. from 
9:00 a.m.-5UX) p..m.. the meeting will be 
open for discussion of administrative 
announcements, program development, 
and policy Issues. On January 28. from 
1:30 a.m.-to 5 ’jOO pm., the Council will be 
performing final review of applications 
for Federal assistance and will not be 
open to the public in accordance with 
the determination by the Administrator, 
Alcohol, Drug Abuse, and Mental Health 
Administration, pursuant to the 
provisions of 5 U.S.C. 552b(6]. and 
section 10(d) of Public Law 92-483 (5 
U.S.C Appendix IJ- 

Substantive information may be 
obtained from the contact persons listed 
above. Summaries of the meetings and 
rosters of committee members may be 
obtained as follows: Ms. Diana Widner. 
Committee Management Officer. Room 
16C20, Parklawn Building. 5600 Fishers 
Lane. Rockville, Maryland 20657, (301) 
443-4375. NIDA: Ms. Mary Kielkopf. 
Committee Management Officer. Room 
10-22. Parklawn Building. 5600 Fishers 
Lane, Rockville, Maryland 20657, (301) 
443-1644. 

Dated: December 24.1985. 

Brenda L Williamson. 

Committee Management Officer, Alcohol 
Drug Abuse, and Mental Health 
Administration. 

|FR Doc 85-30895 Filed 12-30-85; 8:45 am) 
WUJMQ cooe 4t60-3O-« 


Health Care Financing Adminittratlon 
IBERC-367-NJ 

Medicare Program; Definition of 
Disproportionala Share Hoepitale 

agency: Health Care Financing 
Administration (HCFA), HHS, 
action: Notice. 

summary: This notice sets forth two 
definitions: (1) Hospitals that serve a 
significantly disproportionate share of 
low income patients; and (2) hospitals 
that serve a significantly 
disproportionate share of Medicare Part 
A beneficiaries. The notice addresses 
section 2316(h)(1) of the Deficit 
Reduction Act of 1984 (Pub. L 98-369). 
which requires that the Secretary 
develop and publish a definition of these 
hospitals. It also meets the requirements 
of an order of the United States District 
Court for the District of Columbia In 
Samaritan Health Center, et al r. 
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Heckler, Civil Action No. 85-4)404 dat*»d 
August 29.1965. 

FOR FURTHER INFORMATtON CONTACT; 
Linda Magno. (301) 594-0343. 
SUPPLEMENTARY INFORMATION: 

L Background 

Section lBa6|d) of the Social Security 
Act (Act), enacted by the Social Smnirity 
Amendments of 1983 (Pub. L. 98-21) on 
April 20. lt)B3, established a prf>spective 
payment system for Medicare payment 
of inpatient hospital services. The 
prospective payment system became 
cfTective with hospital cost reporting 
periods beginning on or after O;lohf*r 1. 
1983. Under this system. Medicare 
payment is made at a predetermined. 
Kpecifle rate for each hospital discharge. 
All discharges are classified according 
to a list of diagnosis related groups 
(DRGs) and the rate paid for a particular 
discharge is based on the relative 
weight of the DRC into which the 
patients* case/inpatieni slay is 
classified. 

Section ld»8(d)(5)(C)(i) of the Act 
authorizes adjustments to the 
prospective payment rates as follows: 

The Secretary shitll pnivide fur sutJi 
e^(:4'ptions and adjustments to the payment 
anHiimis established under this suhseetkin ns 
the Sl'cnrtary deems appropriate to take into 
«4^coatit the special needs of . . . public or 
other hospftuis that serve a sijiniricantly 
dlspropufiiundle numberr of patients who 
have low income or are entitled to benefits 
under pari A of this title. 

We have not made special provisions 
for those hospitals (commonly referred 
to as disproportionate share hospitals) 

In the Medicare regulations because, 
based on our past analyses (whirdi are 
described In Federal Register 
piibliiuitions 47 FR 43285. 48 FR 39410. 48 
FR 39783. 49 FR 278-277. 50 FR 24,184- 
24385 and 50 FR 35685-35080). we 
believe that there is not currently 
suffident evidence to demonstrate that 
sn adjustment is warranted. 

In connection with the statutory 
provision regarding hospitals serving a 
significantly disproportinate share of 
low income pjitients or Medicare Part A 
htmefidaries. Congress required the 
5i'tretary. in section 2315(h)(1) of the 
Dffidl Reduction Act of 1984 (DRA) 

(Pub. L 90-309). to develop and publish 
4 definition of these hospitals. Sutton 
2315(h)(2) of the DRA requires that we 
provide a list of the hospitals which 
rneet the definition to the Ways and 
Means Committee of the House of 
Ki'presenlatives and the Committee on 
Finance of the Senate. However, we had 
nut published a definition or developed 
4 list of hospitals meeting the definition 
because we believe further analysis is 


necessary to produce a reasonable 
definition and to determine whether an 
adjustment is warranted. Wc arc 
currently in the process of giilhenng the 
data for this analysis. 

On August 29.1985. the United Stales 
District Oiurt for the District of 
Columbia in Samaritan Health Canter, 
et aL V. Heckler (Civil Action No. 85- 
0404) ordered the Secrclnry to develop 
and publish a definition of 
disproportionate share hospitals and to 
identify those hospitals to the 
Committee on Ways and Mt*an8 of the 
House of Representatives and the 
Committee on Finance of the 5>enate on 
or before December 31.1985. 

llius, this notice is issued in response 
to the Congressional mandate of section 
2315(hK1) of the DRA and the court 
order. It sets forth two definitions: (1) 
Hospitals serving a significantly 
disproportionate share of low income 
patients: and (2) hospitals serving a 
significantly disproportionate share of 
Medicare Part A bene fid a lies, 'fhe court 
order compels tis to issue these 
definitions based on the data currently 
available rather than waiting for the 
further analysis that we believe is 
necessary. 

As required by Congress and the court 
order, we are forwarding to the 
appropriate Congressional comm^ttc<^s a 
list identifying the hospitals that based 
on currently available data meet these 
definitions. 

II. Definitions 

A, General 

Because of the time constraints placitd 
on us. wc have relied on a statistical 
definition applied to two variables that 
are related to a hospital's share of low 
income patients and Medicare patients. 
The variables arc (1) the ratio of 
hospital inpatient days for Medicare 
beneficiaries qualifying for SSI 
payments (data source: Social Security 
Administration (SSA), 1984 file) to 
covered Medicare hospital inpatient 
days (data source: HCFA. 1984 Medii:are 
PATBILL flic) and (2) the ratio of 
Medicare inpatient days (data source: 
HCFA. Admissions Pattern Monitoring 
file. Ho.spital 1983 Fiscal Yeor) to total 
hospital inpatient days (data source: 
American llospital Association (AHA). 
Hospital 1903 Fiscal Yeor). 

The statistical definition applied to 
these ratios yields the method by which 
hospitals are designated 
disproportionate share hospitals. 

I lospituls with either ratio exceeding the 
national mean value plus 3 standard 
deviations are disproportionate share 
hospitals. The Congressional mandate 
was to define hospitals with a 


significantly disproportionate numlmr of 
low income and Medicare patients, not 
merely hospitals with a large proportion 
of these patients. We interpret this 
mandate as Congressional concern ovit 
hospitals that have low income and 
Medicare utilization well outside the 
average. Therefore, consistent with tlx* 
Congressional mandate, we believe that 
a measure based on 3 standard 
deviations from the mean assures that 
only ho.spitals with a significantly 
disproportionate share of low income or 
Medicare patients arc recognized within 
our definition. 

B. Law IncmtH* Patients 

A hospital serving a significantly 
disproportionate share of low income 
patients is one whose ratio of hospital 
inpatient days for Medicare 
beneficiaries qualifying for 
Supplemental Security Income (SSI) 
payments to total hospital inpatient 
days exceeds 39.55 percent. 

For this ratio, the mean value is 10.73 
percent and the standard deviation is 
9.605 percent, (’fhe mean was derived by 
summing the ratio of hospital inpatient 
days for Medicare beneficiaries 
qualifying for SSI payments to covered 
Medicare hospital inpatient days for 
each hospital, and dividing by the total 
number of hospitals in the database.) 
Thus, hospitals with a ratio exceeding 
39.55 percent would be Identified as 
serving a significantly dispropcirlionaie 
share of low income patients. The 
database for this computation contained 
5788 Medicare certified hospitals and 
yielded 89 hospitals with a 
disproportionate share of low income 
patients. 

Under the Federal SSI program, 
payments are made to low-income agt d« 
blind, and disabled individuals. We 
have used SSA SSI data linked to 
Medicare beneficiary data to define 
hospitals serving a disproportionate 
share of low income patients because it 
rt*necls the application of a uniform 
Federal standard for low income 
patients across Stales and is related to 
the delivery of health services to 
Medicare patients. 

C. Medicare Patients 

A hospital serving a significantly 
disproportionate share of Medicare 
patients is one whose ratio of Medicare 
inpatient days to total inpatient days 
exceeds 91.01 percent. 

For this ratio, the mean value is 49.09 
percent and the standard deviation is 
13.774 percent. (The mean was derived 
by summing the ratio of Medicare 
inpatient days to total inpatient da^s (or 
each hospital, and dividing by the total 
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number of hospitals in the database.) 
Thus, hospitals with a ratio exceedinj^ 
91.01 pen:cnt would l>c idfmtiried us 
semng a slgniricantly disproportionate 
share of Medicare Pairl A patients. The 
daitaliasc for this computation contained 
544:i Medicare certified hoBptIuls. (This 
represents a lower numlier of hospitals 
than for the ratio for low income 
patients because of dif^culti€^8 mrry^ing 
AHA data with HCFA data). From the 
data))n.se. eighteen hospitals met the 
definition of u hospiUil with u 
disproportionate share of Mediaire 
patients. 

VVe used 1983 AHA Annua) Surv'cy 
patient day information because it was 
the most recent data source for hospitol 
total inpatient days. We therefore linked 
that information with Medicare 
tnpolient day information from the 
Admissions Pattern Monitoring system 
for the 1983 period to define hospitals 
serving a disproportionate share of 
Medicare p^itienls. Alhough the AHA is 
the most recently available information 
on total patient days* it is unaudited 
survey data and is missing values on the 
survey responses, which were self- 
reported by hospitals. In addition, there 
arc difficulties in linking the two 
different data sources (AHA and HCf'A) 
for each hospital. 

II Conclusion 

Although we have ustsf the best data 
currrnlly available to us. problems still 
remain with the data in terms of 
completeness. accunic>% and validity— 
especially with our use of AHA patient 
day data in combination with Medicare 
program data. We recognl7.e that there 
are limitations to this method of 
determining disproportionate share 
hospitals, and we would have preferred 
to complete our analysis before issuing a 
definition and a list. This was not 
possible within the time and the cbita 
available to us. Thus, we would caution 
that a complete analysis might result in 
the establishment of a differfmt 
definition and. consequently, a different 
list. 

Although we are establishing 
definitions, we are not making 
adjustments to the prospective payment 
rates for disproportionate share 
hospitals at this time 

(S4*cli4m 23t5th)(lj of Iht; Uefidl Rctiuclion 
Act of 1904 (Pub L 90-369)) 

(C^laU»g of Fedeiid Domestic Assistance 
Prugnim No. 13,773. Medicare—Hospital 
Insurance Program) 


Dotted: December 19.198S. 

C McClain llsddow. 

Acting Administrator, I frulth Car^f Ftmtncin}: 
Administration, 

At»proved: December 24. 1985. 

OlU R. Bowen. 

Secretary. 

|FR tXic. ftS-31»>t Filed 12-30-65; 8:45 am) 
MUJNO CODE 4180-Ot>M 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

Arizona; Safford Olstrk:! Advisory 
Council; Meeting 

agency: Bureau of Land Management. 
Interior. 

ACnOfl: Notice of meeting of the Safford 
District Advisory Council. 


summary: Notice is hereby given in 
accordance with Pub. L 94-579 and 43. 
CFR Part 1780. that a meeting of the 
Safford District Advisory Coundl will 
be held. 

date: Fridiiy. February 7. 1986* at 10:00 
a.m. 

address: ULM Safford District Office. 
425 R 4th Street, Safford. AriTonii 85546. 

FOR FURTHER INFORMATION CONTACT: 
Pete Zwaneveld. Public Affairs 
Specialist. Safford District Office. 425 R 
4th Street. Safford. AZ 85546. Telephone 
(602) 428-4040. 

SUPPLEMENTARY INFORMATION: 31ie 
agenda for the meeting includes the 
following items; Stale and Private Land 
Exchanges; San Simon Resource 
Management Plan: Anivaipa Canyon 
Wilderness Management Plan: 
Management Update: and Business from 
the floor. 

The meeting is open to the public. 
Interested persons may make onil 
statements to the Council between 1:30 
and 2:30 p.m. or may file written 
statements for the Cotmeirs 
consideration. Anyone wishing to make 
an oral statement must contact the 
Safford District Manager by February 6, 
1906. Depending upon the number of 
people wishing to make oral statements, 
a per person time limit may be 
considered. 

Summary minutes uf the meeting will 
be maintained in the District Office and 
will be available for public inspection 
and reproduction (during regular 
business hours) within 30 days following 
the meeting. 


DatcHl: DerciTibirr 19,1965. 

Lit«tor K. KcNMmkrance. 

District Monoj^cr 

|FR Doc. 85-30882 Filttl 12-30-65: 645 «m| 
BIU.IN0 COOC OtO-n-N 

Montans; Proposed Reinstatement of 
Terminated Oil and Gas Lease 

Under the provisions of Pub. L. 97-431. 
a petition for reinstatement of oil and 
gas lease M 60558. Carbon County. 
Montana, was timely filed and 
accompanied by the required rental 
accruing from the dale of Icrminuliun. 
October 1.1985. 

No valid lease has been issued 
affecting the lands. The lessee has 
agreed to new lease terms for rentals 
and royalties at rates of $5 per acre and 
16% percent respectively. Payment of a 
$500 administration fee has been made. 

I laving met all the requirements for 
reinstatement of the lease as set out in 
sections 31 (d) and (e) of the Mineral 
Lunds leasing Act of 1920 (30 U.S.C 
108). the Bureau of lend Management is 
proposing to reinstate the lease, 
effective as of the dale of termination. 
subjiHTt to the original terms, ond 
conditions of the lease, the increased 
nmtal and royalty rates cited above, and 
reimburseincnt for cost of publication of 
this Niiticc. 

Cynthia L. EmbretjMNi. 

Chk^, Fluids Adjudication Sretion. 

[VH Doc. 85-30678 Filed 12-30-65; 8:43 nni| 
861100 COOC OtO-as>N 


|M-63a821 

Montana; Realty Action—Exchange 

AGENCY: Bureau of laind Management* 
lofwistown District Office. Interior. 
action; Notice of Realty Action M- 
63882—Exchange of public and private 
lands. Valley. Fergus, Chouteau. Blainr. 
and Hill Counties. Montana. 

summary: The following described 
lands have been determined to be 
suitable for disposal by exchange unde; 
section 206 of the Federal I.and Policy 
and M.inngement Act of 1976. 43 U.S.C 
1716: 

Prinapal .Muridian MonUnji 

T. 1! N. R. 17P., 

See. 13 .SWS<iNKV4. 

T. 19 .N,. R. 21 F... 

Sec. a. SV^SE^i. SEV4SWV« 

T. 20 N.. R 20 E,, 

Set 6 NEy4NKV«. WV^NKV;. NW 
T.2SN. R 10 F«. 

Sec 5. SVVV 4 NWV 4 . 

T 26 N.. R. 15 F.. 

Sec 34. SEV 4 SEV 4 . 
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T 27 R 4 E.. 

See. 32 SWv;SE^^. 

T. 27 N.R 19 R. 

Sec. 17. SEV«NW*4. SW^NE^. 

T 31 N.. R 1A E.. 

See. 25. La)I 4. 

T 04 R 40 R. 

Sim:. 4. UW l.SE'^NEii. 

T. N.. R 12 R. 

See. 1S.SW'^!>1E*4. 

T, 37N . R. 10 R. 

See. 24. NEViNEV;. 

T 37N, R HR. 

Sec. 19.1.011. 

A^gregnling 044.30 4cars. 

In exchange for these lands, the 
United Stales Government will acquire 
the surface estate in the following 
dcscrih^'d land: 

Principdl Meridian Munlana 

T 24 N.. R 9 R. 

Sec. 9.1.0! ?n 
Sec. 10. l.ot 3. 

T 24N.,R. 13R. 

Sec. 23.1.OU 3. S. 

Sf»c 25. IxRsIV-B. SE^^SW^. 

SWV.A5*FVk' 

Sec, 20. to4s 2. 3. N VtW V4. 

/\ggreg«iting 430.48 acres. 

DATES: For a period of 45 days from the 
dale of this notice, interested parties 
may submit comments to the Bureau of 
luind Managemtmt. at the address 
below. Any adverse comments %vill be 
evaluated by the State Director, who 
may vacate or modify this realty* action 
and issue a final determination. In the 
tbsence of any action by the Slate 
Director, this renlity action will become 
the final determination of the 
Department of Interior. 
rOR FURTHER tWFORRIATtOM CONTACT: 
Information related to this exchange, 
including the environmental assessment 
and land report is available for review 
at the i.ewistown District Office. Airport 
Road. Lewistown. Montana 59457. 
SUPPtEMENTARY INFORMATION: The 
publication of this notice segregates the 
public lands described above from 
settlement, sale, location and entry 
under the public land laws, including the 
mining laws but not from exchange 
pursuant to .section 206 of the Federal 
Land Policy and Management Act of 
1976. 

The exchange will be subject to: 

1. A reserv'ation to the United States 
of a righbofway for ditches or canals 

r onstmeted by the authority of the 
United States in accordance with 43 

U. S C. 945. 

2. The res 0 r\’ation to the United States 
of all minerals in the lands being 
transferred out of Federal ownership. 

All minerals shall be reserved to the 
United States, together with the right to 
prospect for, mine and removed 
minerals. A more detailed description of 


this reservation, which wrill be 
incorporated in the patent document is 
available for reviewing at this DLM 
office. 

3. All valid existing rights (e.g. rights- 
of-way, casements, and leases of 
record). 

4. Value equalization by cash 
payment of 5^180 to the United Slates of 
America. 

5. The exchange must meet the 
requirements of 43 CFR 41104-2(b). 

The only lands in this exchange which 
may be subject to the Cla.ss!rication and 
Multiple Use Act of 1964 are located in 
T, 25 N.. R. 10 F., sec. 5. SWViNWya. 
This parcel will be exchanged only 
when the tract is determined available 
for exchange. Tliis exchange is 
consistant with Bureau of l..and 
Management policies and planning and 
has been discussed with local officials. 
The public interest will be serv ed by 
completion of this exchange as the 
United States of America will be 
acquiring a segment of land along the 
Wild and Scenic Missouri River 
containing Hole-In-The-Wall. Cathedra! 
Rock as well os an island with wildlife 
values. 

Dated: December 23.1965 
Glenn W. Freinniin, 

District Mana^ier, 

|FR Doc. 85-30870 Filed 12-30-85; 845 «m| 

BILUNQ CODE 4JtO-4MMI 


Wyoming; Realty Action; Exchange of 
Public Lands and Interests in 
Sweetwater County for Private Lands 
and Interests In Teton and Sweetwater 
Counties 

An exchange proposal to acquire 
valuable wildlife habitat on private land 
in Telon County is being evaluated. The 
private land proposed for exchange is 
located within the National Elk Refuge 
and is owned by Telon Valley Ranch of 
Kelly, Wyoming. This parcel will be 
acquired under section 206(c) of the 
Federal Land Policy and Managi^ment 
Act of 1976.43 U.S.C 1716 and 
transferred to the U.S. Fish and Wildlife 
Service to be managed as an integral 
part of the National Elk Refuge. 

This private parcel is located in 
Township Forty-two (42) North. Range 
One Hundred and Fifteen (115) WesL 
Sixth Principal Meridian: Those parts of 
Sections Ten (10). Eleven (11), Fourteen 
(14). and Fifteen (15) describe as 
follows: Lots One (1) through Seventeen 
(17). both inclusive, of Teton Valley 
Ranch Subdivision. Unit L according to 
that plat recorded November 9,1976, as 
Plat No. 293. Telon County, Wyoming; 
Lot Eighteen (18) and Lots Twenty-one 
(21) tl^ugh Thirty-seven (37). both 


inclusive of Teton Valley Ranch 
Subdivision. Unit IL according to that 
plat recorded May 20.1977, as Plat No. 

309. Telon County. Wyoming; Lots 
Thirty-eight (36) through Forty-nine (49), 
both inclusive, of Telon Valley Ranch 
Subdivision. Unit IIL according to that 
plat recorded May 20.1977, as Plat No. 

310, Telon (bounty. Wyoming: and [.ots 
One (1) through Twenty-six (26). both 
indosivc. of ^eep Mountain 
Commercial Area, according to that plat 
recorded May 20.19B0. as Plat No. 406. 
Telon County. Wyoming. The above 
described tract of land contains 354.27 
acres, more or less. 

Fee title to the private land is being 
offered to the United Slates subject to a 
long-term (GO years) grazing and 
recreation permit and other 
reservations. 

Two separate options or exchange 
proposals are being considered to 
acquire the Teton Valley Ranch 
property. The public land for both 
options involves Federal coal within the 
Point of Rocks coal tract located east of 
Rock Springs. W'yoming in Sweetwater 
County. The separate options arc 
discussed below; 

Option 1. One option to acquire the 
Teton Valley Ran^ property Is to 
exchange an equal value amount of 
Federal surface and mineral estates 
except for oil and gas. Coal is the 
primary mineral resource involved. 
Values would be equalized with a cash 
payment. The following described public 
land will be exchanged to acquire the 
private land: 

T. 21 N.. R 101 W.. iMh P.M.. 

Section 32; NE*^----- ISO iicm 


That portion of section 6 necessary to 
equalize values will be exchanged. At a 
minimum the following portion will be 
required to equalize values: 

T. 20N.. R. 101 W-.GlhPM., 

Sec. & Describixi as follows: 

Beginning at the NW Gomer of said section 
8. thence sooth along wobI line of seetkm 6. 
3.715 feet to the southwest corner of section 
0; thence east along sooth line of section 0. 
4.160 feet to a point on that llmr. thmee north 
1,140 feel to s point' thence west 300 feet to a 
point thence north 2.600 feel to o point on 
north tine of section 6; thence west along 
north line of section 6.3.840 feel to the point 
of beginning. 

This legal description will be 
conformed to the official survey plat at a 
later date, and the parcel will be 
described by aliquot parts. 

Approxinvatciy 347 seres. 

Total 507 acres. 
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The Telan Valley Ranch has been 
appraised a( $3,452,000. The public land 
and coal described above have been 
appraised at $3.454.673.1*o exchanj^o on 
an equal value basis, an equalization 
payment to the United Slates of $2,673 is 
nx|uircd. The amount used to equalize 
values will vary depending upon the 
octual legal description of the public 
lands used to acquire the private tracts. 

Option 2. llie second option involves 
the use of a **retuined royalty interest** 
concept. Under this approacJi. the Teton 
Valley Ranch property plus a ‘'retained 
royalty interest** of 3,18 percent on 
private coal would be exchanged for the 
Federal surface and minenil estate 
except for oil and gas within the Point of 
Rocks coal tract. A '‘retained royalty 
Intercsr of 3.18 percent would be 
rcsen ed to the United States on the 
Federal coal patented to the exchange 
proponents. The private coal involved 
with this option is also located within 
the Point of Rocks coal tract. 

The Utgal descriptions for the private 
coal offered as part of the retained 
royalty concept is described below: 

T. 20 N., R. 101 W„ 6lh P.M.: 

Sec. 5. lots 1 to 4 inclusive. 


and SW...«-----... 458.32 

Sec. 7. N^NEV*_ ao.oo 

Sec. 9. SMi..._ 320.00 

Sec. 15, S Sk 80.00 

Sec. 17, EV^NEV^_ 80.00 

Sec, 21. NEV;. N^-^SEV^._ 240.00 

See, 23, NW»/4SW'/4. 

S */.fSW % -- 120.00 

3Scc. 27, 

EHNEV4. 


NWV4\KV4.... 12000 

T. 20 N.. R. 102 W.. 6th P.M__ 

Sec. 1. lots 1. 2. and 3. 


NVkSEy4.. IHOiKJ 

T. 21 N„ R. 101 W.. r»lh P.M__ 

Sea 33. All---640.00 

Total... 2.3ia35 


The public land (and coal) involved 
with this proposal is described below: 


T. 2t> N,. R. 101 VV„ Olh P.M.: 

Sea 0, Lots 1-6, K'VSVW*. 

SK*/4—-- 4374^<» 

Sec. 8. E»^, 

SKV'4NWy4 __ 440.<K) 

Sec. 22. NWy4NWy4. sy,N*v. 

SVs--- 520.00 

Sec, 28, N^NWy4. 

SVW^NVVyi. 12CUJU 

T. 21 N.. R. 101 W„ 6th P.M : 

Sea 32. NEV4.. 160.00 

Sec. 34. SWVii-- tftO.tXt 

TutuI,.,,.,..— ~ . l.B37.(ai 


The estimated fair market value of the 
Federal lands and coal intea'sl is 
$0,230,855. The offered land plus the 


“retained royalty intcresr would r<?sult 
in an equal value exchange proposal. 

Acquisition of the Teton Valley Ranch 
is considered in the public interest. This 
private parcel is extremely valuable 
wildlife habitat, and the Ranch can be 
incorporated into the existing 
management of the National Elk Refuge 
If the Teton Valley Ranch property is 
not acquired by the Federal 
Covemmenl. it may eventually he 
developed fur subdivision purposes. 

Any subdivision development in this 
urea would have substantial adverse 
impacts on w'ildlife management In the 
National Elk Refuge. 

The public lands involve substantial 
coal resources and are located in the 
Point of Rocks coal tract. There are 
17,026,000 tons of coal in place. 
Approximately 15.324.000 tons are 
recoverable. The average quality of coal 
is 9.841 Btu/lb. The coal is in the 
Almond formation at a maximum pit 
depth of 160 feet. 

The Point of Rocks tract is located 
near Rock Springs. Wyoming, within the 
checkerborad land pattern of the old 
Union Pacific Land Grant. No logical 
coal mining unit can be created without 
controlling both Federal and private 
coal interests. Rocky Mountain Energy 
operates one small mine adjacent to 
Point of Rocks to serv'e one industrial 
customer. Rocky Mountain Energy will 
lease the c.oal from Teton Valley Ranch 
following the exchange. The possibility 
of additional coal sales provides an 
opportunity to expand this operation 
with the roughly 25 million tons of coal 
within the tract if both the privately and 
Federally owmed coal is combined and 
considered jointly. All of these factors 
indicate that an exchange inolvlng all 
the Federal coal in the tract may be 
advantageous to the U.S. Government. 

The ’‘retained royalty interest * 
concept is being explored Utcuuse of a 
fee coal exchange (as described in 
Option 1) wouid split a logical mining 
unit which may not be in the public 
interest. Under the “retained royally 
inleresf* concept, the entire Point of 
Rocks coal tract could be authorized by 
a single administrative action (l.e,, 
exchange under Option 2). The rclai^l^d 
royally interest concept would avoid a 
potential bypass of Federal coal as well 
as the associated loss of bonus, rental, 
and royalty Income. An exchange using 
a “retained royalty interest’* concept 
would also eliminate the need for fiitun* 
complex exchanges or for other 
administrative actions to develop Iht* 
coni left as a result of a fee exchange, 

I’he terms and conditions applicable 
to the Fifderal lands (Sweetwater 
County) involved in this exchange are: 


1. A reservation to the United States 
of the right to construct ditches or 
canals pursuant to the Act of Augnsl 30. 
1890 (43 u s e, 945); 

Z The land will be exchanged subject 
to valid existing rights of record on the 
date of conveyance: 

3. Oil and gas will be reserved to the 
United States. 

4. Possible retained royalty interest. 

5. The land would be exchanged 
subject to memorandums of 
understanding for the protection of 
raptors and archeology. 

A public meeting on this proposal 
held on July 27,1983. in Rock Springs. 
W'yoming. Numerous support ilocument.s 
(i.e., environmental assessment, land 
report, etc.) are now being prepared to 
support the planning amendment. 1*he 
notice to amend the land use plan was 
published in the Federal Register on July 
la 1984. Any comments received a.s a 
result of the notice will be considered in 
processing the planning amendment. 
After the decision record is approved, 60 
days will be pro\ided for the Goveraor’ii 
consistency review of the plan 
amendment liefore proceeding w^iih the 
action. 

The publication of this notice 
segregates the public lands describerd 
above the settlement, sale, loaition, and 
entry under the public land laws, 
including the mining laws, but not from 
exchange pursuant to Section 206 of the 
Federal lamd Policy and Management 
Act of 1976. The segregative effect of 
this notice will terminate upon issuance 
of patent or in 2 years, whichever occurs 
first. 

Grazing privileges of Chilton l^intl 
and Livestock Company and Rock 
Springs Grazing Assocition will In- 
reduced upon completion of thi,s 
exchange. The Chilton I.and and 
Livestock Company waived its right to a 
2-year continuance of this privilege on 
September a 1984. On July 13.198:i. tbe 
Rock Springs Crazing As.socialion was 
given a 2-year notice of the planne<l 
dispo.sal and proposed n^diiction. 

Detailed informiitlon concerning this 
exchange is available at the Green River 
Resource Area Office. P.O. liov 1170, 71< 
Winston Drive. Rock Spring.s Wvtiming 
82901. 

For a pi*riod ol 45 days from the diite 
of this notic4\ interested parties mav 
submit comments to the Rock Springs 
District Manager. P.O, Box 18W). 
(Highwiiy 191 North), Rinrk Springs. \VY 
B2901. Of specific interest arc any 
concerns or comments on the Iw'o 
options under consideration and an> 
comments at all on the “retained royally 
interest” appro.ich. Any adverse or 
supportive comments will hv evaluate<l 
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by the Wyoming State Director, Bureau 
of Land Management, who may vacate 
or modify this realty action and issue a 
final determination. 

Itillsfy A. Odea. 

Stot& Difeclor, 

|FR Doc. 85-aoaeo Filed 12-aa-aS; 8:45 am) 

SiUlNO COOS 4310-2S-II 


Albuquerque DUtricL New Mexico; 
Availability, and Request for Public 
Comment on the Proposed McKinley 
County Coal Fee Exchange 

AOEMCV: Bureau of Land Management; 
Interior. 

AcnoH: Notice of Avaflobiiity, and 
Request for Public Comment on The 
Proposed McKinley County Coal Fee 
Exchange. 

summary: The Bureau of Land 
Management has prepared the Final 
Amendment/Environmental Assessment 
to the Chaco Management Framework 
Plan: McKinley County Coal Exchange 
PropoeaL The document is available for 
puMc review. There will be two public 
hearings on the exchange, and a ao-day 
comment period/protest period. The 
Final Amendment/Environmentai 
Assessment analyzes the impacts of 
exchanging Federal coal for private coal 
in order to consolidate Federal coal 
tracts. Also analyzed are the impacts 
associated with the Federal Government 
obtaining mineral estate in Chaco 
Culture National Historic Park and 
under seven Chacoan outliers. The 
document discusses in detail both 
en\ironmetttal and geological issues and 
the basis for the equal value 
dctermlnaiioiL 

Comments will be accepted on the 
Final Amendment/Environmentai 
Assessment to the Chaco Management 
Framework Plan: McKinley County Coal 
Exchange Proposal until February 3, 

1988. The public is invited to submit 
comments on all public interest factors 
of the exchange. 

Comments should be sent to: Paul 
Applegate, District Manager, 
Albuquerque District Office. P.O. Box 
6770, Albuquerque, New Mexico 87197- 
677a 

In addition, any person who 
participated in the planning process and 
hds an interest that would be adversely 
affected by approval of the Final 
Amendment/^vironmental Assessment 
may file a written protest with the 
Director of the BLM by February 3,198a 
The protest must contain the name, 
mailing address, telephone number, and 
interest of the person filing the protest; a 
•talcmenl of the issues being protested; 
copies of all documents addi^ssing the 


issues submitted during the planning 
process by the protesting party, or an 
indication of the date the issues were 
disetissed for the record; and a coodie 
statement explaining why the State 
Director's planning decision is believed 
to be wrong. Any protests should be 
sent to the Director of the BLM at the 
following address: Department of the 
Interior. Bureau of Land Management. 
18lh and C Streets, NW^ Washington, 
DC 20240. 

The Director ivill render a prompt 
written dedsion on the protest, setting 
forth the reasons for the decision. The 
decision will be sent to the protesting 
party by certified mail and will be ti^ 
final decision of the Department of the 
Interior. 

There will be two bearings to obtain 
public comment on all public interest 
factors of the proposed exchange 
including the anti-txiist consequences. 
The transcripts of the public hearing and 
all comments will be sent to the 
Department of Justice to determine the 
anti-trust consequences of the exchange. 
DATES: The comment period and protest 
period will end February 3,1980. Two 
public hearings will be held on January 
23,198a one at 1:30 p.m. and the other at 
7 pjn, 

ADDRESS: The hearings will be held at: 
The Classic Hotel 'Tlie Registry Room." 
6815 Menaul Blvd., N.E.. Albuquerque, 
New Mexico. 

ADDITIONAL INFORMATION: For 
additional information and to obtain 
copies of the final document contact: 
Mary Zuschlag, Project Manager. Bureau 
of Land Management, RO. Box 0770. 
Albuquerque, New Mexico 87110, 
Commercial (505) 780-828a FTS 474- 
6280. 

Dated: December 12.1985. 

Charles W, Luseber, 

State Director. 

[FR Doc. 6S-30a08>Filad 12-30-85; 8:45 omj 
MUJNQ oooe «sie-Fa4i 


IA-20241] 

Realty Action, Direct Sale of PubHc 
Land In CocMse County, AZ 

AGENCY; Bureau of Land Management 
Safford District interior. 
action: Notice of Realty Action. Direct 
Sale of Public Lands in Cochise County, 
Arizona. 

summary: The following lands have 
been examined and identified as 
suitable for disposal under section 203 
of the Federal Land Policy and 
Management Act of 197a 90 Stat 2750; 
43 U.S.C 1713 at no less than the 
appraised fair market value. 


SMonpiiof) 

Acnw 

Aoemrnd 

GM md SM fWw U&ham. Aimm 



T It It n E., Mc. 8. M 7, 



SSSSWIfc. . 

7SlU 

868.400 


The land is being offered to the 
Apache Powder Companv by direct sale 
at the appraised fair market value. This 
land is located within the industry-set 
bufier zones of three magazines used for 
the storage of explosives. No other bids 
or bidders will be considered. 

The land is not required for any 
Federal purpose. The parcels are 
difficult and uneconomic to manage as 
public land. Disposal would best serve 
the public interest Hie disposal would 
be consistent with the Bureau*8 planning 
recommendations. 

All minerals, except oil and gas 
resources, will be offered for 
conveyance. The mineral interests being 
offered have no known mineral value. A 
bid on the parcel %vill also constitute 
application for conveyance of those 
mineral interests ofiered under the 
authority of section 209(b) of the Federal 
Land Policy and Management Act of 
197a 43 U.S.C 1719(b). Purchasers of the 
effected parcels will be required to 
submit a non-returnable filing fee In the 
amount of $50.00 to cover the processing 
costs of conveying the available mineral 
interests. Failure to do so will result in 
disqualification. 

The patent Issued as the result of the 
sale will be subject to all valid existing 
rights and reservations of record and 
wiU contain a reservation to (he United 
States for a right-of-way for ditches and 
canals under the Act of August 30.1880, 
26 Stat. 391; 43 U.S.C. 945 and for ofi and 
gas resources. The patent will also be 
issued subject to oiJ and gas tease A 
10774 and an electric distribution line 
right-of way (A 20355) end a floodplain 
restriction. 

Publication of this notice in the 
Federal Register segregates the public 
lands from the operation of the public 
land laws and the mining laws. The 
se^egative effect will end upon 
issuance of a patent or 270 days from 
the date of the publication. wUchever 
occurs first 

Sale Procedures 

The designated bidder will be 
required to submit payment of at least 
20 percent of the fair market value by 
cash, certified or cashier's check, or 
money order to the BLM at 425 East 4tfa 
Street Safford, Arizona 65546 on March 
10. i9aa 

The balance of the appraised fair 
market value will be due within 180 
days, payable in the same form at the 
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same location. Failure to submit the 
remainder of (he payment within 180 
days of receipt of the decision notice 
accepting the bid deposit will result in 
cancellation of the sale offering and 
forefeiture of the deposit. 

DATE: For a period of 45 days from the 
date of this notice in the Federal 
Register, interested parties may submit 
comments to the District Manager at the 
alKive address. Any adverse comments 
will be evaluated by the State Director 
who may sustain, vacate or modify this 
realty action and issue a Hnnl 
determination. In the absence of any 
action by the State Director, this realty 
action will become the final 
determination of the Department of the 
Interior. 

SUPPLEMENTARY INFORMATION: Detail 
information concerning reservations, 
conditions, terms, appraised price, 
bidding procedures and other items may 
be obtained from the Safford District 
Office or by calling (602) 428-4040 
during the office hours 7:45 to 4:15 MST. 

DalrJ. December 0.1965. 

Letter K. Rotenkraoce. 

DfnOicf SUmager. 

\yR Dik: 8S-3Q9Q2 Filed 12-38-85; 8:45 am| 
attUNG cooc 


IN-309671 

Realty Action Exchange of Public and 
Private Lands In Elko County, NV 

On November 13.1984 a Notice of 
Realty Action was issued for a land 
exchange between Loyd and Alta 
Sorenson, the Humboldt National Forest 
and the Bureau of l.and ManagcmenL 
Since the publication it was agr^d 
omong the parties involved that the land 
exchange proposol would be modified to 
include additional lands. The additional 
lands, both offered and selected, were 
originally included in (he land exchange 
but deleted prior to the notice*s 
Novemlwr 23,1964 publication in the 
Federal Register because of 
disagreements relative to their value. A 
reappraisal by an independent appraiser 
allowed negotiations to be reopened 
resulting in the additional land’s 
inclusion In the land exchange proposal. 

In order that interested parties may 
fully understand (he proposal this 
Notice of Realty Action lists all lands 
involved including those in (he original 
publication. 

The following described public lands 
administered by (he Bureau of bind 
Managi*ment have tieen determined to 
be suitable for disposal by exchange 
under Section 206 of the Federal l.and 
Policy and Management Act of 1976. 43 
U.S.C. 1716: 
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.Moiuil Diablo Moridiaa. Nevado 
T. 34 N.. R. 60 E, 

Sec. 4. lots 3.4: 

Sec. 8. SV^SEV^: 

See. la SWV4NWVi, NWV^SVVVi: 

Sec. 22, N^. NHiSWV4. SK%: 

Sec. 24. WV^SWV4. 

T. 35 N.. R. 62 R. 

Sec. 32. E»/^. 

The areas described above contain 
1.201.05 acres. 

In exchange for these lands the United 
States will acquire (he following 
described private lands within the 
Humboldt National Forest from Loyd 
and Alta Sorenson: 

Mount Diablo Meridian, Nevada 

T. 34 N. R. 59 E. 

Sec. 13: 

Sec 25. NWy^. N^NEV^SWV,. 

T. 34 N., R 61 P^. 

Sec. 3; 

Sec. 11. Lots 2-7 inclusive. SV^NWV^. 

NV^SWU.NHSEy«: 

Sec. 15. 

T. 35 N.. R. 61 E. 

Sec, 29. EVi: 

Sec. 33. 

The areas described above contain 
3.677JJO acres. 

I'he purpose of the exchange is to 
acquire higher multiple use value lands. 
In addition, the exchange would provide 
lands needed in support of a Federal 
program within an area of the Humboldt 
National Forest that is currently difficult 
to manage because of fragmented 
ownership patterns. The exchange is 
consistent with both ogencies' land use 
planning and (he public interest will be 
served by completing the exchange. 'The 
above described lands have been 
appraised and their values determined 
to be equal. 

Patent, when issued, will reserve to 
the United States a right-of-way (hereon 
for ditches and canals constructed by 
the authority of the United States. Act of 
August 3a 1890. 43 U.S.C. 945. Mineral 
estates will be transferred with public 
and private lands. 

The patent wilt be subject to: 

1. All valid existing rights. 

2. Those riglits for poweriine purposes 
which have been granted to Wells Rural 
Electric Company, its successors or 
assigns by Permit No. Nev-058476 ui^er 
(he Act of March 4.1911. as amended 
(43 U.S.C. 961). 

3. Those rights for highway purposes 
which have been granted to the Nevada 
State Highway Department, its 
successors or assigns by Permit No. 
Nev-043573 under (he Act of November 
9.1921, os amended (23 U.S.C, 317). 

4. 'Those rights for highway purposc.s 
which have Imen granted to the Nevada 
Slate Highway Department, its 
successors or assigns by Permit No. 


Nev-045052 under the Act of Novemlwr 
a 1921, as amended (U.S.C. 317). 

5. Range Improvement Fence 1021. 

I’he disposal of the E^. section 32. T. 
35 N.. R. 62 E.. MDM will result in the 
reduction of the grazing preference of 
Dr. Blair |ohns by 22 AUM’s and Mr. 
Robert Peltier by 6 AUM’s. Both 
permittees were notified by letter’s 
dated March 10 & 11,1982 respectively, 
that these reductions w^ould be 
necessary. 

Publication of this notice in the 
FEDERAL REGISTER will segregate the 
subject lands from ail appropriations 
under (he public land laws including the 
mining and mineral leasing laws. This 
segregation will terminate upon the 
issuance of patent or two years from the 
dale of this notice or upon publication of 
a ’Termination of Segregation**. 

Further information concerning the 
exchange, including the environmental 
assessment, is available for review at 
the Bureau of Land Management Elko 
District Office. 3900 E Idaho Street, 

Elko. Nevada. 

For a period of 45 days from the date 
of first publication interested parties 
may submit comments to the District 
Manager, Elko District Office. P.O. Box 
631, Elko, NV 89801. 

Dated: December 3.1665. 

RfMtney Harris. 

District Afa/yfl'ger. 

|FR Doc 85-30604 FilwJ 12-38-65; IL45 nm| 
WUJNO CODE 4310-NC-ll 


Realty Action; Exchange of Public and 
Private Lands in Bowman County, NO 

agency: Ekircau of Land Management. 
Dickinson District Office, Interior. 
action: Notice of Realty Action— 
Exchange M-62060 (ND). 

summary: The following described 
lands have been examined and 
identified as suitable for exchange 
under section 206 of the Federal Land 
Policy and Management Act of 1976 (90 
Slat. 2756: 43 U.S.C. in6): 

Fifth Princtpul Meridian. North Dakota 

T. 131 N.. R. 103 W. 

Section 30. Lot 4 

Section 34. NEV^NWy^. NWViSWWi 
Section 35. SEV4NKV« 

T. 129 N.. R. 184 W. 

Section 31., Lola 1. 3.4 
Section 32. SWy4SWy4 
T.130N,, R.184 W. 

Section 9. NWV4SWy4 
Section 18. 1,01 4 
Section 19. Si^SKyi 
Section 21. S*4SK'/« 

T. 129 N.. R. 105 W. 

Section 5. SF.V4.NW%. SW^SWVii. 
SKy4SEy4 
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StMiOnn 23. SK* 4Sh:% 

SiK:ti.in24 SWSNF%. NWViNW^. 

SVV^SKV* 

Seettun 25. N '/»\W Vii 
ik*rt»cin 2 a. NF.V»NKS 
S4H:ttan :tt, S*>fcSK% 
r. 130 N , R. las W. 

Sftrlion & I/)l 0 

Scchim 7. NK^SW ‘/4 

5»eclion 8, S’^^SWVi 

Sitclirin 10. NW*/4SW%, SKV 4 SWV 4 . 

SWV 4 SKV 4 

Soefum n. SF»/4\W»4. FVtSWVli 
Scc:li(in 13. S*/^SKV4 
S«!€Him 18 E^iSWV* 

.Section 22. SWV 4 SWV 4 
Scrcllim 24, NSNES. NK»‘.NWVi 
Section 32 SKV 4 SEV 4 
StcliiKi 33, R*^NK% 
r. 131 N., R. m W. 

Section 1U. N^NW%. SW V4NW^ 
S*H:lion15. M^SWV4 
S«3i4>n 17, SFV4NW'/4 
S4!€!lan 21 . Si:%SW » 4 S*^SKV4 
SocUon 22 8W%NVV*4 
Section 26 SW‘.<iNW% 

Secltiin 27. SF V 4 SFV 4 

ScHiiion :«l J olf 3. 5. SE'/i.VW W 

Section 31. 1. b 

SecOon 34. NKV 4 . NK%NWy4. N*-iSK% 

1 132 N . R las W. 

ScclHMi 2tk W»V\W'%. si^wv;# 

SreiMVt 2b. SKV4NW *4 
T 129 M R lOOW 
S4*ctlon 3. SE*/4\’\Vy4. NK^SWV.. 

Seebon 4 I. 0 U 5. a. 7 

S<!clk)n 11. N WNKW. SKV 4 NKV 4 

Section 12, NWV4NWV4 

Section 15. Loti 1, 2, NK'/fNE^. EHSE'A 

Section IS. luiti 2, 3. NK’ASEVi 

Section 2ll,S»/4MW*4 

Section 21, WV^iSW^ 

Section 2Z E»4NK% 

T 110N., R. 100 W, 

Sei tkm 1. SEy»SE‘A 

StSCliOQ 2. bit 11 
T. 1.31 N. R- 10b W. 

Section ft, Lol 4 
T.i:12N.R 106 W. 

Section 28. NW V 4 SWV 4 . NKV 1 SEV 4 
T. 129 M., R 107 W. 

Section 13. NK*"'4SF>4 
Section 24. E*4SKV4. .SW*4SK*4 
Tmi N , R 107 W. 

Section 2, l,oti 3. 4. SMiNVV % 

T.1.32iNi„K 107 W. 

Section 2ft. NK^\K%. SWVi. SWSE'A 
A>9(regfiting 4707.02 iicreg 
Nolo: llie entiw 4797.02 ncrei liited nbovr 
i»>n not t>e uiccJ in thi» propoied exchan^p?, 
^ty ihote Inridji neci'giwry to obtnin 
Bufflcfenl cfrilLirs and equalise vnluex will be 
cxi li.ippeci 

In ecchange for these public Linds, the 
United Stdte.s will acquire the surface 
estate in the following dc^critjed lands: 

Eiftb PrifuipAl Meridian. North Uakole 
T.131N.. R 100 W, 

Section laWVb 
Section 1.5, NWVi 

Section 22. N N WSW NW ‘yiSl : S 

Soilion 23, Luts 2, 3. W ViNE%. 

NEV4\WV4NVV^, NEWNW^iN 


WSNW»4. SV4NW'4NVVV4. NW»4. 

.S»5NW‘ svvy,. NWVi. SWVi. 

VV15SEV4 

S*M ilon 2-1. Lot 0 

Section 25. IjijI 2. 3. W^/^NWWi 

Section 26, S9t. NW* iSW^i. NK’^SEV. 

Section 27, NVV*.‘4NEW. S»4NF»4. NWSf:V4. 

SWy4SE*/4 

Aagregijling J 2168.85 ecnit 

Comment Ihnioil: For a p4»Hoii of 45 
days from the date of this iiolice, 
iniprested parties may submit comments 
to the ni.stri«;t Managifr, fliireau of Uind 
Managenienl, 2t)4 Sims Street, F.O. box 
1229. Uickinstm. North Dakota 58tj02, 

Any adverse comments will lie 
evaluated by the BI.M Montana Slate 
Director, who may vacate or modify this 
realty action and issue a decision for the 
Department of Intorior. ParlieH 
adversely affected by I ho decision have 
the right to appeal to the interior ikiard 
of loind Appi?aJs. In the absimci! of any 
action by the State Dircrior, this nrally 
action will become a Final derermintition 
of the Department of the Interior. 

FOR FURTHER INFORMATION CONTACT:. 
Detailed information conraimiiig this 
exchange, including planning 
documents, the environmental 
assessment and land report is available 
fur review at the Dickinson District 
Office. 

SURPtEMCNTARY INFORMATION: The 

publfcation of this notlr>e segregates the 
public lands described aliove from 
selllement, s^ile, location and entry 
under the public land laws, including the 
niUiing laws but nut from exfrhange 
pursuant to section 206 of the Federal 
l^and Policy and Management Ad of 
1976 

'Hie exchange of public lands will be 
NubiecI to: 

1 Reservation of all minerals in the 
lands to the United Statin* together with 
the right to explore, prospect for, mine 
and remove some under applicable law 
and regulations; 

2. Reservation of right-of way for 
ditches or canals to the United States 
pursuant to with 43 U.S.C 945: 

3. Alt valid and existing rights and 
reservations of record. 

Tliif exchange is consistent with the 
Bureau of l^nd Management policies 
and planning. The public interest will be 
served by completion of Ibis exchange. 

Dated Df?cpmt>cr 10. 1985. 

Dene C. Campbell, 

Ac/>ng. Dtslrwi Manojier 

|KR Due, 85-30905 Filtnl 12-30-85; 8:45 am| 

■It UNO CODE «3tO-ON-ll 


I OR 385101 

Ready Action; Direct Sale of Public 
Land in Baker County, OR 

SUMMARY; The following binds an? 
suitable for sale under seclion 20.3 and 
2<W of the Fedf?ral l^nd Policy and 
ManogemenI Act of 1976. 43 U S.C. 1713 
and 1719, at no less than the appraised 
fair market value. 

Serial No>:Of( 38510 

Ij*)*uI DencHfHitin: T 8 S.. R 45 K. W M. Src. 

28 W»7W WSK*4SW% 

At.rt.rj^r 1000 

Value: Sft.inri 

Mm/mum Bui Ih^fHmit: UOX. 

Oiihhny B/at.tHlunr: Direct. 

The above described lands are herifby 
segreg,itf?d from appruprialinn under the 
pubtic land laws, including the mmrng 
laws, but not from sale under Ihir above 
cited statute. 

The sale will be hebi on March lo, 
19B(k at the Bureau of Uind 
Maniigement. Baker Resource Area 
Headquarters, New Federal Building, 
P.O. Box 987. Baker. Oregon 97814. 

3*he subject parcid is difficult and 
uneconomical to manage as pari of the 
public lands because of its 
characteristics, and Is not sutfdhle for 
iiuiniigemenf by another Federal agency. 
The sale will resolve u nonwillful 
unaulhori/ed occupancy and, then tiy. 
serve an impOi tonl public objective. 'I he 
sale is r.onsfstcnt with BlAFs planning 
for the land InvotviHj and the public 
interest w ill be &€.»rved by offering Ihls 
land for sale. 

Didders must be U.S. cillzen.s. 16 years 
of age or more, a state or slate 
instrumentality authorizmi to hold 
property; or a corporation authorized to 
own real estate in the state of Oregon. 

Direct sole prourdures are being uhftJ 
since a competitive sale is not 
appropriate and the public interest 
would best lie served by the direct .vale 
because this land action would resolve a 
nonwdiful unaiithoriEed use and 
occupancy. Further detailed inbmnation 
roiua*rning the sale, including tiie 
planning documents, environmental 
oMeasmenl, land report, and record of 
decision, are available for review at the 
Baker Resource Arm Headquarters, 

New Federal Building. Baker. Oregon. 

The parcel identified by S»Tial No. OR 
38510 is being offered to Ms. Marvjo 
Slephf3ns using direct sale procedures 
authori/.ed under 43 CF'R 2711,3-3. The 
land will be sold at fair market value to 
M.s. Mary jo Stephens without 
competitive bidding. 1 he prospective 
pundtaser is required to render a 
minimum deposit of 30 percent of the 
purerhase price by *March 19,1966, and 
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Ihe bulunce within IBO days of the sale 
date. The bid rnusi be accumpanieii by a 
certified check. posUd money order, 
bank draft or cashier's check, made 
payable to the Department of the 
lritenur-BI.M for at least 30 p^^rcenl of 
the sellmg price. The emtire purchase 
jirice may be rendered at this lime. If the 
bid/purchasc price is made by mail a 
separateaealed envelope should be 
enclosed within the mailing cnvelo^H! 
and clearly marked, in the lower left 
hand corner. "Did or Ihirciiasc for Public 
l^nd Sale OR 3B510. Baker County. 
Oregon. .March Itk 1986", If the deposit 
is not submitted or the full purchase 
price nut rendered within 180 days of 
the sale date, the preference right is 
canceled, the deposit will be forfeited, 
and the parcel may be sold through 
competitive bidding procedures. 

TERMS AND CONDITIONS OF SAUE: llie 
terms and conditions applicable to this 
sale arc: 

1. A right-of-way for ditches and 
canals will be reserved to the United 
States under 43 U.S.C. 945. 

2. The mineral interests being offered 
for conveyance have no known mineral 
value. A bid will also constitute an 
application for convey«Tnce of the 
mineral estate, in accordance with 
section 209 of the Federal Land Policy 
and Management Act 43 U.S.C. 1719. 

The prospective purchaser must include 
with her bid deposit a non-rcfundable 
$50.00 Tiling fee for the conveyance of 
the mineral estate. 

3. The patent will be issued subject to 
all valid existing rights and reser\'aUons 
of record. 

4. The Bureau of I^nd Management 
may occept or reject the offer, or 
withdraw the land or interest in the land 
from sale, if in the opinion of the 
Authorized Officer, consummation of 
the sale would not be fully consistent 
with the Federal Land Policy and 
Management Act or other applicable 
laws. 

5. The sale parcel will be SUBJECT 
TO: 

a. Such rights for public road purposes 
as Baker County, or its successors in 
interest may have pursuant to a road 
right-of-way RS 2477 (43 U.S.C. 932). 

b. Such rights for Tobin Irrigation 
Ditch purposes as John W. Stansberry, 
President of Tobin Irrigation Ditch 
Company, or his successors in interest 
may have, pursuant to the Act of July 26, 
1866 (43 U.S.C 661). 

COMMENTS; For a period of 45 days from 
the dale of publication of this notice in 
the Federal Register, interested parties 
may submit comments to the Area 
Manager. Baker Resource Area 
Headquarters. Bureau of I.and 


Management, New Federal Building. 
P.O. Box 987. Baker. Oregon 97814, 
telephone (503) 523-6391. Rxt 324. 

Objeettons will l>e reviewed by the 
District Manager, Vale District Office, 
100 Oregon Si., P.O. Ikix 700. Vale, 
Oregon 97918 who may sustain, vacate, 
or modify this realty action. In the 
absence of any objections, this really 
action will become the final 
detcrminnlion of the Department of the 
Interior. 

Ilutrd: Urcemlwr 10. 19R5. 
lack D. Albright. 

Area Manager. 

|FR Doc. 85-30903 Filed 12-30-85; 8:45 ami 
atLUNQ CODE 43tO-3S-ll 


National Park Service 

National Register of Historic Places; 
Notification of Pending Nominations 

Nominations for the following 
properties being (xmsidered for listing in 
the National R<!gister were received by 
the National Park Service before 
December 21,1985. Pursuant to § 60.13 
of 36 CFR Part 60 written comments 
concerning the significance of these 
properties under the National Register 
criteria for evaluation may be forwarded 
to the National Register. National Park 
Ser\ ice. U.S. Department of the Interior, 
Washington. DC 20243. WTilten 
comments should be submitted by 
January' 15.1986. 

Carol D. Shull 

Chief of RegisUvtioik Natiotia! Register, 

COIXIRADO 

Boulder County 

Boulder, Biyuidcr Post Office (US, Post 
Offices in Colorado, t900~-t94t TR), 1905 
Fifteenth St. 

Ddia County 

Delta. Delta Post Office and Pederai Budding 
(US, f\Mt Offices m ColoroikK 
TR), 360 Meeker St. 

El Paso County 

Colorndo Springs. Colorado Springs Post 
Office and Federal Courthouse (US, Post 
Offtces in Colorado, tPIXF-ttHl TRf 210 
Pikes Peak Avc, 

'Manilou Springs, Manitou Springs Past 
Office (US Post Offices ia Colorado, 
tffOB-mt TR), 307 Canon Avc. 

Fremont County 

Canon City. Canon City Post Office am! 
Federal Budding (US Post Offices in 
Colorado, 190^-^1941 TR). Fifth St. and 
Macon Avc. 

Florence. Florence Post Office (US Past 
Offices in Colorado, 1900—1941 TR), 121 N. 
Pikes Peak St. 


Carfield County 

Rifle. Rif!v Post Office (US. fhrst Offhxs in 
Colonn/o, 1900—190 IR) Kailroad Avc. 
HfiiJ Fourth St. 

tail Animas County 

TrinUi«id. TnntdiNi Post Office (US Ihwt 
Offices in Colorofh, 1900—1941 THK 301 F. 
Main St. 

Logan CoMinly 

Sterling. Sterling hmt Office, Fetlend 
Budding, and Federal Courthouse (US 
Ihist Offices in Colorado, 1900—1941 TRf. 
Third and Popular Sts. 

.Montrose County 

Montrose, Montrose Ptrst Office (US Post 
Offices in Colorado, 1900—1941 TRf 321 S 
First St. 

Morgan County 

Fori Morgan. Fori Morgan Post Office (US. 
Post Offices in Colorado, 1900—1941 TR), 
30n Slate St. 

ProHers County 

Lamar, UmHir Post Office (US Post Offices 
in Colorado, 7900-1941 TR). 300 S Fifth St 

Rio Grande County 

Munte Visto. Monte Vista Ihiat Offict* and 
Federal Rudding (US Post Offices in 
Colorado. 1900—1941 TR). Washington and 
Second Ave 

DISTRICT OF COLl/MBIA 

WaUiinglon 

Plymouth (The). 1236 llth St.. NW 

GEORGIA 

Fulton County 

AlUnta. Brookhaven Historic Distru L E. of 
Peachlree-Dunwoody RcL« and N. A E. of 
Peachtree Rd. (also in DeKalb County) 

Tift County 

Tiflon. Tifton Commercial Historic Dtstnti. 
Main St.. Line Ave*. 5>econd and Third Sts 

LOinSlANA 

Caldwell Parish 

Columbia. Shepis Building. Main Si. 

Rapides Parish 

Alexandria. Masonic Budding. 4lh .ind 
lohnston Sts. 

MAINE 

Kennebec County 

Monmouth. Monmouth Academy, Aciidemv 
Rd. 

MASSACHUSETTS 

Hampden County 

Holyoke. United States Post Office^Hotyokc 
Main, 550 Dwight SL 

MISSOURI 

Cass County 

Belton. Wilson, Cowan, House, 206 S. Scott 
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St. Louif (Inck^pendefit City) 

Net^hborhood Cardens Apartments, 1206 N. 
7lh Si. 

NORTH DAKOTA 
Dunn Ccmnly 

New I iraiiec. Saints Peter and Paul Church 
Grand PoHca 

Grand Fork§, Whethr, Dr. fienry, f(ouB4\ 420 
Franklin St, 

Stuiffnan County 

)amestown»5r*i/(er^<i/7(y//iy, 110 Pint St. East 
OHIO 

lucaa County 

Toledo, Wi'Sinutreiand Historic District, 
Rou^iiy bounded by Bancroft St.. Upton 
Ave.. Potomac Dr., and Parksidc Blvd. 

PENNSYLVANIA 

Bradford County 

T/tJSO Point Farm Prehistoric District 
(3dBr3.4a.49.5i oZet) 

Philadulphlii County 

Ptiliadelphia. Hojiue, Robert S4., House, 100 
IHtlham Rii. 

VIRGINIA 

Culpeper County 

Culpeper vicinity, Elwood, US SZ2 W. 

WEST VIRGINIA 
W'ood County 

Parkersburg. Avery Street Historic DistricL 
Roughly bounded by Spring. Quincy, 

Eighth, Market. NinetiN^nlh, and Avery Sis. 

WISCONSIN 

Milwaukee County 

Milwaukee, Clark How House (West Side * 
Area MRA), 210:^2109 VV. Kilbum Ave. 

|FR Doc 85-30807 Plied 12-30-05; ^45 om| 
nOJNQ coot 4S10-7«MI 


NUCLEAR REGULATORY 
COMMISSION 

(Docktl No. SO-31 

Consolidatod Edison Co. of New York, 
Condsideratlon of Issuance of 
Amendment to Provisional Operating 
LIcensa and Opportunity for Prior 
Hearing 

The U.S. Nuclear Commission (the 
Commission) is considering Issuance of 
an amendment to Provisional Operating 
License No. DPR-5 issued to 
Consolidation Edison Company of New 
York, Inc, (the licensee) for Indian Point 
Cnil No, 1, (the facility) located in 
Westchester County, New York. ‘The 
amendment is in response to the 
iiccnsec*8 application dated October 17, 
1980. as revised October 13,19dl, 


related to deeommissonioning the 
facility. 

The facility is a 615 MWt pressurized 
water reactor located in Westchester 
County. New York. The facility has been 
shut down since October 31.1974. and 
all spent fuel has been transferred from 
the reactor to the spent fuel storage 
pool. By Order dated June 19.1960. the 
Commission revoked authority to 
operate the facility as a nuclear reactor 
and required the licensee to submit a 
dccontmissioning plan. The licensee's 
application dated October 17,1960, as 
reidsed October 13.1961. was in 
response to the Commission's Order. 

llie licensee proposes to retain the 
facility in a safe storage status until the 
expiration date of the Indian Point Unit 
No. 2 license on October 14. 2006. At 
that time the residual radioactive 
material would be removed from the 
facility such that it could be released for 
unresUicted access and Provisional 
License No. DPR-5 terminated. The 
spent fuel would remain stored onsite In 
the interim until a Federal repository is 
available. 

The amendment would revise the 
license to a possess-but-not operate 
status, approve the licensee's 
decommissioning plan and renew the 
license for a period of time up to 
October 14. 2006. or such lesser term as 
the Commission determines to be 
appropriate. License No. DPR-5 was 
issued as a provisional operating 
license, and had continued in effect 
since 1966 under a timely application for 
a full lerm operating license. The 
licensee's plan to dccommisaon the 
facility makes its application for a full- 
term operating license moot. 

Prior to issuance of an amendment the 
Commission will have made findings 
required by the Atomic Energy Act of 
1954, as amended (the Act), and the 
Commission's rules and regulations. 

By January 30.1988, the licensee may 
file a request for a hearing with respect 
to issuance of the subject authorization 
and amendmenL and any person whose 
interest may be affected by this 
proceeding and who wishes to 
participate as a party in the proceeding 
must file a written petition for leave to 
inervene. Request for a hearing and 
petitions for leave to intervene shall he 
filed in accordance with the 
Commisson's "Rules of Practice fur 
Domestic Licensing Proceedings" in 10 
CFR Part 2. If a request for a hearing or 
petition for leave to intervene is filed by 
the above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by the 
Chairman of the Atomic Safety and 
Licensing Board Panel, will rule on the 
request and/or petition and the 


Secretary or the designated Atomic 
Safety and Ucensing Board will issue a 
notice of hearing or an appropriate 
order. 

As required by 10 CFR 2.714. a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under tho*Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding: and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific a8pect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 

Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference s^cduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the action under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be pennitted to 
participate as a party. 

Those permitted to Intervene becomes 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing. Including the opportunity to 
present evidence and cross-examine 
witnesses. 

A request for a hearing or a petition 
for leave to tnter\*ene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission. 
Washington. DC 20555, Attn: Docketing 
and Service Branch, or may be deliver^ 
to the Commission's Public Document 
Room, 1717 U Street, NW,, Washington, 
DC, by the above date. Where petitions 
are filed during the last ten (10) days of 
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the notice period, it is requested that the 
petitioner promptly so inform thi* 
Commission by fl toll-fn^c trlephone coll 
to VVestem Union ot (800) 32&-0000 (in 
Missouri (rtOO) 342-67(K)). The Western 
Union operator should ^ ^pven 
Data^am lilentificution Number 3737 
and the followini; m€*ssd^e addresstHl to 
Herbert N. Berkow, Director, 
Standurdization and Special Protects 
Directorale, Division of FWR Lic^sintit* 
D’ petitioner's name and telephone 
number; date petition was mailed: plant 
name: and publication date and page 
number of this Federal Register notice. 

A copy of the petition should also be 
sent to the Executive Legal Director, 

U.S. Nuclear Ri^gulatory Coniinission. 
Washington, DC 20555^. and to Brent L 
Brandenburg. Esquire. Consolidated 
Edison Company of New York, Inc,, 4 
Irving P)ac:e, New York, New York 
1001X3. attorney for the licensee. 

.Nontimeiy filings of petitions for leave 
to intervene, amended petitions, 
supplenicniai piUitions and/or requests 
for hearing will not be entertained 
absent a determination by tlie 
Commission, the presiding officer of the 
presiding Atomic Safely and Licensing 
Board, that the petition and/or request 
should be gtmated liased up4in a 
balancing of factors spectfied in KtCFH 
2.714(a)(ll(iHv) and 2.714|a). 

For further details with respiH:! to this 
action, see the licensee's 
decommissioning plan dated Oirtober 17, 
1980 HK revised October 13.1981. which 
is available for public inspcrctiun at the 
Commission's I^blic Document Room. 
1717 11 Street. NV\'„ Washington. DC. 
and at the While Plains Public Library. 
100 Marline Avenue. White Plains, New 
York lOtWl. 

Dcitrd Hi UciheSiLi. Mi«r>'ttfniL ihij* IBlh diy 
nf IHxemhcr 19BS 

Fur the Nuclear Kegukitorv (kutimibsiofi. 
Ilfrfhtrrl N. Borko%%. 

OfrtTtvn StomhrxUxfftityn ami 
Projacts Directorate. DirisiotJ of PWH 
i.icrnsnfff-ii. 

|FR Due. B5>31I9I4 Filed 12»3(MtV B:4S ain| 
SaiJNC COOC 7MO-Ot4« 


Iowa; Discontinuance of Certain 
Commission Regulatory Authority and 
Responsibility Within the State 

agency; Nuclear Regufnlorj 
Commission. 

ACTION: .Notice of Agreement with Stale 
of IliWd. 

SUMMAAV: Notice is hereby given that on 
December 11.19B5. Ntinzin |. Palladino. 
Cimirman of the Nirrlenr Regulatory 
Commission anil on December 13.1986. 
Terry F.. Branstad. Governor of the Slate 


of Iowa signed the Agret^ment set forth 
below for discontinuance by the 
Commission and assumption liy !hi‘ 
Slate of C€*iirtin Commission regulaterry 
authority. TTie Agreement is published 
in accordance with the ri*t|tiirpmenfs of 
Pub. L 88-373 (section 2"4 of the Atomic 
Energy* Act of 1954. as amended). The 
Exemptions from the Commisslon'R 
licensing aiithunty have been published 
ill the Federal Register and rodiried as 
Part 150 nf the Commissicm's regulations 
in title 10 of the Code of Fedeml 
Regiilarion.s. 

FOR FURTHCR INFORMATION CONTACr. 
)oel O. loibimau. Office of Stale 
Programs. U.S. Nuclear Reguhiloi> 
Commission. Washingtim. IX^^urKSS 
Phone (3tH) 492-9887. 

SUPPtEMENTARY INFORMATION: 

.\greeinenl Between the United Slates 
Nuclear Regulator) Commission and the 
Slate of Iowa for Discontinuance of 
Certain Commission Regulatory 
Authority «in4i Responsibility Within the 
Stale Pursuant to ^:lion 274 of the 
Atomic Energy Act of 1954, as .\memled 

Whereas, The (tnited Statics Niiclear 
Regulatory Commission (hereinafter 
refemnl to as the Commission) is 
authoriziHl undej* section 274 nf the 
Atomic Energy' Act of 1954, .is amended 
(hcreinaflor referred to as the Act), to 
enter fnln agreemrntR with the Governor 
of any Stole prov'iding for 
discontinuance of the regulatory 
authority of the Commission within tin* 
St.ite under Chapter 6.7. .uid 8. and 
sr^ctioii 161 of the Act with resp<'ct to 
byproduct materials as defined in 
sections 1 le. fl) and (2) of the Act. 
source materials, and sp«*ctal nuclear 
materials in quantitii's not .sufficient to 
form a critical mas.s: and 

Whereas. I'he Ciovemor of the Stale 
of Iowa is uulhoiized under Chapter 
138C, CAjiie of Iowa, to enter inlo this 
Agreement with the Coinniissiun; and 

Whereas, I'he Governor of the Slate 
of Iowa certified on August 22,19K5. that 
the State of Iowa (hereinafter refi?rri'd to 
as the Slate) has a program for the 
uintml of nrdiiilton hazards udt*qtiate to 
protect the public health ami safety with 
ri^spcct to the niateruils within the State, 
covennl by this Agreement, and that the 
Slate tlrsires to assume regulatory 
responsibility for such materials: and 

Wherf'ifs, The (Commission found on 
Dl^^.eml>f?r6. 19K.5, that the ptognim of 
the State for the regulation of the 
maleriiils covered by this Agreement i.s 
coiTipatlble w'ifh the Commission’s 
program for the nwhition of such 
materials and is adequate to protect the 
public health and safely; nod 


WhertM.s, The State and the 
(aimmission recognize the desirability 
and importance of cooperation betwee.n 
the Commission and the Sl%ite in the 
formultilion of stand<3rds for protection 
against hazards of radialiun and In 
as.suring that Stale and Cr^mmissfon 
programs for protection again.sl hazards 
of radiation will be coordinated and 
compatible, .ind 

Whereas. The OmmisBion and the 
Stale nrcognize the desirability of 
reciprocal recognition of licenses and 
exemptions from lie ensing of those 
materials subject to this Agreement: and 

VVhereas. I’his Agreenirni is entered 
into pursuant to the pnn ision-s »*f the 
.Atomic Energy’ Act of 1954. a.s amended 

Now, therefore. It is hereby agm^d 
between the (Commission and the 
Governor of the Stale, acting in hehaif ol 
the State, as follows: 

Article I 

Subject to the exceptions provided in 
Articles 11. IV, and V. the Cimimission 
shall discontinue, as of the effective 
dale of this Agreement, the regiildlory 
authority of the Commission in the Stair 
under Chapters 6. 7, and a und section 
IHl of the Act with respect to the 
following materiu!:c 

.A fU product materials as dermeii in 
section 1 le (1) of the Act: 

B. Source materials: and 

C. Spivial nuclear materials in 
quantities not sufficient to form a 
criliral ma.ss. 

Article II 

This Agreement does not provide for 
dl.si'imtinuance uf any aothority and the 
Commission shall retain authority and 
resmmslbility with re.spect to rei^aiion 
f>f: 

A The ainstniction and operation of 
any production ui utilizaliun facility; 

B. The export from or inqiort into the 
United Slates of byproduct, .source, or 
st^ecial nuclear nuiterial, or of any 
production or utiUzatinn facility: 

C. rhe dis|KiBal into the ocean or sea 
of b> producl. sounce. or special nuclear 
waste materials as defineti in 
regulations or orrlers of the Commission 

t) I’he df.spoxal of Midi other 
byproduct, source, or special nuclear 
miilerlal the Commission from lime tu 
lime determines by regulation or order 
should, because of the hazards or 
potential liazanfs thereof, not he .so 
disposed of without n license from the 
OunmiHsion: 

R. Tiie bind disposal of soiirt:e. 
byprndiff t and sper.la) nuclear material 
nH’4‘ive<l from othe*’ piTsonsr and 

F. I'he extrai tion Or concentration of 
source iTiaterial fnun source material nrr 
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and the nianogefnent and disposal of the 
resulting byproduct material. 

\rticle III 

This Agreement may be amended, 
upon opplication by the State and 
approval by the Commission, to include 
the additional arca(s) specified in 
Article II. paragraph E or F, whereby the 
Stale can exert regulatory control o\*er 
the materials stated therein. 

Article IV 

Notwithstanding this Agreement, the 
Commission may from time to time by 
rule, regulation, or order, require that the 
manufacturer, processor, or producer of 
any equipment, device, commodity, or 
other prc^uct containing source, 
byproduct, or special nuclear material 
.shall not transfer possession or control 
of such product except pursuant to a 
license or an exemption from licensing 
issued by the Commission. 

Article V 

This Agreement shall nut affect tlie 
authority of the Commission under 
subsection 101 b. or i. of the Act to issue 
rules, regulations, or orders to protect 
the common defense and security, to 
protect restricted data or to guard 
against the loss or diversion of special 
nuclear material. 

Artida VI 

The Commission will use its best 
efforts to cooperate with the State and 
other Agreement States in the 
formulation of standards and regulatory 
programs of the State and the 
Commission for protection against 
hazards of radiation and to assure that 
Slate and Commission programs for 
protection against hazards of radiation 
will be coordinated and compatible. The 
State w’ill use Its best efforts to 
cooperate with the Commission and 
other Agreement States In the 
formulation of standards and regulatory 
programs of the State and the 
Commission for protection against 
hazards of radiation and to assure that 
the State's program will continue to be 
compatible with the program of the 
Commission for the regulation of like 
materials. The State and the 
Commission will use their best efforts to 
keep each other informed of proposed 
changes in their respective rules and 
rogulations and licensing, inspection and 
rnforcemetil policies and criteria, and to 
obtain the comments and assistance of 
the other party thereon. 

Article Vll 

Ttie Commission and the State agree 
that if is desirable to provide reciprocal 


recognition of licenses for the materials 
listed in Article I licensed by the other 
party* or by any Agreement Stale. 
Accordingly, the Commission and the 
State agree to use their best efforts to 
develop appropriate rules, regulations, 
and procedures by which such 
reciprocity will be accorded. 

Article Mil 

The Commission, upon its own 
initiative after reasonable notice and 
opportfinity for hearing to the Slate, or 
upon request of the Governor of the 
State, may terminate or suspend all or 
part of this agreement and reassert the 
licensing und n*gulatory authority 
vested in it under the Act if the 
Commission finds that (1) such 
termination or suspension it required to 
protect the public health and safety, or 
(2| the State has nut complied with one 
or more of the requirements of section 
274 of the Act. The Commission may 
also, pursuant to section 2741. of the Act, 
temporarily suspend all or part of this 
agreement if. in the judgment of the 
Commission, an emergency situation 
exists requiring immediate action to 
protect public health and safety and the 
Slate has failed to lake necessary steps. 
The Commission shall periodically 
review this Agreement and actions 
taken by the Stale under this Agreement 
to ensure compliance with section 274 of 
the Act. 

Article IX 

Tills Agreement shall become 
eff€>ctive on January 1.1986. and shall 
remain in effect unless and until such 
time os It is terminated pursuant to 
Article Vll!. 

l>uiii* at VVafhlngtuo. Uistnet of Cutumlua. 
in triplicatr. this llth day of December. 1065. 

For the United States Nuclear Regulatory 
Conimijision. 

Nunzio |. Pallnchno. 

Chairman. 

Dime 41 1 l)<Mi Ktoincs, Iowa, in triplM:4ilo. 
this 13lh day of Dcit emltcr. 1085. 

For the State of Inwa. 

I'lfiry K. BninsUd. 

Gf>iTr/K>r 

Dated «t netheicda. Main land, this lOlh day 
of Dotemljer. 10S5. 

For the Untied States Nuclear Regulaloiy 
Comm i Aston. 

G. Wayne Kerr. 

Diwet* >r. Office of Siaie PrtT^tnts. 

|Mt Dck:. 8S-30O16 Filed 12*<«MIS: 6:45 am| 
BILUMa COOC 7MS-t>1>ll 


IDochet No. LRP; ASLBP No. $$-510*02 SP| 

Inquiry. Into Three Mde Island Unit 2 
Leak Rate Data Falsification; 
Appointment of Presiding Board To 
Conduct a Legislative Hearing 

Di'cember 20.196S 

Pursuant to the Commission's Order 
and Notice of Hearing dated December 
18,1985 (CLI-85-18). a Presiding Board 
la hereby appointed to conduct a hearing 
and to render a recommended decision 
concerning the facts surrounding the 
reactor coolant system leak rate data 
falsifications at Three Mile Island. Unit 
2 (TMl-2) prior to Ihe March 28.1979 
accident. The procedures to be 
employed and the issues to be 
addressed by the Presiding Board are 
set forth in the Commission's Order 
which provides for a legislative hearing. 
Except as noted in the Commission's 
Order, the powers and procedures set 
forth in Subpart G of 10 CF'R Part 2 shall 
not apply to this proceeding. 

The names and addresses of the 
members of the Presiding Board arc: 
Administrative Judge James L Kelley. 
Chairman, Atomic ^fety and 
Licensing Board Panel. U.S. Nuclear 
Regulatory Commission. Washington. 
DC 20555 

Administrative Judge Clenn O. Bright. 
Atomic Safety and Licensing Board 
Panel U.S. Nuclear Regulator)* 
Commission. Washington, DC 20555 
Administrative Judge Jerry R. Kline, 
Atomic Safety and Licensing Board 
Panel U.S. Nuclear Regulator)* 
Commission. Washington. DC 20555. 

iAAucd at Bcthf:«da. Maryland, this 20th day 
of Drcemhcr. 1985. 

B. Paul Coltpr. Jr., 

Chief Administrative fudge. Atomic Safety 
ami Licenaing Bmird PaneL 
\yR Di>c- 85-30913 Filed 12-30-85. 8:45 amj 
6MJ.ING COOC 7S90-0V-M 


Regulatory Guides; Issuance and 
Availability 

The Nuclear Regulator)* Commission 
has issued a revision to a guide in its 
Regulatory Guide Series. Ilrls scries has 
been developed to describe and make 
available to the public methods 
acceptable to the NRC staff of 
implementing specific parts of the 
Commission's regulations and. in some 
cases, to delineate techniques used by 
the staff in evaluating specific problems 
or postulated accidents and to provide 
guidance to applic.ants concerning 
certain of the information needed by the 
staff In its review of applications for 
permits and licenses. 
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RogiiltUory Guide 4.16. Reviciiun 1. 
'*\iomioring and Reporting 
Radioactivity in Releases of Radioactive 
Materials in Liquid and Gaseous 
Effluents from Nuclear Fuel Processing 
and Fabrication Plants and Uranium 
Hexafluoride Production Plants.’* 
provides methods acceptable to the .NRG 
staff for developing effluent monitoring 
progTrims and from monitoring and 
reporting effluent data by licensees. 

Comments and suggestions in 
connection with (1) items for inclusion 
in guides currently being developed or 
(2) improvements in all published guides 
arc encouraged at any lime. Written 
comments may be submitted to the 
Rules and Piocedurcs Oranch. Division 
of Rules and Records. Office of 
Administration. U.S. Nuclear Regulatory 
Commission. Washington. DC 20555. 

Regulatory guides are available for 
inspection at the Commission's Public 
Document Room. 1717 II Street NW., 
Washington. DC. Copies of active guides 
may be purchased at the current 
Government Printing Office price. 
Information on current prices may l>e 
obtained by contacting the 
Superintendent of Documents, U.S. 
Government Printing Office. Office 

Box 37062. Washington. DC 20013-7082. 
telephone (202) 27S-2060 or (202) 27S- 
2171. 

(5 u s e S52(ii)) 

Dutt*d at Silver Spring. M»ir>hind. ihm 23ftl 
duy of Decrmher 1985 

For the Nuclear Regulatory Comniifisian. 
Ilentvood F. Ross, * 

lytjputy Dintclur, Office of Nuc/eor 
fiesearvh. 

|FR Doc. 85-30915 Filed 12-30^: 645 Jim| 
WLUNG COOC 7S«O-0f>M 


SECURITIES AND EXCHANGE 
COMMISSION 

IRaleate No. »C-14862; File No. 812-62621 

Orexel Burnham Lambert Inc.; 
Application and Temporary Order 

l3iM:emher20.1985. 

Notice is hereby given that Droxel 
Burnham L<iml>ert Incorporated 
F'Drexer or the "Applicant”), filed an 
application on December 18,1985 
requesting an order of the Commission 
pursuant to section 9(c) of the 
investment Company Act of 1940. as 
amended (the "Act"), exempting Drexcl 
from the provisions of Section 9(a) of the 
Act in respect of the circumstanues 
described below and a temporary 
exemption from section 9(d) pending the 
Commission's detenuinalion of the 
application for a permanent exemption. 


Drexel states that it serves as 
investment adviser and distributor 
(principal underwriter] for the Drexcl 
Burnham Fund, the DBL Cash Fund Inc., 
the Drexel Scries Trust, the DBL Tax- 
Free Cash Fund Inc. and Benefactors 
Money Market Fund Inc., and Drexel or 
affiliates of Drexel serve as investment 
adviser of the Maxim Sere,> Fund Inc. 
and the Dn^xel Bond-Debenture Trading 
Fund (collectively, the "Funds"), each of 
which Droxel stales is an investment 
company registered under the Act. 
Drexcl states that from time to time it 
acts as a depositor and sponsor for unit 
Investment trusts (the "UITS") 
registered as investment companies 
under the Act. In addition, Drexel states 
that it may serve as an investment 
adviser, principal underwriter or 
depositor for other registered investment 
companies in the future. 

Drexel states that It is a registered 
broker-dealer and registered investment 
adviser. Drexel states that as distributor 
(principal underwriter) for the Funds, it 
engages in the sale and redemption of 
shares of the Funds with their 
shareholders, as well as additional 
investors in the Funds. Drexel also 
makes a secondary market for units of 
the various scries of UITs it has 
sponsored and anticipates doing so with 
respect to UITs sponsored by it in the 
future. 

Applicant states that on or about 
December 19,1985 Drexel and a 
managing director in its corporate 
finance department. Stanley S. Trotman. 
|r. 1‘Trotman"). each consented to the 
entry of a final fudgment and order of 
permanent injunction in an action 
commenced by the Commission in the 
United States District Court for the 
Southern District of New York entitled 
Securities and Exchange Commission v. 
Drexel Burnham lujmfM^rt Incorporated 
and Stanley S. Trotman. /r., 85 Civ. 9853. 
The Commission's complaint alleged 
that Applicant and Trotman had 
violated sections 17(a)|2) and 17(a)(3) of 
the Securities Act of 1933 in connection 
with Drexel's due diligence investigation 
for the underwriting of approximately 
$25.6 million of securities issued by 
Flight Transportation Corporation 
("Flight") in )une 1982. Drexel states 
that, without admitting or denying any 
of the non-jurisdictional alli^gutions in 
the complaint, it and Trotman each 
consented to the entry of a final 
judgment enjoining and restraining them 
from engaging in any transaction, 
practice or course of business in 
violation of sections 17(a||2) and 17(a)(3) 
of the Sf!curities Act of 1933 in 
connection with the offer or sale of any 
securities and providing for other 
equitable relief with respect to due 


diligence Investigations for public 
securities offenngs to (>e underwritten 
by Drexcl. 

Applicant states that the activities 
forming the basis for the consents to the 
injunctions took place during the period 
from approximately November 1981 to 
)une 14,1982. during which time Drexcl 
acted as co-lead manager for two public 
offerings of Flight securities. 

Applicant states that on |une 18.1982. 
the Commission hatted trading in Flight 
securities and commenced an injunctive 
action against Flight and its chairman in 
the United States District Court for the 
District of Minnesota. Applicant states 
that on June 23,1962, it commenced a 
class action In the District Court in 
Minnesota Hgainst Flight and others on 
behalf of all purchasers of Flight 
securities in the two June 1982 offerings. 
Applicant states that its lawsuit sought, 
inter alia, imposition of a constructive 
trust on the proceeds of those offering 
for the benefits of the purchasers. 
Applicant states that as a result of the 
Commission's prompt commencement of 
its action and the filing of Drexel’s 
constructive Intst claim, most of the 
proceeds of these offerings were seix^^i 
from a bank in New jersey and 
ultimately placed in a segregated 
account under the supervision of the 
District Court in Minnesota. 

Applicant states that in the months 
that followed, several civil class action 
lawsuits were commenced in the District 
of Minnesota, in many of which Dri*xe] 
was named as a defendant, and that in 
April 1984. Drexel entered into a 
settlement agreement disposing of all 
claims asserted by and against it in 
connection with Flight. Applicant states 
that the net effect of the settlement is 
that Drexel and the underwriting 
syndicates for those offerings have paid 
$:t.HOO.OUO in cash to settle the class 
actions and have made additional 
payments to settle certain other claims 
against them that were prosecuted 
outside the District of Minnesota. 

On Februry 23, 1983, the Commission 
issued a formal order of private 
inveoitigation entitled In the Matter of 
Trading tn the Securities of Flight 
Transportation Corporation. Appliciint 
states that following the CoinmUsion's 
private investigation and in settlement 
thereof, Drexcl and Trotman consented 
to the entry of the above-referenced 
injunctions without admitting or denying 
any of the non-jurisdictional allegations 
of the Commission's complaint. 

Applicant states that, subsequent to 
the events that formed the basis for the 
consents, it conducted a comprehensive 
review of its procedures for due 
diligence investigations in connection 












53411 


Federal Re^wler / Vol, 50. No. 251 / TiiendHy, Dcceml>er 31, 19ft5 / Notices 


wifb public ofTprinipi nnd implpnipnlpd 
( ortaiin rhaiipcs in ihojw* prncpdiin?*. 
inclutlinit mtoraJio, ptacin^ ciddPfl 
rmphuHUS on cunlacts with third parties. 

Section 1I(m) of the Act. insofar hs it is 
pertinent lu!re, <h6quiilifips any person 
or any company with which sui.h person 
is affiliated from serving or jicling in the 
Ldpadly of an investment adviser, 
principal underwriter or dopoHitoi of 
uny rpKis^cred investment compiiny. if 
such person has been permanently or 
irmporarily enjoined from en^aKing in or 
continuing any conduct or practice in 
connection with the purchase or side of 
any security. Applicant does not 
( tmeede that the injunctions would 
disqualify it under section 9(u| of the 
Act. In order, however, to resolve fully 
any questions as to the applicability of 
that Section and in full compliance with 
all applicable Federal securities laws. 
Applicant has submitted this 
Applfcntion pursuant to section 9(c) of 
the Act for exemption from the 
provisions of section 9(a). 

Section 9(c) of the Act provides thiit 
upon application, the Commission shall 
«ranl an exemption from the provisions 
of section 9(a] either unconditionally or 
on appropriate temporary or other 
conditional (uisis if it is established that: 
(a) llie prohibitions of section 9[a), as 
applied to a spccinc {icrson. are unduly 
or ilisproportionately severe; and (b) the 
nindiicl of that person has such os 
not to make it against the public in1erc.s( 
or protection of investors to grant the 
Application. 

In support of its position (hat the 
( ommisaion should grant Drexel an 
exemption from the provisions of section 
9(a) of the Act. Drexel ha.s represented 
the following: 

1. The allegations of the Commission’s 
complaint, the terms of the injunctions 
and the facts and circumstances to 
which they relate In no way Involve any 
acMvitles of the Funds. Drexers 
activities on behalf of the Funds or the 
UlTs or Drcxcra activities with respect 
to any of its other Investment advisory 
or brokerage clients and customers. 

More than three years have elapsed 
since the activities alleged in the 
complaint took place. 

2. The injunctions were consented to 
without admitting or denying the non- 

) insdictionei ollcgations of the 
complaint and without consenting to the 
Atijudicatloo of any wrongdoing or 
liability. 

3. Drexel has paid substantial 
amounts In settlement of private civil 
class actions and other actions arising 
out of the two |une 1992 public offerings 
of Flight and has taken steps to improve 
upon the due diligence investigations it 
undertakes In connection with public 


securities iifferiiigs for which it acts us 
brad underwriter, including, /V;/er/>//>/. 
placing added emphasis on contacts 
w’tth third parties. 

4. The prohibitions of section 9|a) 
would be unduly and dispmporllonatf*ly 
severe as applied to l)rf?xel tKHamse 
they would deprivi? thi,* Funds of 
Drexers Investment advisfiry and 
distribution services ami deprive the 
UlTs of Drexer.s market making 
function. The prohibitions of section 9(a) 
could thus operate significantly to the 
detriment of the financial interests of 
the Funds and their sh.infholders nnd 
unitholder of the UfTs. none of which 
was affected In any way by thi* events 
that gave rise to the complaint and the 
injunctions. Trolman is not Involved in 
the ar.liviliirs of the Funds or the UlTs or 
in the activities of Drexel and Its 
afniintifs in connection therewith. 

.5. Ihe prohibitions of serdion 9(a|. In 
the extent applicable, would unfairly 
deprivi? Drexel of its ability to serv'e as 
an inve.siment adviser, principal 
underwriter or depositor to other 
registpn*d Invcfslmenl companies in the 
future. 

6. The events ihol gave rise to the 
com^daint and ifte Injiinctiuns are not 
such as to make it against the public 
interest or prtilection of investors to 
grant Applicant’s application. 

7. In oi^er to maintain unintcrruptt*d 
operations of the Funds and the Urrs. it 
is necessary and appropriote in the 
public interest and consistent with the 
protection of investors nnd the purpows 
fairly intended by the policy and 
provisions of the Act that the temporary 
exemption requested hcrf*in he tssi^ed 
forthwith. 

a In making this application. 

Applicant acknowledges, understands 
and agrees that this application and any 
temporary exemption issued herein shall 
be without prejudice la and shall not 
limit the Commission’s rights In any 
manner with respect to. any 
Commission investigations or 
enforcement actions pursuant to the 
Federal securities laws, or the 
consideration by the Commission of any 
application for exemptions fmm 
statutory requirements, including, 
without limitation, the consideration of 
the instant application for a permanent 
exemption pursuant to Section 9(c) from 
the provisions of section 9(a) of the Act 
or the revocation or removal of ony 
temporary exemption granted in 
connections wit)i this appHf:ation. 

9. Applicant has never before applied 
for an exemption from the provisions of 
section 9(a) of the Act. 

10. In consenting to a settlement of the 
Commission’s civil action. Applicant has 
relied on on agreement by the Staff of 


the Commission not to oppose its 
itpplication for temporary' and 
permanent exemptions from the 
provisions of section 9(a) of the Af t. 
luised solely on the injunctions 

Accordingly, the application 
luinclttdes that Applicant Imtieves that 
granting the requested order and 
temporary order, pursuant to section 
9(c) of the Act. exempting Drf.*xel from 
the provisions of section 9|nJ of the Act. 
is not inconsistent with the public 
interest and thi* pmli.Tlion of invirstors 
and the purposes fairly intended by Ihcf 
policy of the Act. 

The Commission has considered the 
matter and finds that: 

(1) The prohibitions of section 9la) 
may be unduly or disproportionately 
severe as applied to Dn*xel In this case* 
and 

(2) In order to maintain the 
uninterrupted services |>ruvidid by 
Drexel to the Funds and the; L'lTs. it is 
appropriate in the public intf^resi. and 
consistent with the protection of 
Investors and the purposes fairly 
intended by the policy and the 
provisions of the Act. that a temporary 
order be issued forthwith. 

Accordingly, it is hereby ordered that, 
pursuant to section 9(a) of the Act. 

Drexel In? and hereby is granted a 
temporary exemption from Ihi.* 
prohibitinns of section 9(a) of the Act 
resulting from the injunctions issui^d 
against Drexel nnd Trolman. pending 
final delertnI nation by the Commission 
of the application for an order granimg 
an exemption from lho84» pruhibliions: 
provided, however, that lbs temporary 
exemption is conditioned upon 
Applicant’s compliance with its 
undertakings as set forth obovc. 

Notice is further given that any 
interested person may, not later than 
January 17,190C at 5;30 p.m.. submit to 
the Commission In wnling a request for 
a hearing on the opplicalion 
accompanied by a statement as to the 
nature of his or her interest, the reasons 
for such request, and the Issues, if any. 
of fact or law proposed to be 
controverted, or he or she may rf?qiiesl 
that he or she he notified if the 
Commission shall order « hearing 
thereon Any sucdi communication 
should be addressed. Secretary, 
Securities and Exchange Commission. 
Wa.shington. IX! 20549. A copy of such 
request .shall be served personally or by 
mail upon Applicant at the address 
staled aljove. f*roof of such service (by 
afndavit or. In the case of an altomey- 
at-law. by certificate) shall be filed 
oontemponineously with the request. As 
pnn-ided in Rule of the Rules and 
Regulations promulgated under the Act. 
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4in ordrr dispostn)^ of the applicotion 
hen’in will he insued as of course 
following said dale unless the 
Qimniission Ihereofler orders a hearing 
u[>on nfqut:si or upon the Com mission's 
own motion. Persons who reouest a 
heairnig. nr advice as lo whether a 
hearing is ordered, will rc?celve any 
notices and orders issued in this matter, 
including the dale of the hearing (if 
ordered) and any p4islponemeiilfi 
thereof. 

By ih*’ (^im miss ion. 

|cihn \Vhi!el<*r. 

Si\ rrfary 

jfK Doc H,V Mmi Kilwl 12 - 30 ^^ «m| 

flfiUNQ cort Mio-cias 

IRetease No. 35-23960; 70-71931 

Kingsport Power Co. et al.; Proposed 
Issuance and Sale of Lonp-Term Notes 
to Banks Under Term Loan 
Agreements 

Di««>'mlM.'i 23. 

Kingsport Power Company 
(‘'Kingsport *). 40 Franklin Road. S.W^ 
Roanoke. Virginia 24011. Michigan 
Power Company (“Michigan"). P O. Box 
413, Thrive Rivers, Michigan 49003. Ohio 
Valley Flleciric Corporation ( OVEC"), 
P.O. Box 400, Piketon, Ohio 45061 and 
Wheeling Electric. Company 
(“Wheeling*). 51 Sixteenth Street. 
Wheeling. West Virginia 26003 
(individually and collectively hereafter 
“llcfclarant' and "Declarants"), electric 
utility suhsidiaries of American Electric 
Power Company. Inc. (“American*). 1 
Riverside Plaza. Columbia. Ohio 43215. a 
registered holding company, have filed a 
declaration with this Commission 
pursuant to sections 6(a| and 7 of the 
Public Dlility Holding Company Act of 
1935 (‘.\ct “) and Rules 42(bJ and 50(a)(2) 
i hereunder 

OVKC and its wholly owned 
subsidiary, Indiana Kentucky Electric 
Ciirporation. opi»rale electric generation 
facilities for the principal purpose of 
supplying electric power lo an agency of 
the United States of America. The 
mpitat stock of OVEC is jointly owned 
by American. Allegheny I\)wer System. 
Inc., a registered holding compony. and 
several other utility companies, w'hlch. 
pursuant to a power agreement, provide 
supplemental power to. and purchase 
surplus from. OVEC and its subsidiary. 

By orders dated September 13.1962, 
October 6, 198Z December 21,19B2. 
December 22,1982, December 29.1982 
and March 23. 1983. (HCAR Nos. 22633, 
22W>3. 22791. 22797, 22695 and 22866. 
respectively) the Commission authorized 
Kingport, Michigan. OVEC and 
Wheeling to enter into fixed rate term 


loan agreements with Citibank. N.A 
(’’Citibank") for up to SIO million each. 

Dei lurants request authorization to 
refinance the above maturing fixed rate 
term Imin agreements with Citibank (the 
“Citibank Agreements") and the 
unsecured promissory notes Ihcreuniier 
by each issuing up lo $10,000,009 
at^gregale principal amount of un.secured 
promissory notes ("Notes") in 
connection with borrowings from one or 
more commercial banks, pursuant lo 
proposed Term Loan Agreements 
("Agreements"), for terms of not less 
than two nor more than ten years, TTve 
Notes of Kingsport. OVEC and 
Wheeling, will bear interest on the 
unpaid principal amount at a fixed rate 
of interest not greater than 13% per 
annum. In the case of Michigan, the 
Notes would bear interest at one of the 
following interest rule pricing bases to 
be selected by Michigan; (1) A fixed rate 
of interest not greater than 13‘V per 
annum (the “Fixed Rate"). (2) A fixed 
interest rnlc for one, two. three or six 
months €*qual to Vs of 1% per annum 
above the applicable London Interbank 
Offifring Rale or (3) a floating interest 
rate equal to the bank's prime rale (as 
defined in the Agreement). Michigan's 
Agr4H»menl would further provide that 
Michigan could switch among the above 
pricing bases on which its Notes would 
bear interest, subject to certain 
exceptions, provided that once the Fixed 
Rate pricing basis was selecteti it would 
irrevocably be the interest rale of its 
Notes until maturity. 

No compensating balances shall be 
maintained or fees paid in the form of 
substitute interest by the Declarants 
under the Agreements. The Agreements 
further specify that, in the event a Note 
is paid prior lo maturity in whole or in 
part, a Declarant shall pay a fee to the 
lending bank calculated lo reimburse the 
bank for interest lost, if any, as a result 
of the prepayment. Declarants will apply 
all of the proceeds of the Note or Notes. 
dl the time of such borrowings, lo the 
repayment of maturing notes evidencing 
indebtciiness under the Citibank 
Agreements. 

The declaration and any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference, interested 
persons wishing lo comnienl or request 
a hearing should submit their views in 
writing by (anuary 16.1980. lo the 
Secretary, Secunties and Exchange 
Commission, Washington, DC 20549. 
and serve a copy on the Declarants at 
the addresses specified above. Proof of 
service (by affidavit, or. in case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 


issues of fai.l or law that are diNpiPed. A 
person who so requtrsis will be notified 
of any hearing, if ordered, and will 
rereivc a copy of any notice or ordiT 
issued in this matter. After said date, the 
di^claration. as filed or as it may bo 
amended, may be permitted lo become 
effective. 

For lh«« Cummisslon. by Ihr Division of 
Inveiilmrnl Management. purKuanl lo 
(iitlegaircl Huthority. 

John Whcripf, 

|FK Doc a5-306m Fiknl 8:45 uni| 

wtuMC ooo€ icio- 01 -e 


IRelease No. tC-14863; File No. S12-6162I 

PrudentiaFBdche Adjustable Rate 
Preferred Stock Fund, Inc., el al.; 
Application for Order Pertaining to 
Exchange Offers and Contingent 
Deferred Sales Loads 

Dirccmiior 20. lUBTi. 

Nollce is hereby given that Prudential 
Bache Adjustable Rale Preferred Stock 
Fund. Inc., ITudential-Bache California 
Municipal Fund. Prudenlial Boche 
Equity Fund. Inc., Pnidential-Bache 
Global Fund. Inc^ Prudenlial-Bcir.ht* 
Covi»rnmenl Plus Fund, Inc., Prudential 
Barhe GovemmenI Sc?curities Trust, 
Pnidenliiil-Bache Growth Opportunity 
Fund. Inc.. Prudential'Bachc High Yield 
Fund. Inc.. Prudential-Bache High Yield 
Municipals, fn*:., Prudential Bache 
Mouey.Vldii Assets Inc., PrudenliaL 
Bac'he Municipal fierics Fund, 
Prudential'Biirhe Option Growth Fund, 
Inc.. Pnidential-Bache Quality Income 
Fund. Inc., IVudenlial-Bache Research 
Fund. Inc., PrudenliaLBache Tax-Free 
Mi*ncy Fund, Inc. and Prudcniial-Bache 
Utility Fuud, Inc. (collectively. “Funds") 
and l^identiaLBache Securities Inc. 
(“Prudenlial-B^iche". and together with 
"Funds", "Applicants") each at One 
Seaport Pla/a, New York, NY 1029Z 
filed an application on |uly 31. 1965. and 
an amendment Ihereto on December 10. 
1985, for a Commission order (i) 
pursuant lo section 11(a) of the 
Investment Company Act of 1940 
(“Act") peiTnittiiig certain offers of 
exchange among the Funds and any 
future funds principally distributed by 
Prudential-Bache and (ii) pursuant to 
section 6(c) of the Act exempting those 
exchanges from the provisions of section 
22(d) of the Act lo permit variation, 
defcrnil or waiver of any otherwise 
applicable contingent deferred sales 
load C’CDSL"). All interested persons 
are referred lo the application on file 
with the Commission for a statement of 
the representations made therein, which 
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lire suininurized below, and to Ihc Act 
and the rules thereunder for the text of 
the relevant provisions. 

Applicants represent that each Fund 
is registered as an open-end investment 
company under the Act. Applicants also 
slate that Prudcntlal-Dache is the 
principal distributor for each Fund and 
maintains a continuous public offering 
of the shared of each Fund at their 
respective net asset values. 

Applicants state that some of the 
Funds impose no sales load (**No-Load 
Funds**) and that, pursuant to a 
Commission order issued July 1,1985 
(Investment Company Act Release No. 
14615], some of the Funds may impose a 
COSL ('*CDSL Funds'*). Applicants also 
state that some of the CDSL Funds 
previously imposed an initial sales load 
(’ Former Load Funds**) rather than a 
CDSL. 

Applicants propose the following 
I ransactions: 

(1) Shares of any CDSL Fund may be 

1 Aclmngcd for shares of any other CDSL 
Fund without imposition of a CDSL until 
subsequent redemption, at which time 
the rote of the CDSL of the Fund from 
which the shares ore being redeemed 
will be imposed but calculated from the 
date of the initial purchase of the 
exchanged shares; 

(2) Shares of any CDSL Fund may be 
exchanged for shares of a No-Load Fund 
without imposition of the CDSL until 
•subsequent redemption, at which time 
the rale of the CDSL of the Fund from 
which the shares are being redeemed 
will be imposed but calculated without 
regard to the time such shares were held 
in the No-Load Fund: and 

(3) Shares of a Former Load Fund may 
be exchanged for shares of any COSL 
Fund wMthout imposition of a CDSL at 
the time of exchange or subsequent 
ridemption. Applicants state that each 
exchange would be subject to the 
niinimum investment requirements of 
the Fund shares to be acquired. 
Applicants submit that the proposed 
exchanges will not dilute the assets of 
any Fund. 

Applicants request an order under 
section 11(a) of the Act permitting such 
exchanges since some of the proposed 
exchanges may bo interpreted to be 
made on a basis other than relative net 
asset values. In support of this request. 
Applicants submit that the proposed 
exchange privileges are fair and 
equitable to all Fund shareholders and 
will give them flexibility in their 
financial planning. Further. Applicants 
represent there is no financial incentive 
for Prudential-Bache representatives 
designed to encourage the proposed 
exchan^. Applicants also request an 
exemption from section 22(d) of the Act 


in order that an otherwise applicable 
CDSI. may be varied, deferred or 
waived as described above. Applicants 
represent that they will comply with the 
provisions of Rule 22d-l under the Act 
in connection with the proposed 
variations, deferrals or waivers of the 
CDSL resulting from the exchanges. 

Notice is further given that any 
interested person wishing to request a 
hearing on the application may, not later 
than January 14. 1986. at 5:30 p.m.. do so 
by submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any. of fact or law that ore 
disputed, to the Secretary, Securities 
and Exchange Commission. Washington. 
DC 20549. A copy of the request should 
be served personally or by mail upon an 
Applicant at the address stated above. 
Proof of ser\ii;e (by affidavit or, in the 
case of an attomey-at-law, by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the application will be 
issued unless the Commission orders a 
hearing upon request or upon its own 
motion. 

For the CommiJisian, by the Division of 
Investment Mnnngoment. pursuant to 
delegated nuthiirity. 

|ohn Wheeler, 

Secretary. 

|FK Doc. 85-30055 Filed 12'30^: B:45 sm| 
OtUJMG cooe 


(Release No. 34-227401; File No. SR-NYSE- 
65-481 

Self-Regulatory Organizations; 
Proposed Rule Changes by New York 
Stock Exchange, Inc., Relating to 
Amendments to Supplementary 
Material to Rules 451 and 465 Relating 
to Reasonable Rates of 
Reimbursement of Member 
Organizations in Connection With 
Proxy and Annual Report Mailings 

Pursuant to section 19(b)(1) of the 
Securities Executive Act of 1934,15 
U.S.C. 788(b)|l). notice is hereby given 
that on December 20.1985, the New 
York Stock Exchange. Inc. filed with the 
Securities and Exchange Commission 
the proposed rule changes as described 
in Items, 1. II and 111 below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
changes from interested persons. 


I. Self-Regulator>' Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Changers 

The proposed rule changes consist of 
modifications to certain rates of 
reimbursement as specified in 
Supplementary Material to Rules 451 
and 465 identified as Par. 451 flO— 
**Schedii)e of approved charges by 
member organizations in connection 
with proxy solicitations" and Par. 

465.20—"Mailing charges by member 
organizations". Specifically, the rule 
changes propose to: 

Increase, effective fuly 1,1986. the 
approved reasonable rate of 
reimbursement for initial mailings of 
proxy material by $.10 per set (from $.50 
to $.60 for those meetings which do not 
include a proposal which requires 
beneficial owner instructions ond from 
$.60 to $.70 for those materials which 
include u proposal requiring befiencial 
owner instructions); 

Increase, effective January 1,1986. the 
approved reasonable rate of 
reimbursement for follow-up mailings of 
proxy material by $.10 per set (from $.50 
to $.60 for a selective mailing or from 
$.30 to $.40 for a non-selective mailing); 

Increase, effective January 1,1968. Ihc 
opproved reasonable rale of 
reimbursement for separately mailed 
copies of annual reports by $.10 per 
report (from $.10 to $.20): and 

Establish, effective January 1,1986. as 
a reasonable rale of reimbursement, a 
minimum charge of $3.00 per issuer for 
mailing annual reports. 

II. Self-Regulatory Organization's 
Statement of the Pu.'pose of, and 
Statutory' Basis for. the Proposed Rule 
Changes 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule changes 
and discussed any comments it received 
on the propsed rule changes. The text of 
these statements may be examined at 
the places specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A). (B). and (C) below, of the 
most significant aspects of such 
statements. 

(A) ScIf'Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for the Proposed Rule 
Changes 

(1) Purpose, The purpose of the 
proposed rule changes is to modify 
certain rates set forth in Rules 451 ad 
465 as reasonable rates of 
reimbursement for the forwarding of 
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proxy and annual report mailings to 
beneficial shareowners. 

Member organizations who possess or 
control stock for their customers who 
are beneficial owners of securities arc 
required by the rules of the Exchange to 
transmit proxy soliciting material, 
interim reports, and other material to 
each beneficial owner whenever the 
issuer or other person shall furnish the 
material and give satrsfactory assurance 
that it will reimburse member 
organizations for all out-of-pocket 
expenses, including reasonable clerical 
expenses. 

The processing and transmitting of 
proxy material and the tabulation of 
voles demand a substantial amount of 
clerical work by the member 
organizations. Member organtzutions 
must be prepared to treat each proxy 
solicitation or other transmittal of 
material as an individual exercise 
demanding adherence to detailed 
corporate instructions. In most instances 
time is of the essence, since there is a 
limited period during which material 
received must be mailed to beneficial 
owners and their votes received, 
tabulated and sent to the issuers in 
advance of the stockholders’ mc^eting 
date. Exchange rules require each 
member to maintain detailed records of 
the receipt and mailing of proxy 
material and to record the receipt of 
voting instructions from beneficial 
owners. 

Tlie Exchange has. since 1952. 
published rates of reimbursement it 
deems reasonable. The satisfactory 
assurance of payment by an Issuer of 
these rates obligates the member 
organization to transmit the 
communications to the beneficial 
owners for whom it holds securities of 
the issuer. Member organizations may 
seek reimbursement at rates less than 
the approved rates or, with prior 
notification to and the consent of the 
person soliciting proxies or the 
company, may seek reirobursemenl at 
rates higher than the approved rates. 

(2) Basis, The statutory basts for the 
proposed rule changes is section 6(b)(5) 
of the Securities Exchange Act of 1934 
as amended (“the Act^) which, among 
other things, requires Exchange rules to 
be designed to pnymote just and 
equitable principles of trade, to foster 
cooperation and coordination with 
persons emgaged in regulating, clearing, 
settling, processing inrormation with 
respect to. and facilitating transucUons 
in securities, to remove impediments to 
and perfect the meclianism of a free and 
open market and a national market 
system, and. in general, to protect 
investors and the public interest: and 
not be designed to permit unfair 


discrimination between customers, 
issures. brokers, or dealers, or to 
n^guJate by virtue of any authority 
conferred by the Act matters not related 
to the purposes of the Act or the 
administration of the Exchange. 


(B) Seif Regulatory Organization *5 
Statement on Bur^n on Competition 

The proposed rule changes will not 
impose any burden on competition that 
is not necessary or appropriate in 
furtherance of the purposes of the Act 


(C) Self-Regulatory Organizatfon^s 
Statement an Comments on the 
Proposed Rule Chaitges Received From 
Members, Participants, or Others 


The Securities Industry Associaton. 
through Its Operations Committee, has 
endorsed the changes. 

Ihe American Society of Corporate 
Secretaries, through its Securities 
Industry Committee, had no obfctrtion In 
the changes. 


III. Date of EffeclivesMiss ol the 
Proposed Rules Changes and Timing for 
Commisftjon Action 


IV. SolicitalKNi of Conunents 


Interested persons are invited to 
submit nrritten data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six coptes thereof with the 
Secretary. Securities and Exchange 
Commission. 450 Fifth Street. NW.. 
VVashifigtoa DC 20549. Copies of the 
submission, all subsequent amendments, 
all written slaluments with respect to 
the proposed rule changes that are filed 
with the Commission, and all written 
communication relating to the proposed 
rule changes between the Commission 
and any person, other than those that 
may be withheld from the public in 
aexordance with the provisions of 5 
U.S,C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Branch. 
450 Fifth Street, NW^ Washington. DC. 
Copies of such filing will also be 
available for inspection and copying at 


the principal office of the al>ove* 
mentioned self-regulatory organization. 
Ail submissions should refer to the file 
number in the caprtron above and 
should be submitted by |annitry 21.1986. 

For the ConunUsiun i>y Divitiun of Market 
Regulstion. pursuant to delegated authority 
Dated DecemW 23.1965. 

|ohn Wheeler. 

StKrPtory. 

|FK Doc. 0500666 Filed 12-OIMt& »45 itm| 
aruJNO cooe sots-oiHi 


DEPARTMENT OF STATE 


[Public Notice CII-8/921J 


National Committee of tt>e U.S. 
Organization for the Intemationdf 
Radio Consultative Committee; 
Meeting 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such lunger period (t) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed nile changes 
should be disapproved. 


The Department of Stale announces 
that the National Committee of the U.S. 
Organization for the International Radio 
Consultative Committee (COR) will 
meet on (anuary 21. lUBB. at 1:30 p.m. in 
Room 1107, Department of Slate. 2201 C 
Street. NW,. Washington, DC. 

The National Committee assists in thr 
resolution of administrateve/procedoral 
problems pertaining to U.S. CCIR 
activities; prmides advice on matters of 
policy and positions in prqjamtion for 
CCIR Plenary Assemblies and mectfngs 
of the intemational study groups: and 
recommends the disposition of proposed 
U.S, contributions to the intemational 
CCIR which are submitted to the 
Committee for considenitiun. 

The main purposes of the met*ting w ill 
be: 

1. Review of the Final Study Group 
meetings (September-Novemher. 1985); 

2. Review of national and 
intemalionuJ CCIR activities (e^^,* 
InterdepartmenI Radio Advisory 
Commit lee (IKAC) Ad Hoc Group on 
CCIR Matters, Space World 
Administrative Radio Conference 
(WARC) intersessional program, and 
.Mobil WARC preparations: 

3. Preparations for the CCIR Plenary 
Assembly in May, 19811: 

4. Other business. 

Members of the general public may 
attend the meeting and join in the 
discussions subfect to instrucliuns of the 
Chairman. Admittance of public 
mcmiKTs will Ite limited to the seating 
available. In that regard, entrance to the 
Department of State building is 
controlled. All persons wishing to attend 
the meeting should ccintnd the office of 
Richard Shrum. Department of Stale. 
Washington. DC.: telephone (202)632- 


■53 I- U fsi C3 
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2592. All Htlendees must use the C Strc«»l 
entrance to the building. 

Dutini: Deceiulwr 19. 1985. 

Rk:luird C. Shrum. 

Chairman. US. CCIH Xationa! Committet*. 

|KR Doc. 8S-30661 Filed 12-30-85: 8:45 «m| 
eaLtiiO C00€ 471<K07-li 


(Public Notice CM 8/9231 

State Department—American Private 
Sector Overseas Security Advisory 
Council; Meeting 

Under the provisions of the Federal 
Advisory Committee Act (Pub.!.- 92- 
483), dated October 6. 1972. the 
Ih'partmcnt of State announces an open 
nifcling of the State Department- 
American Private Sector Overseas 
StM:unty Advisory Council on (anuary 
23. 1986 at 9:30 A M. in Room 1105. U.S. 
Department of Slate, The agenda will 
include committee reports, a discussion 
of travel advisories, potential 
educational programs and a progress 
report on the activities of the Council. 

Members of the public will be 
welromc up to the scaling capacity of 
the room. The Chairman will entertain 
comments from the general public as 
lime permtis. Access to the Department 
of State is controlled. In this regard, 
please use the *’C’* Street (diplomatic) 
entrance to the Department of State. 
Members of the general public planning 
to attend the meeting should contact in 
a(ivanc« Ms, Alice Johnson. Overseas 
Security Advisory Council, U.S. 
Department of Stale. Washington. DC 
20520* phone: (202) 053-5220 to arrange 
for attendance. 

Dated: December 23,1985. 

David C. Fields. 

Otnpcioroftha Dipfomatic $ts:utity Sfnrvice. 
|FR Doc. aS-30860 Filed 12-30-AS: 8:45 am| 
••IIIMQ COOC 47TO>74^ 


(Public Notice CM-8/922) 

Study Group D of the U.S. Organization 
lor the international Telegraph and 
Telephone Consultative Committee 
(CCITTy; Meeting 

The Department of State announces 
that Study Group D of the U.S- 
Orgaiuzation for the International 
Telegraph and Telephone Consultative 
Committee (CCITT) will meet lanuary 
24.1986 at 9:30 a m. In Room 1105. 
Department of State, 2201 C Street. NW.. 
'Vashington. DC. 


The agenda of this meeting is as 
follows: 

1. Repoii on Rapporteurs meeting; 

2. Consideration of Contributions to 
Study Croup VII meeting February 10- 
21,1980; 

3. Any other business. 

Members of the general public may 

attend the meeting and join in the 
discussion subject to the instructions of 
the Chairman. Admittance of public 
memliers will be limited to the seating 
available. In that regard, entrance to the 
Department of Stale building is 
controlled. All persons wishing to attend 
the meeting should contact the office of 
Rarl Da rifely. Department of State. 
Washington. DC. telephone (202) 632- 
0700. All attendees must use the C Street 
entrance to the building. 

Dated: Decemtier 23.1965. 

Earl S. Barbety. 

Ditretor, Office of Tochnicaf Standards amt 
iJovn/op/ffont 

|FR Doc. 85-30662 Fded 12-3(MI5: 8:45 am) 
SILLING COOC 4710-07-M 


UNITED STATES INFORMATION 
AGENCY 


Culturally Significant Objects Imported 
for Exhibition; Determination 

agency: United Slates Information 
Agency. 

ACTION: Modification of notice. 


summary: The United States 
Information Agency is modifying a 
notice found at 49 FR 10766, (March 22. 
1984) and modified at 49 lit 34122 
(August 28,1984) regarding immunity 
from judicial seizure for the painting. 
‘The Flaying of Marsyas** by Titian, on 
loan to the National Gallery, by 
cdianging the dates of the exhibit from 
September 1,1984 to February 1,1985. to 
January 17.1980 to April 30.1986. 
EFFECTIVE DATE: The modification is 
effective December 31.1985. 

FOR FURTHER INFORMATION CONTACT: 
Merry Lymn. Office of General Counsel. 
United States Information Agency. 4(X) 
•‘C * Street. SW., Washington. DC 20547. 
SUPPLEMENTARY INFORMATION: The 
United States Information Agency is 
modifying a notice published at 49 FR 
10768 (March 22,1984) and modified at 
49 FR 34122 (August 28.1984). The notice 
rendered immune from Judicial process 
the painting: ^The Flaying of .Marsyas” 
by Titian, on loan to the National 


Gallery*. The exhibit lent by the National 
(lullery of Art, Kromeriz, 

CztHihoslovakia was originally 
scheduled from March 23, 1984 to 
S«*ptembrr 3.1904 and rescheduled to 
September 1,1984 to February 1.1985. 
1lic exhibit is again rescheduled and 
will lake place junuary 17.1986 to April 
:M). 15186. 'fhereforc the final 
determination published in the Federal 
Register is modified to reflccl the change 
in dates. 

Thomas £. Mar\*ey. 

Gi^twra! Counstd and Canprt'ssuftfo/ Lkiisoth 
United Status Infonnatirm Apcncy. 

|W4 Doc a5-30877 Tiled 12-30-85; 8:45 nm) 
WLUMG COOC 


VETERANS ADMINISTRATION 

Veterans Administration Medical 
Center (VAMC). Hampton. VA. 
Additional Floor NHCU; Finding of No 
Significant Impact 

1’he Veterans Administration (VA) 
has assessed the potential 
environmental impacts that may occur 
as a result of the proposed construction 
of a 112-Bcd Nursing Home Care Unit at 
the V^cterans Administration Medical 
Center (VAMC). Hampton, Virgtnio, and 
has determined that the potential 
environmental impacts will be minimal 
from the development of this project. 

The proposed project is a second floor 
addition to the existing 120-Bed Nursing 
Home Care Unit (Building No. 146). The 
facility will provide space for 112 beds 
and support serv'ices in approximately 
43.380 gross square feet. 

There are no anticipated long-term 
environmental impacts associated with 
this subject. Short-term impacts 
associated with the construction process 
will affect air quality, noise levels and 
solid waste disposal. 

The VA will adhere to all applicable 
Federal. Stale, and local environmental 
regulations during construction and 
operation of this project. 

The significance of the identified 
impacts has beren evaluated relative to 
considerations of both context and 
intensity as defined by the Council on 
Environmental Quality, (40 CFR 1508.27). 

An Environmental Assessment has 
been performed in accordance with the 
requirements of the National 
Environmental Policy Act Regulations. 

SS 1501.3 and 1508.9. A “Finding of No 
Significant Impact” has been reached 
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bated upon the information in this 
assessment. 

The assessment is being placed for 
public examhiaUon at the Veterans 
Administration. Washington. DC. 
Persons wishing to examine a copy of 
the document may do so at the following 
office: Director, Office of Environmental 
Affairs (088A), Room S12, Veterans 
Administration. 811 Vermont Avenue. 

• NW., Washington. DC 20420. (202) 389- 
3717. Questions or requests for single 
copies of the Environmental Assessment 
may be addressed to the above office. 

Dated; Drceniber 17. iseS. 

Evarstt Alvarax. fr. 

Deputy Aitnvtiisttutor, 

|FR Doc a^-aoasa Filed a:45 am) 

amsio cooc sjs^um 
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rm secboo ot the FEDERAL REGISTER 
contains notices of meetings piibtrshed 
under the "Government tn the Sunshme 
Act* * (PotL L 94-409) 5 U.S.C 552b(e)(3 ). 


CONTENTS 

fpiftm 

FoderaJ Deposit Insurar^ Corpora- 

Fodorai Reserve System.. 2 

Nadear Regutaiory Commission..^™. 3 


1 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Ihirsuant to the provisions of the 

* { iovemmcnl in the Sun.shinc AcT* (5 
U.S.C. 552))), notice is hereby given that 
at 4:37 p.m. on Friday. December 20. 

1085, the Board of Directors of the 
Federal Deposit Insurance Corporation 
met in closed session, by telephone 
conference call, to (1) receive bids for 
the purchase of certain assets of and the 
assumption of the liability to pay 
deposits made in State Bank of Frost. 
Frost. Minnesota, which was closed by 
the Deputy Commissioner of Commerce 
for the State of Minnesota on Friday. 
December 20.1985; (2) accept the bid for 
the transaction submitted liy Frost State 
Bank, F’rosl. Minnesota, a newly- 
chartered State nonmember bank: (3) 
approve the applications of Frost Slate 
Bank. Frost. Minnesota, for Federal 
deposit insurance and for consent to 
purchase certain assets of and assume 
the liability to pay deposits made in 
Stale Bank of Frost, Frosl. Minnesota; 
and (4J provide such financial 
assistance, pursuant to section 13(c)(2) 
of the Federal Deposit Insurance Act (12 
D.S.C ia23(c)(2)). as was necessary to 
facilitate the purchase and assumption 
tr.insacticm. 

In calling the meeting, the Board 
determined, on motion of Director Irvine 
H. Sprague (Appointive), seconded by 
Mr. H. )oe Selby, acting in the place and 
stead of Director Robert I.. Clarke 
(f.<»mptroller of the Currency), that 
Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable: that the public interest did 
not require consideration of the matters 
in 0 meeting open to public observation; 
tind that the matters could be 
considered in a closed meeting pursuant 
to subsections (c)(6|. (c)(0). (c)(9){A)(ii). 


and (c)(9)(B) of the •'(Government in the 
Sunshine Act” (5 D.S.C. 552b(c)(B). (c)(B). 
(c)(9)(A)(ii). and (c)(9)(B)|. 

The meeting was recessed at 4;39 p.m.. 
and at 10:18 that same day the 
meeting was recunvcncfd. by telephone 
conference call, at which time the Board 
of Directors (1) received bids for the 
purchase of certain assets of and the 
assumption of the liobility to pay 
deposits made in First City Bank. 
Glendale. California, which was closed 
by the Superintendent of Bunks for the 
Stale of California, on Friday, December 
20.1985; (2) accepted the bid for the 
tran.saction submitted by Sterling Bonk. 
1.08 Angeles. California, an insured State 
nonmember bank; (3) approved the 
application of Sterling Bank. l.os 
Angeles, California, for consent to 
purchase certain assets of an assume 
the liability to pay deposits made in 
First City Bunk. Glendale, California, 
and for consent to establish the two 
offices of First City Bank as branches of 
Sterling Bank; and (4) provided such 
financial assistance, pursuant to section 
13(c)(2) of the Federal Deposit Insurance 
Act (12 U.S.C. 1823(c)(2]), as was 
necessary to facilitate the purchase and 
assumption Iransarlion. 

In reconvening the meeting, the Board 
determined, on motion of Director 
Irvine. H. Sprague (Appointive), 
seconded by Mr. Michael A. Mancusi, 
acting in the place and stead of Director 
Robert L Clarke (Comptroller of the 
Currency), that Corporation business 
required its consideration of the matters 
on less than seven days* notice to the 
public; that no earlier notice of the 
meeting was practible: that (he public 
interest did not require consideration of 
the matters in a meeting open to public 
observation; and that the matters could 
be considered In a closed meeting 
pursuant to subsections (c)(fl). 
(c)(9|(A)(ii). and (r.)(9)|B) of the 
"(Government in the Sunshine Act" (5 
U.S.C. 552(c){a), (cH9)|A)(ii). and 
(c)(9)(B). 

Dfcitecl 0ec4»mlHfr 23,1965. 

Federal Deposit Insurance (Uirporatinn. 

|anel M. Reddish. 

Assistant Kxacutivo S(*cfrtary. 

|FR Doc. 55-30070 Filed 12-27^5; 11:18 am| 

WLLING coot S7f4-0l-« 


2 

FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS 


TIME AND date: 11:00 a.m., Monday, 
january a 1906. 

PLACE: .Marriner S. Rccles Federal 
Rescive Board Building. C Street 
entrance between 201h and 2 l 5 t Streets. 
NW.. Washington. DC 20551. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 

1 . Personnel actions (appointmcnis. 
promotions, assignments, reassignmcnls. and 
salary actions) involving individual Fnletal 
Rnwrve System employees. 

2 Any item.^ carried forward from t\ 
previously announced meeting. 

CONTACT PERSON FOR MORE 

information: Mr. )oseph R. Coyne. 
Assistant to the Board: (202) 4S2-3204. 
You may call (202) 452-3207. beginning 
* at approximately 5 p.m.. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications schtMiuled 
for the meeting. 

Dated: December 27.1085, 
lames McAfee, 

AssociatP Seemtary of the BtHsrd. 

|FR Doc. 85-31019 Filed 12-27-0.5: .1:50 pm| 
BIUJNQ CODE S21(M)1-«I 


3 

NUCLEAR REGULATORY COMMISSION 

DATE: Weeks of December 30,19B5. 
lanuary 6.13, and 20. 1966. 

PLACE: (Gommissioners* Conference 
Room, 1717 I) Street, NW„ Washington. 
DC. 

STATUS: Open and Closed. 

MATTERS TO BE CONSIDERED: 

Week of Decemherr 30 

Thursday, lamtary 2 

3:30 p-m.: Affirmation Meeting jlhjbttc 
Meeting) (if needed). 

Week of |anuary 6—Tcntalive 
Monday, lanuary 6 
2:(X)p.m.: Discussion of Munagenienl- 
Organization and Internal Personnel Mailers 
(CluauHi—Ex. 2 A DJ. 

Tu4*sday, lanuary 7 

lOtIO a.m.: Briefing by Slaff on TVA 
Corporate Plan (Ihiblic Meeting). 

2U)0 pm.: Status Dneflng on Fermi [Open/ 
Portion may he Closed—Ex. .5 A7|. 

Thursday, lanuary 9 

KMIO o.m.; Briefing by 1VA on (airporute 
l*)an (iHiblic .Meeting). 
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2:CW p.m^ BHrfing by Excnrutive Btf^nrh 
(Clo»c*d—Ex. 1). 

4^ p.m.: Afnrmiition MnetiiiK (Public 
MecHn^j) (if noeded). 

Friihy, lanwiry W 

2.-00 p.m.: Briefing by Executive Branch 
(Cloted—Ex. 1| (Tentothre). 

Week of January IJ—^TenUUve 

Motulay. funuary 13 

10.00 ajfu DiscuMion/(\iS 9 ihl(! VoUt on 
Pull IVhvef Operating License for Milltlone S 
(Public Meeting). 

Tuesday, January N 

10*4» a.iiu: Briefing by CPU on l\ll-2 
Cleanup (Public Meeting) 

2:00 p m.: Staff Briefing on Integrated 
Safely assetimeni Program (ISAP) (Public 
Mei-ling). 


Thursday, January 16 

2:00 p.m.: Affirmation Meeting (IHililic 
Meeting) (if neiHlcd). 

Friday, January I? 

10:00 a jn.: Disf^ussion of Revitiomi to NRC 
Sunshine Act ReguioOuni (Public Meeting). 

Week of lanuary 20—Tentalh a 

Tuifsday, January 21 

24X1 p.m.: Briefing on Stalas of Report of 
Task Piifce on Technical Specificntionii 
(Public Meeting). 

Wathnurdoy, January 22 

24)0 p.m4 Discussion of Maruigement/ 
Organisation and Internal Personnel Matters 
(closed—Ex. 2 A 6). 


Thursday, January 23 
1000 a.m.; Briefing by INTO (Public 

MiH^ting). 

24)0 p.m4 Affirmation Meeting (Public 
Meeting) (if needed). 

To verify the status of meetings call 

(recording)—(202) 634-1498. 

COWTACT PERSON FOR MORE 
tNFORMATiON: fiilia CoiTado (202) 634- 
1410. 

Datini: Oecemlier 27,1985. 

|uUa Corrado, 

Office of the Secretary, 

(KR DfK. 86-30742 Piled 12-27-85; 3:36 pm| 
6a.uNc coot 7$aa^i>ai 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
IT.0.806SI 

lnconr>e Taxes; Partner's Distributive 
Share 

aqsncy: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

summary: This document contains final 
Income Tax Regulations under section 
704(h) of the Internal Revenue Code of 
1954, relating lo the determination of a 
partner's distributive share of 
purlnerthip income, gain, loss, 
deduction, or credit (or item thereof). It 
re^c^cts certain changes made to the law 
by the Tax Reform Act of 197a These 
final regulations provide taxpayers with 
the guidance needed to comply with the 
law. 

DATE: The amendments are effective for 
partnership taxable years beginning 
after December 31,1975. 

FOR FURTHER INFORMATYON CONTACT: 
|ohn G. Schmalz of the Legislation and 
Regulations Division. Office of Chief 
Counsel. Internal Revenue Service, 1111 
Constitution Avenue. NW.. Washington. 
DC 20224. ATTN: CC:LR;T 202-^666^297. 
SUPPLEMENTARY INFORMATION: 

Background 

On March 9.1963, the Federal Register 
published proposed amendments to the 
Income Tax Regulations (28 CFR Part 1) 
under section 704(b) of the Internal 
Revenue Code of 1954. Tlic amendments 
were proposed to conform the 
regulations to section 213|d) of the Tax 
Reform Act of 1976 (<I5 Slat. 1548). 
Numerous written comments were 
submilled during the comment period, 
and a public hearing was held on May 4 . 
1983. After consideration of all 
comments regarding the proposed 
regulations, these regulations are 
adopted as revised by this Treasury 
decision. This Treasury decision 
reserves S 1 -764-1 (b)(4)(iv), relating to 
allocations attributable to nonrecourse 
debt, with respect to which the M«irch 9. 
1983, notice of proposed rulemaking 
remains outstanding. 

Explanation of the Provisions 

Section 704(b). as amended by the 
Tax Reform Act of 1978. provides that a 
partner's distributive share of income, 
gain. loss, deduction, or credit (or item 
thereof) is determined In accordance 
with such partner's interest in the 
partnership (determined by taking into 


account alt facts and circumstances) if 
either the partnership agreement does 
not provide for the distributive share, or 
the allocation to the partner under the 
partnership agreement does not have 
substantial economic effect. 

The final regulations pro\ide rules 
and examples relating to the substantial 
economic cffcMct test and to the 
determination of a partner's interest in 
the partnership. An allocation that does 
not meet the substantial economic effect 
test will not be disturbed if it is 
consistent with the partners' interests in 
the partnership. Special rules provide 
that certain allocations will be deemed 
to be in accordance with the partners' 
interests in the partnership. 

Substantial Economic Effect 

The final regulations provide that the 
determination of whether an allocation 
has substantial economic effect involves 
a two-part test. Under the first pari of 
the test, the allocation must have 
economic effect. This means (hat in the 
event there Is an economic benefit or 
burden that corresponds to an 
allocation, the partner receiving such 
allocation will receive such benefit or 
bear such burden. Generally, an 
allocation will not have economic effect 
unless the partners* capital accounts are 
maintained properly, liquidation 
proceeds are required to be distributed 
in accordance with the partners’ capital 
account balances, and, following the 
distribution of such proceeds, partners 
are required to restore any dcHcits In 
(heir capital accounts to the partnership. 

The final regulations provide rules 
concerning the sufficiency of a partner's 
obligation to restore the deficit balance 
in his capital account lo the partnership. 
With respect to this deficit makeup 
requirement, the regulations make clear 
that the obligation lo restore need not be 
unlimited. If certain other requirements 
are satisfied, an allocation of loss or 
deduction lo a partner that creates or 
increases a deficit balance in such 
partner's capital account will be 
respected so long as such deficit balance 
does not exceed the dollar amount that 
such partner is obligated to restore. 

The final regulations also provide for 
an economic effect equivalence lest 
under which allocations have economic 
effect even though capital accounts are 
not maintained in accordance with the 
regulations so long as the same results 
as would be obtained under a capital 
account analysis are produced in all 
possible cases. 

Under the second part of the two-part 
test, the economic effect of the 
allocation must be substantial. The 
general rules under this second test 
require that the allocation have a 


reasonable possibility of affecting the 
dollar amounts lo be received by the 
partners, independent of tax 
consequences. Furthermore, these 
general rules provide that an allocation 
is insubstantial if. as a result of the 
allocation, the after-tax economic 
consequences of at least one partner 
may, in present value terms, be 
enhanced, and there is a strong 
likelihood that the after-tax economic 
consequences of no partner will, in 
present value terms, be diminished. The 
final regulations provide specifically 
that allocations arc insubstantial if they 
merely shift tax consequences within a 
partnership taxable year or are likely lo 
be offset by other allocations in 
subsequent taxable years. 

Capital Accounts 

The final regulations provide rules 
concerning (he proper determination 
and maintenance of the partners' capital 
accounts. Under these rules a partner's 
capital account must be increased by 
the amount of money contributed by 
such partner to the partnership and 
allocations to such partner of income 
(Including tax-exempt income) and gain, 
and must be decreased by the amount of 
money distributed to such partner by the 
partnership and allocations to such 
partner of loss, deduction, and section 
705(a)(2)(B) expenditures. In the case of 
contributed property and property 
distributed in kind, the regulations adopt 
a fair market value approach. Thus, a 
partner's capital account must be 
increased by the fair market value of the 
properly he contributes to the 
partnership (rather than its adjusted tax 
basis) and must be decreased by the fair 
market value of property distributed to 
him by the partnership. Consistent with 
these rules, the final regulations require 
a preliquidution adjustment to be made 
to capital accounts to reflect unrealized 
appreciation or depreciation in the value 
of distributed property. 

The Hnal regulations also permit 
adjustments lo the partners' capital 
accounts to reflect unrealized 
appreciation or depreciation In 
partnership properly in connection with 
the acquisition of an interest from the 
partnership and the disposition of an 
interest lo the partnership, and in 
certain other specified circumstances. 
Additional rules provide for adjustments 
to the partners' capital accounts to 
reflect basis adjustments under section 
syndication expenses under 
section 709. disallowed losses under 
sections 267(b) and 707(b). transfers of 
partnership interests, section 754 
elections, and depletion, gain, and losf: 
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in respect of partnership oil and gas 
pfoperlies. 

The final regulations provide 
examples relating to the substantial 
economic effect test To the extent an 
allocation fails the substantial economic 
effect test and is inconsistent with the 
partners* interests in the partnership, it 
will be reallocated in accordance with 
the partners* interests in the partnership. 

Partner*! Interest In the Partnership 

Section 704(b) provides that a 
partner's interest in the partnership shall 
be determined by taking into account all 
the facts and circumstances. The final 
regulations provide rules end examples 
for determining a partner's interest in 
the partnership. Under the final 
regulations a partner*8 Interest in the 
partnership is to be determined with 
reference to the underlying economic 
arrangement of the partners relating to 
the particular allocation under 
consideration. If that economic 
arrangement cannot be determined, 
each partner's interest in the partnership 
is presumed to be equal. The examples 
contained in the final regulations 
specify, in certain situations, the 
partners' interests In the partnership. 

Special Rules 

The final regulations contain special 
rules concerning allocations of tax 
credits, allocations of excess percentage 
depletion, and allocations of tax items 
where there has been a revaluation of 
partnership property. Allocations made 
in accordance with these special rules 
are deemed to be In accordance with the 
partners* interests In the partnership. 
Finally, the regulations contain rules for 
determining, in certain instances, the 
partners' allocable shores of adjusted 
basis and amount realized under section 
®13 A(c)(7)(D). 

Fublic Comments and Changes In 
Response to Public Comments— 

Fffective Date 

Several public comments questioned 
the statement in the proposed 
tegulations that the fundamental 
principles of the rules contained therein 
relating to substantial economic effect 
Would be applicable to taxable years 
beginning after December 31.1975. The 
effective date rules have been clarified 
In the final regulations to make clear 
jhal the detailed requirements contained 
In the regulations concerning the 
maintenance of capital accounts are not 
mandated for taxable years beginning 
before May 1,1988. The final regulations 
provide that, for taxable years beginning 
®ner December 31,1975. but before May 
' allocation that does not have 

Substantial economic effect under the 


final regulations nevertheless may have 
substantial economic effect under 
section 704(b). as interpreted by case 
law prior regulations, and the legislative 
history of the Tax Reform Act of 1976. In 
addition. In order to permit existing 
partnerships to begin complying with 
the capital accounting rules contained in 
the final regulations for future taxable 
years, the final regulations allow 
existing partnerships to restate their 
capital accounts, as of the beginning of 
their first taxable year for which the 
final regulations are effective, to reflect 
the manner in which partnership 
property would be distributed if the 
partnership were liquidated at that time. 

Allocaticms Attributable to Nonrecourse 
Debt 

Several comments suggested that the 
80 *called minimum gain rule contained 
in the proposed regulations was too 
restrictive. These comments contended 
that allocations attributable to 
nonrecourse debt should be permitted 
(without reference to minimum gain) to 
the extent the value of the property 
securing such debt exceeds the balance 
of the debt. Other comments urged that 
the nonrecourse rule was too lenient, 
and that, under the statute, deductions 
attributable to nonrecourse debt must 
follow the partners' interests in the 
partnership. These comments asserted 
that the minimum gain rule was 
inconsistent with such interests and 
proposed alternative measurements 
which the commentators felt would be 
more indicative of the partners* interests 
in the partnership. In addition, some 
comments pointed out certain technical 
deficiencies in the proposed regulations. 
The Treasury Department and the 
Internal Revenue Service are still 
considering the issues raised by these 
comments and. accordingly, have 
decided to defer any action on the 
portion of the proposed regulations 
concerning allocations attributable to 
nonrecourse debt. 

AppUcation of Profit Motive Test at the 
Partner Level 

Several comments criticized the 
inference in the proposed regulations 
that the profit motive test of section 183 
would be applied at the partner level for 
ptirposes of determining the 
deductibility of a partner's share of 
partnership losses or expenses. Since 
the Treasury Department and the 
Internal Revenue Service agree that it is 
inappropriate to decide in these 
regulations whether section 183 applies 
at the partner level, the reference to 
section 183 is deleted and replaced with 
the case law requirement that the 
partner receiving an allocation have a 


bona-fide motive for economic gain, 
independent of tax consequences. 

Interaction Between Section 704(b) and 
Section 704(c) 

Several comments concerned the 
relationship between the proposed rules 
relating to allocations under section 
7(M(b) and the rules under section 704(c) 
relating to the determination of the 
partners* distributive shares of certain 
tax items with respect to contributed 
property. Specifically, some comments 
criticiz^ the general rule in the 
proposed regulations that contributed 
property be reflected in capital accounts 
at its adjusted tax basis, even though an 
optional rule permitted such property to 
be reflected in capital accounts at fair 
market value if certain conditions w'cre 
satisfied. 

The final regulations clarify the 
relationship between section 7D4(c) and 
section 704(b) allocations. In view of the 
comments received and recent 
amendments to section 704(c), the 
suggestion that contributed property be 
required to be reflected in the 
contributing partner's capital account at 
fair market value (rather than adjusted 
tax basis) has been adopted in the final 
regulations. 

The final regulations make dear that, 
if section 704(c) determines the partners* 
distributive shares of depredation, 
depletion, and gain or loss with respect 
to the contributed property, such 
determination is not subject to the 
substantial economic effect test of 
section 704(b). However, the final 
regulations also make clear that in these 
cases the partners* distributive shares of 
the corresponding book items are 
determined under section 704(b) and the 
final regulations, and that it is with 
reference to that determination that 
section 704(c) determines the partners* 
distributive shares of the tax items. 

Some comments questioned the 
reference to section 704(c] prindples for 
purposes of determining the partners' 
shares of depreciation, depletion, and 
gain or loss, as computed for tax 
purposes, when capital accounts are 
adjusted to reflect unrealized 
appreciation or depreciation in 
partnership property. The final 
regulations clarify this reference and 
provide additional rules for certain 
cases not expressly addressed under the 
existing section 704(c] regulations. It is 
expected that similar rules will be 
induded when new regulations under 
section 704(c) are proposed and that 
additional guidance will be contained in 
those regulations. 
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Two-Part Substantial Economic Effect 
Test 

Several comments challenged tiie 
elevation of ‘'substantiality*' to a 
separate test within the substantial 
ef;onomic effect determination >ome 
comments asserted that absolute 
economic effect was not necessary to 
meet the statutory test. These comments 
were given careful consideration. 
Nevertheless, the Treasury Department 
and the Internal Revenue Service 
maintain that an allocation must have 
economic effect and that such economic 
effect must be substantial. 

Several comments asserted that the 
substantiality test was vague and 
subjective, resulting in undue 
uncertainty. Although the concept of 
subsUintiaiity by its nature is not easily 
susceptible to mechanical tests, the final 
regulations provide clarincation and 
additional guidiince on the issue of 
substantiality. In particular, the final 
regulations make clear that the timing of 
die economic consequences that 
correspond to an allocation are taken 
into account in determining whether the 
economic effect of such allocation is 
substantial. The Treasury Department 
and the Internal Revenue Service are 
considering whether further guidance is 
warranted concerning the relation.Hhip of 
the substantial economic effect test to 
time value of money principles. See. 

H. R. Rep. No. »-428 99th Cong., 1st 
Sees. 259 (1985). To assist in this 
consideration, comments from 
interested parties are invited. 

Deficit Make-Up Requirement 

Several comments questioned the 
necessity for the defidt make up 
requirement in the economic effect test. 
Many of these comments concerned the 
applicability of this requirement to 
limited partners. The Treasury 
Department and the Internal Revenue 
Service gave careful consideration to 
these comments, but concluded that a 
deficit make-up obligation properly is 
required by the economic effect lest. 
However, the rule has been clarified in 
certain respects. For instance, the final 
regulations clarify under what 
circumstances an allocation to a partner 
who is not obligated to restore the 
deficit balance in his capital account (or 
who is obligated to restore only a 
limited dollar amount of such defidt) 
will have economic effect. In general, an 
allocation will have economic effect in 
such drcumstances, provided the 
allocation does not cause the recipient 
partner's capital account (as determined 
taking into account certain adjustments) 
to become less than zero (or to become 
negative by more than the amount of his 


limited deficit make-up obligation), and 
provided certain other requirements are 
satisfied. 

Capital Account Maintenance Rules 

Several comments questioned the use 
of tax accounting principles for 
maintaining capital accounts. Generally, 
the final regulations adopt the rule 
contained in the propos^ regulations 
that requires the partners* capital 
accounts to reflect tax accounting 
principles. Nevertheless, the final 
regulations deviate from this genera] 
requirement in two pnncipal respects. 
First, as described above, the final 
regulations adopt the suggestion of 
several commentators that all 
contributions and distributions of 
property be reflected in capital accounts 
at their fair market value when 
contributed or distributed (rather than at 
their adjusted tax basis), and that 
subsequent capital account adjustments 
in respect of such property reflect this 
fair market value. 

Second, comments suggested that 
partnerships should have an unlimited 
right to adjust capital accounts to reflect 
unrealized appreciation and 
depreciation in the value of partnership 
assets. These comments suggested that 
the rule in the proposed regulations that 
permits such adjustments to capital 
accounts only upon the occurrence of 
certain specified events is too narrow. 
On the other hand, several members of 
the accounting profession expressed 
concern about the reference in the 
proposed regulations to sound financial 
accounting principles, since they believe 
such principles would rarely, if ever, 
allow capital accounts to be booked to 
fair market value. Accordingly, the final 
regulations eliminate this reference and 
modify the class of cases in which 
capital accounts may be adjusted to 
reflect the fair market value of 
partnership property and still comply 
with the capital account maintenance 
rules. 

In addition, a number of technical 
suggestions and modifications relating 
to the maintenance of capital accounts 
have been adopted in the final 
regulations, including provisions to take 
into account the effect of liabilities and 
the provisions of sections 48(q). 267. 
707(b), 709, and 754. 

Simulated Depletion Allowance 

A number of comments suggested that 
the rule requiring adjustments to capital 
account balances to reflect a simulated 
partnership depletion allowance be 
changed to allow partnerships to choose 
to adjust capital accounts by the actual 
depletion deductions taken by the 
partners. This suggestion has been 


adopted. A modified form of simulated 
depletion is retained as an option for 
those partnerships Ihiit elect it. 

Economic Effect Equivalence 

Several comments questioned the 
strictness of the capital account 
equivalence test. Some comments asked 
for a more liberal test, whereas others 
suggested certain technical and 
clarifying changes. Given that the 
taxpayer has the benefit of certain 
special rules deeming certain allocations 
to be consistent with the partners* 
interests in the partnership and the 
opportunity to demonstrate by the facts 
and circumstances that an allocation is 
in accordance with a partner's interest 
in the partnership, the test in the 
proposed regulations (which, for the 
sake of precision, has been relabeled the 
economic effect equivalence test) has 
not been liberalized, but its application 
has been clarified. 

Partners' Interests in the Partnership 

A number of comments asked for 
more guidance concerning how to 
determine a partner's interest in the 
partnership in various factual settings 
Specific comments questioned the effect 
that a reallocation of an item would 
have on prior or subsequent allocations 
The final regulations provide additional 
guidance in certain cases. 

Example (19|(iti) 

In the proposed regulations, public 
comment was specifically requested on 
how to apply that partner's interests in 
the partnership test to the facts in 
example (19)(iii) of the proposed 
regulations. After studying the public 
comments, the Treasury Department and 
the Internal Revenue Service hove 
determined that under the standard in 
S 1 704-l(b)(3) both partners in example 
(19)(iii) of the proposed regulations are 
equal partners. The final regulations 
have incorporated this additional 
guidance into example (19|(iii). 

Regulatory Flexibility Act and Executive 
Order 12291 

The Commissioner of Internal 
Revenue has determined that this final 
rule is not a major rule as defined In 
Executive Order 12291 and that a 
Regulatory Impact Analysis is thereforf 
not required. Tlie Internal Revenue 
Service has concluded that the final 
regulations contoined herein are 
interpretative and that the notice and 
public procedure requirements of 5 
U.S.C. 53 do not apply. Accordingly, 
these final regulations do not constitute 
regulations subject to the Regulatory 
Flexibility Act (5 U.S.C. Chapter 8). 
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lliafling Information 

t he principal author of these 
regulations is |ohn G. Schmalz of thi* 
Lirgtsliilion and Regulations Division nf 
the OfTice of Chief Counsel. Internal 
Revenue Service However, personm?! 
horn other Offices of the Inlenuil 
Revenue S^’rvice and the Tnuisury 
Department participated in developing 
(hirsc regulations both on matters of 
siih8tutic:it and style. 

List of SijbjiH:ts in 26 CFK 1.701-1— 
1771-1 

Income taxes. Partnerships. 

\doption of Amendment!! to the 
Regulations 

Accordingly, effective for partnershi|) 
laviihle yiuirs tieginning after April 30. 
liW, 28 CT’R Part 1 is amended as 
follows: 

P.iragraph t. Thi| authority for Part 1 
continues to read in p.irl: 

Authority: 26 U.S,C. 7Wt5 • * * 

Par. 2. Section 1.704-1 is amended by 
revising paragraph (b) to read as 
follows: 

§ 1.704-1 Partner's distnbutive share 
• « • • . 

(li) IhHcnninalion of partners 
iiistributive short* —(0) Crttss'references. 
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(1) //f general —(i J Basic principles. 
Under section 704(b) if a partnership 
agreement does not provide for the 
allocation of income, gain. loss, 
deduction, or credit (or item thereof) to a 
partner, or if the partnership agreement 
provides for the allocotion of income, 
gain, loss, deduction, or credit (or item 
thereof) to a partner but such allocation 
docs not have substantial economic 
effect, then the partner's distributive 
share of such income, gain. loss, 
deduction, or credit (or item thereof) 


shall be det€?rmined in accordance w ith 
such partner’s interest in the partnership 
(taking into account all facts and 
circumstances). If the partnership 
agreement provides for the allocation of 
income, gain. loss, deduction, or credit 
(or it«!m th<*feof) to a partner, thort? are 
ways in which such atla<;4ition will l>e 
respected under section 704(b| and this 
paragraph. First, the alluc:ation can have 
substantial economic cfft^ct in 
accordance with paragraph (b)(2| of this 
section. Second, taking into account all 
facts and ctrcumslanccrs. the aIliK:iition 
can be in accordance with the partner’s 
interest In tbc partnership. See 
paragraph (b|(3) of this section, 'fhird. 
the allocation can be deemed to l>e in 
accordance with the partner’s interest in 
the [lartncrship pursuant to one of the 
special rules contained in paragraph 
|h)|4) of this section. To the extent an 
allocation unditr the partnership 
agre<!mcnt of income, gain. loss, 
deiluction. or cn^dif (or item thereof) to a 
partner does not have substantial 
economic effect, is not In accordance 
with the partner’s interest in the 
partnership, and is not deemed to l>e in 
accordance with the partner’s interest in 
the partnership.’ such income, gain. loss, 
deduction, or credit (or item thereof] will 
be reallocated in accordance with the 
partner's interest in the partnership 
(determined under paragraph (h)(3) of 
(his section). 

(li) Effoi'tivc dates. 'f*he provisions of 
(his paragraph are effective for 
partnership taxable years beginning 
after Deccml>er 31.1975. However, for 
partnership taxable years l>eginning 
after December 31.1975. but before May 
1.1988. an allocation of income, gain, 
loss, deduction, or credit (or item 
thereof) fn a partner that is not 
respected under this paragraph 
nevertheless will be respected under 
section 7(M(b) if such allocation has 
substantial economic effect as that term 
has beep interpreted under the relevant 
case law. the legislative history of 
section 210|d) of the Tax Reform Act of 
1978, and the provisions of this 
paragraph in effect for partnership 
(axabitt years lH*ginning before May 1. 
1988. 

(ill I Effect of other sections. The 
determination nf a partner’s distributive 
shart* of income, gain. loss, deduction, or 
credit (or item thereof) under section 
704(b) and this paragraph is not 
conclusive as to the tax treatment of a 
partner with respect to such distributive 
share. For example, an allocation nf loss 
or deduction to a partner that is 
respected under section 704|b| and this 
paragraph may not be deductible by 
such partner if the partner lacks the 
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requisite motive for economic gain (see. 
e,g^ Goldstein v. Commissioner, 364 
734 (2d Cir. 1960)). or may be disallowed 
for that taxable year (and held In 
tuspcmso) if the limitations of section 
465 or section 704(d) are applicable. 
Similarly, an allocation that is respected 
under section 704(b) and this paragraph 
nevertheless may be reallocated under 
other provisions, such as section 482* 
section 704(e)(2). section 706(d) (and 
related assignment of income 
principles), and paragraph (b)(2)(ii] of 
§ 1.751-1. If a partnership has a section 
754 election in effect, a partner's 
distributive share of partnership income, 
gain, loss, or deduction may be affected 
as provided in S 1.743-1 (see paragraph 

(b) (2)(iv){77f)(.2) of this section). The 
examples in paragraph (b)(S) of this 
section concern the validity of 
allocations under section 704(b) and this 
paragraph and. except as noted, do not 
address the effect of other sections or 
limitations on sudi allocations. 

(iv) Other possible tax consequences. 
Allocations that are respected under 
section 704(b) and this paragraph may 
give rise to other tax consequences, such 
as those resulting from the application 
of section 61. section 63. section 751. 
section 2501. paragraph (f) of { 1.46-3, 

{ 1.47-6. paragraph (b)(1) of 11.721-1 
(and related principles), and paragraph 

(c) of i 1.752-1. The examples In 
paragraph (b)(5) of this section concern 
the vali^ty of allocations under section 
704(b) and this paragraph and. except as 
noted, do not address other tax 
consequences that may result from such 
allocations. 

(v) Purported allocations. Section 
704(b) and this paragraph do not apply 
to a purported allocation if it is made to 
a person who is not a partner of the 
partnership (see section 7701(a)(2) and 
paragraph (d) of { 301.7701-3) or to a 
person who it not receiving the 
purported allocation in his capacity as a 
partner (see section 707(a) and 
paragraph (a) of ( 1.707-1). 

(vi) S^ion 704(c) determinations. 
Under section 704(c) if property is 
contributed by a partner to a 
partnership, the partners* distributive 
shares of income, gain. loss, and 
deduction, as computed for tax 
purposes, with respect to such property 
are determined so as to take account of 
the variation between the adjusted tax 
basis and fair market value of such 
property. Although section 704(b) does 
not directly determine the partners' 
distributive shares of tax items 
governed by section 704(c). the partners* 
distributive shares of tax items are 
determined under section 704(c) with 
reference to the partners* distributive 


shares of the corresponding book items, 
as determined under section 704(b) and 
this paragraph. (See paragraphs 
(b)(2)(iv)(c/) and (b)(4){i) of this section.) 
Section 704(c), as cited in this 
paragraph, refers to such section as in 
effect for property contributed to a 
partnership after March 31.1984. See 
example (13)(i) of paragraph (b)(5) of 
this section. 

(vii) Bottom line allocations. Section 
704(b) and this paragroph are applicable 
to allocations of Income, gain. l^s. 
deduction, and credit, allocations of 
specific items of income, gain. loss, 
deduction, and credit, and allocations of 
partnership net or '^bottom line** taxable 
income and loss. An allocation to a 
partner of a share of partnership net or 
"bottom line** taxable income or loss 
shall be treated as an allocation to such 
partner of the same share of each item 
of income, gain. loss, and deduction that 
is taken into account in computing such 
net or "bottom line" taxable income or 
loss. See example (15)(i) of paragraph 
(bH5) of this section. 

(2) Substantial economic effect —(i) 
Two-part analysis. The determination of 
whether an allocation of income, gain, 
loss, or deduction (or item thereof to a 
partner has substantial economic effect 
involves a two-part analysis that Is 
made as of the end of the partnership 
taxable year to which the allocation 
relates. First, the allocation must have 
economic effect (within the meaning of 
paragraph (bK2)(ii) of this section). 
Second, the economic effect of the 
allocation must be substantial (within 
the meaning of paragraph (b)(2Hiii) of 
this section). 

(il) Economic e^ec/—(a) Fundamental 
principles. In order for an allocation to 
have economic effect it must be 
consistent with the underlying economic 
arrangement of the partners. Tliis means 
that in the event thi^e is an economic 
benefit or economic btirden that 
corresponds to an allocation, the partner 
to whom the allocation is made must 
receive such economic benefit or bear 
such economic burden. 

(5) Three requirements. Based on the 
principles contained in paragraph 
(b}(2)(ii)|o) of this section, except as 
otherwise provided in this paragraph, an 
allocation of income, gain. lots, or 
deduction (or item thereof) to a partner 
will have economic effect if. and only if. 
throughout the full term of the 
partnership, the partnership agreement 
provides— 

(1) For the determination and 
maintenance of the partners* capital 
accounts in accordance with the rules of 
paragraph (b](2)(iv) of this section. 

[2] Upon liquidation of the partnership 


any partner's interest in the I 

partnership), liquidating distributions I 

are requir^ in all cases to be made in ■ 
accordance with the positive capital I 
account balances of the partners, as I 
determined after taking into account ail I 
capital account adjustments for the I 

partnership taxable year durina which I 
such liquidation occurs (other than those I 
made pursuant to this requirement [2] I 
and requirement (3) of this paragraph I 
(b)(2)(ii)(5)). by the end of such taxable I 
year (or, if later, within 90 days after the I 
date of such liquidation), and I 

(3) If such partner has a deficit I 

balance in his capital account following I 
the liquidation of his interest in the I 
partnership, as determined after takini^ I 
into account all capital account I 

adjustments for the partnership taxable I 
year during which such liquidation I 
occurs (other than those made pursuant I 
to this requirement (3)), he is I 

unconditicuialiy obligated to restore the I 
amount of such deficit balance to the ■ 
partnership by the end of such taxable I 

year (or, if later, within 90 days after the I 
date of such liquidation), which amount I 
shall, upon liquidation of the I 

partnership, paid to creditors of the I 
partnership or distributed to other I 

partners in accordance %vith their ■ 

positive capital account balances (in I 
accordance with requirement (2) of tfaii I 
paragraph (b)(2)(/7)(5)). I 

For purposes of the preceding sentence, I 
a partnership taxable year shall be I 
determined without regard to section I 
706(c)(2)(A). See examples (l)(i) and (it), I 

(4)(i), (6)(t), and (16)(i) of paragraph ■ 
(b)(5) of section. I 

(c) Obligation to restore deficit If a I 
partner ia not expressly obligated to I 
restore the deficit balance in his capital I 
account, such partner nevertheless will ■ 
be treated as obligated to restore the I 
deficit balance in his capital account (in I 
accordance with requir^ent (3) of I 
paragraph (b)(2)(ii)(5) of this section) to I 
the extent of— ■ 1 

(/) The outstanding principal balance ■ ' 
of any promissory note (of which such I * 
partner is the maker) contributed to the ■ ^ 
partnership by such partner (other than ■ 
a promissory note that is readily I ^ 

tradable on an established securities I ^ 
market), and ■ ^ 

[2] The amount of any unconditional ■ ^ 
obligation of such partner (whether ■ p 
imposed by the partnership agreement I ^ 
or by State or local law) to make I 

subsequent contributions to the I ^ 

partnership (other than pursuant to a ■ |^ 
promissory note of whidi such partner U ■ ^ 
the maker). H n 

provided that such note or obligation is H «i 
required to be satisfied at a time no later ■ i| 








Federal Rc^^ister / Vol. 50, 


than the end of the |>aiinership taxable 
year in which such partner's interest is 
liquidated (or, if later, within 90 days 
after the date of such liquithilion). If a 
promissory note referred to in the 
previous sentence is ni!sotiable. a 
partner will be considered required to 
satisfy such note within the time period 
specified in such sentence if the 
partnership agreement provides that, in 
lieu of actual satisfied lion, the 
partni^rship will retain such rtole uikJ 
such partner will contribute to the 
partnership the excess, if any, of the 
• '.itstaodi^g principal balance of such 
note over its fair market value at the 
time of liquidation. See paragraph 
|b)(2}(tv)(J)(2) of this section. See 
( xampUtf |l|ltx) and (x) of paragraph 
(b)(S) uf this section. A partner in mi 
event will be considered obligated to 
restore the deficit, balance in his capital 
account to the partnership (in 
accordance with requirement (J) of 
paragraph |b)(2Hli)(h) of this bdcUodI Ui 
the extent such partner's obligation is 
not If^ally enforceable, or the facts and 
rircumslances otherwise indicate a plan 
to avoid or circumvent such obligation. 
See paragraphs (b)(2Hiill/). lb)(2)|ull//). 
and |b)(4Hvi) of this section for other 
rules reganJing such obligation. 

(d) AlU'rnatc lest for economic effect. 
If^ 

(7) Requirements (/) and [2] uf 
panigraj]^ |bH2J(li)|fi) of this section ore 
satisfied, and 

[2] The partner to whom an allocation 
is made is not obligated to restore the 
deficit balance in his capital account to 
the partnership (in accordance with 
requirement (i) of paragraph (b)[2)|ii)(fr) 
of (his section), or is obligated to restore 
only a limited dollar amount of such 
deficit balance, and 

The partnership agreement 
contains a "qualified income offset/’ 
such allocation will be considered to 
have economic effect under this 
paragraph (b)(2|(ii)(d) to the extent such 
•lilocatton dues ruit cause or increase a 
deficit balance in such partner's capital 
account (in excess of any limited dollar 
iunouQl of such deficit balance that such 
partner is obligattni to restore) as of the 
p*>il of the partnership taxable year to 
^hidi such a]lur;ation relates. In 
df'ti'nniiuqg the extent to which the 
previous sentence is satisfied. suc.b 
partner’s capital account also shall be 
f^uced for— 

(4) Adjustments that, as of the end of 
jjjch year, reasonably are expected to 
be nude to such partner’s lupilut 
ac count under paragraph (b)(2MivU^) of 
this section for depletion alk^aiices 
JJ'iJh n^spccl to oil and gas propel ties of 
the p^irtncrship. and 
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(5) Allocations of loss and deduction 
that, as of (he end of such year, 
reasonably are expected to be made to 
such partner pursuant to section 
704|e)|2). section 7(W(d). and paragraph 
(b)(2Hii| of § 751-1. and 
(f»| Distributions thuL as of the end uf 
such year, reasonably arc expected to 
lie mode to such partner to the exent 
they exceed offsetting increases to such 
partner’s capital account that 
reasonably arc expected to occur during 
(or prior to) the partnership taxable 
years in which such distributions 
reasonably are expected to be made. 

For purposes of determining the amount 
of expected distributions and expected 
capital account increasi^s deiM.Tilied in 
above, fht? nde set out in paragraph 
(b|(2Hiti)(c| of this section comjetning 
the presumed value of partnership 
property shall apply. The paiinership 
ugrnement contains a "qualified income 
offset” if, and only if. if prenidei that #i 
partner who unexpecteilly receives an 
adjustment, allocation, or distribution 
descrilied in 1*71. (5). or (8) aimve. will be 
allocatfxl items of income and gain in an 
amount and manner sufficient to 
eliminate such deficit balance as quickly 
as possible. See examples (t)(iii). (iv). 
(v). (vi). (viti). (ix|. and (x). (IS), and 
|16](ii| of paragraph (bMS) cd this 
section. 

(c) economic efffxri. If only a 

portion of an adlocation made to a 
partner with respect to a partnf*T 5 hip 
taxable year has economic effect, b^h 
the portion that hat economic efiiHi and 
the portkio that is realiocolcd shall 
consist of u propoiiionatr share of ail 
items that made up the allocation to 
such partner for such year. See 
examples (15) (ii) and (iii) of paragraph 
(bH5) of this section. 

bl Reiiuciion of ohiistalion to restore. 

If requirements (/) and I2f of paragraph 
(b)(2i(iiH/i) of this section are satisfieri a 
partner’s obligaltoo to reslore the deficit 
balance in his capital account (or any 
limited dollar amount thereof) to tlie 
.partnership may be eliminated or 
reduced as of the tmd of «i partnership 
taxalde year without affecting the 
vnlxiiry of prior allocations {see 
paragraph (bH4Hvi) of this scxiioni to 
the extent the deficit balance (if any) in 
such partner's capital acootinL after 
reduction for (he items described m (^|. 
and (5), and (/t) uf paragraph |bK2Hiv) 

(c/) of this s€H:tii)n. will not excoi^ (he 
partner's remaining obligation (if any) to 
restore (he defkiil balanct^ in his capital 
account. See exampii* (IRvui) of 
pariigraph (bH^) of this section. 

(g) Liq uniat ion defined For purposes 
of this paragraph, a liquidalion of a 
partner's interest in the partnrrship 


occurs upon the earlier of (/) thi* date 
upon which thi're is a tiquidaliori of llie 
partnership, or (2) the dale upf>n which 
(here is a liquidation nf the partner*s 
interest in the partnership under 
paragraph (d) of f 1.761-1. For purposes 
of this paragraph, (he liquidation of a 
partnership occurs upon the earlier of (1) 
the dale upon which the partnership is 
terminated under section 708(bR1). or (•/) 
(he date upon W'hirh the partnership 
ceases to be a going concern (even 
though it may continue in existenr4> for 
thf* purpose of winding up its affairs, 
paying its debts, and distributing any 
remaining balance to its partners). 
Requirements (11 and (J) of paragraph 
(b)(2)(ii)(^) of this section will he 
considered unsatisfied if the liquidation 
of a piirtner's interest in the partnership 
is delayed after its primary business 
activities have been terminaftxJ (for 
example, by continuing to engage in a 
relatively minor amount of business 
activity, if such actions themselves do 
not cause the partnership to tonninalc 
pursuant to section 70e(bKl)) for a 
principal purpose of deferring any 
distribution pursuant to requirement |J) 
of paragraph (bll2Hif||h) of this section 
or deferring any partner's obligaticms 
under requirement (J) of paragraph 
|b)(2)(ii|(6) nf this section. 

(A) fiartm^ndfip agreement 
For purposes uf this paragraph, the 
partnership agropmenl ituduiles at] 
fign^inenls among the partners, jr 
belween one or more partni^rs and the 
p.irtnership. concerning affairs of the 
partnership and responsibilities of 
partners, whether oral or wrilten, and 
whether or not eml>odiecl in a document 
referrf.*d to b\' the partners as the 
partnership agreement. 'Hius. tn 
determining whether distributions are 
requiriHj in all cases to be maile in 
accordance with (he partners* positive 
capibil account balances (n*quiremen1 
(2) of paragraph |b)(2HitHM of this 
section), and in determining the extent 
to which a partner is obligated to restore 
a deficit balance in his capital account 
(requirement (.7) of paragraph 
(b)(2)(iiKA) of this section), all 
arrangements among partners, or 
between one or more partners and (he 
partnership relating to (he partnership, 
direct and indirect, including puts, 
options, and other buy sell agretmients, 
and any other "stop-lms** arrangement, 
are considernd to be pari of the 
partnership agmnmmt. In addition, the 
partnership agreement inclmles 
prox'tsions of Federal. State, or local law 
that goV€?rn the affairs of the partnership 
or are cocisid«*fed under such law tn be a 
part of the (lartnership agreement (see 
the last sentence of paragraph |c) of 
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§ 1.761-1). For purposes of this 
paragraph (b)(2)(ii)(A). an agreement 
with a partner or a partnership shall 
include an agreement with a person 
related, within the meaning of section 
267(b] (without modification by section 
207(e)(1)) or section 707(b)|l), to such 
partner. 

(/] Economic effect equivalence. 
Allocations mode to a partner that do 
not otherwise have economic effect 
under this paragraph (b)(2)(ii) shall 
nevertheless have economic effect, 
provided that the partnership agreement 
ensures that a liquidation of the 
partnership as of the end of each 
partnership taxable year will produce 
the same economic results to the 
partners as would occur if requirements 
(/). (2). and (S) of paragraph (b)(2)(ii)(/>) 
of this section had been satisfied. See 
examples (4)(ii) and (iii) of paragraph 
(b)(5) of this section. 

(iii) Substantiality — [a] Genera! rules. 
Except as otherwise provided in this 
paragraph (b|(2)(iii). the economic effect 
of an allocation (or allocations) is 
substantial if there is a reasonable 
possibility that the allocation (or 
allocations) will affect substantially the 
dollar amounts to be received by the 
partners from the partnership, 
independent of tax consequences. 
Notwithstanding the preceding sentence, 
the economic effect of an allocation (or 
allocations) is not substantial if. at the 
time the allocation becomes part of the 
partnership agreement. (7) the aftertax 
economic consequences of at least one 
partner may. in present value terms, be 
enhanced compared to such 
consequences if the allocation (or 
allocations) were not^contained in the 
partnership agreement, and (2) there is a 
strong likelihood that the aftertax 
economic consequences of no partner 
will, in present value terms, be 
substantially diminished compared to 
such consequences if the allocation (or 
allocations) were not contained in the 
partnership agreement. In determining 
the after-tax economic benefit or 
detriment to a partner, tax 
consequences that result from the 
interaction of the allocation with such 
partner's tax attributes that are 
unrelated to the partnership will be 
taken into account. See examples (S) 
and (9) of paragraph (b)(5) of this 
section. The economic effect of an 
allocation is not substantial in the two 
situtations described in paragraphs 
(b)(2)(iii) (h) and (r) of this section. 
Ilowcvcr. even if an allocation is not 
described therein, its economic effect 
may be insubstantial under the general 
rules stated in this paragraph 
(b)(2)(iii)(o). References in this 


paragraph (b)(2)(iii) to allocations 
includes capital account adjustments 
made pursuant to paragraph (b](2)(iv)(^) 
of this section. 

(6) Shifting tax consequences. The 
economic effect of an allocation (or 
allocations) in a partnership taxable 
year is not substantial if, at the time the 
allocation (or allocations) becomes part 
of the partnership agreement, there is a 
strong likelihood that— 

(7) The net increases and decreases 
that will be recorded in the partners* 
respective capital accounts for such 
taxable year will not differ substantially 
from the net increases and decreases 
that would be recorded in such partners' 
respective capital accounts for such 
year if the allocations were not 
contained in the partnership agreement, 
and 

(2) The total tax liability of the 
partners (for their respective taxable 
years in which the allocations will be 
token into account) will be less than if 
the allocations were not contained in 
the partnership agreement (taking into 
account tax consequences that result 
from the interaction of the allocation (or 
allocations) with partner tax attributes 
that arc unrelated to the partnership). 

If. at the end of a partnership taxable 
year to which an allocation (or 
allocations) relates, the net increases 
and decreases that are recorded in the 
partners' respective capital accounts do 
not differ su^tantially from the net 
increases and decreases that would 
have been recorded in such partners* 
respective capital accounts had the 
allocation (or allocations) not been 
contained in the partnership agreement, 
and the total tax liability of the partners 
is (as described in (2) al^ve) less than it 
would have been had the allocation (or 
allocations) not been contained in the 
partnership agreement, it will be 
presumed that, at the time the allocation 
(or allocations) became part of such 
partnership agreement, there was a 
strong likelihood that these results 
would occur. This presumption may be 
overcome by a showing of facts and 
circumstances that prove othenvise. Sec 
examples (6). (7)(ii) and (Hi), and (10)(ii) 
of paragraph (b)(S) of this section. 

(c) Transitory allocations. If a 
partnership agreement provides for the 
possibility that one or more allocations 
(the "original allocation(s)") will be 
largely offset by one or more other 
allocations (the **offsetting 
allocation(8)"). and. at the time the 
allocations become part of the 
partnership agreement, there is a strong 
likelihood that— 

(7) The net increases and decreases 
that will be recorded in the partners* 


respective capita) accounts for the 
taxable years to which the allocations 
relate will not differ substantially from 
the net increases and decreases that 
would be recorded In such partners’ 
respective capital accounts for such 
years if the original allocation(8) and 
offsetting allocation(8) were not 
contained In the partnership agreement, 
and 

(2) The total tax liability of the 
partners (for their respcKrtivc taxable 
years in which the allocations will be 
taken into account) will be less than if 
the allocations w^re not contained in 
the partnership agreement (taking into 
account tax consequences that result 
from the interaction of the allocation (or 
allocations) with partner tax attributes 
that are unrelated to the partnership) 
the economic effect of the original 
allocation(s) and offiietting allocalion($) 
will not be substantial. If. at the end of a 
partnership taxable year to which an 
offsetting allocation(s) relates, the net 
increases and decreases recorded in the 
partners* respective capital accounts do 
not differ substantially from the net 
increases and decreases that would 
have been recorded in such partners' 
respective capital accounts had the 
original allocation(8l and the offsetting 
allocationfs) not been contained in the 
partnership agreement, and the total tax 
liability of the partners is (as describes) 
in (2) above) less than it would have 
been had such allocations not been 
contained in the partnership agrrement. 
it will be presumed that, at the time the 
allocations became part of the 
partnership agreement, there was a 
strong likelihood that these results 
would occur. This presumption may be 
overcome by a showing of facts and 
circumstances that prove otherwise. See 
examples (l)(xi). (2). (3). (7) (i) and (iv). 

(8)(li). and (17) of paragraph (b)(5) of lhi§ 
section. Notwithstanding the foregoing, 
the original allocation(8) and the 
offsetting allocation(s) will not be 
insubstantial (under this paragraph 
(b)(2)(iii)(6*)] if. at the time the 
allocations become part of the 
partnership agreement, there is a strong 
likelihood that the offsetting 
allocation(8) will not. in large part, be 
made within five years after the original 
allocation(s) is made (determined on a 
first-in. first-out basis). See example (2) 
of paragraph (b)(5) of this section. For 
purposes of applying the provisions of 
this paragraph (b)(2)(tii) (and 
paragraphs (b)(2)(ii)(r/)(6) and (b)(3)(iii| 
of this section), the adjusted tax basis of 
partnership property (or. If partnership 
property is properly reflected on the 
books of the partnership at a book value 
that differs from its adjusted tax basis. 
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the book value of such property) will be 
presumed to be the fair market value of 
such property, and adjustments to the 
adjusted tax basts (or book value) of 
such property will be presi^med to be 
matched by corresponding changes In 
such property's fair market value. Thus, 
there cannot be a strong likelihood that 
the economic effect of an allocation (or 
allocations) will be largely offset by an 
allocation (or allocations) of gain or loss 
from the disposition of partnership 
property. See examples (1) (vi) and (xi) 
of paragraph (b)(5) of this section. 

(Iv) Maiaienance of capita! 
accounts — {a) In general The ecxtnomic 
effect test described in paragraph 
(b)(2Kii] of this section requires an 
examination of the capital accounts of 
the partners of a partnership, as 
maintained under llie partnership 
agreement. Except as otherwise 
provided in parajp^ph (b)(2)(u](d of this 
section, an ^location of income, gain, 
loss* or deduction will not have 
economic effect under paragraph 
(b)(2)(ii) of this section, and will not be 
deemed to be in accordance with a 
partner's interest in the partnership 
under paragraph (b)(4) of this section, 
unless the capital accounts of the 
partners are determined and maintained 
throughout the full term of the 
piirtnership in accordance with the 
capita] accounting rules of this 
paragraph (bl(2Miv). 

(5) Basic rules. Except as otherwise 
provided in this paragraph (b)(2Klv), the 
partners* capital accounts will be 
considered to be determined and 
mBintained in accordance with the rules 
of this paragraph (bH2)(iv) it and onJy it 
each partner's capital account is 
increased by (i) the amount of money 
contributed by him to the partnership. 

[2] the fair market value of property 
contributed by him to the partnership 
(net of liabilities securing such 
contributed property that the 
partnership is considered to assume or 
lake subject to under section 752). and 
(J) Hllocations to him of partnership 
income and gain (or items thereof), 
including income and gain exempt from 
tax and income and gain described in 
paragraph (b)(2)(iv)(g) of this section, 
but excluding income and gain 
described in paragraph (bK4)(i) of this 
section; and is decreased by (-#) the 
amount of money dislributi^ to him by 
the partnership. (5) the fair market value 
of property distributed to him by the 
P^utnership (net of liabilities securing 
such distributed property that such 
partner is considered to assume or lake 
subject to under section 752). (d) 
allocations to him of expenditures of the 
D irtncrship described in section 705 


(a) (2)(B). and (7) allocations of 
partnership loss and deduction (or item 
thereof), ti^uding loss and deduction 
describe in paragraph (b)(2)(iv)(g) of 
this section, but excluding items 
described in (6) above and loss or 
dechiction described in paragraphs 
(bH4)(i) or (b)(4){ui) of this section; and 
is otherwise adjusl^ in accordance 
with the additional rules set forth in this 
paragraph (b)(2)(iv). For purposes of this 
paragraph, a partner who has more than 
one interest in a partnership shall have 
a single capital account that reflects all 
such interests, regardless of the class of 
interests oivned by such partner (e^.* 
general or limited) and regardless the 
time or manner in which such interests 
were acquired. 

(c) Treatment of liabilities. For 
purposes of this paragraph (b)(2)(iv|. (7) 
money contributed by a partner to a 
partnership includes the amount of any 
partnership liabilities that are assumed 
by such partner (other than liabilities 
described in paragraph (b)(2MivKil’K^ of 
this section that are assumed by a 
distributee partner) but does not include 
increases tn such partner's share of 
partnership liabilities (see section 
752(a)), and (2) money distributed to a 
partner by a partnership includes the 
amount of such partner's individual 
liabilities that are assumed by the 
partnership (other than liabilities 
described in paragraph (bH2)(iv)(h)(2) of 
this section that are assumed by the 
partnership] but does not include 
descreases in such partner's share of 
partnership liabilities (see section 
752(b)). For purposes of this paragraph 

(b) (2)(}v)(c), liabilities may be 
consider^ to be assumed only to the 
extent the assuming party U thereby 
subjected to primary and personal 
liability with respect to such obligation, 
and the obligee is aware of the 
assumption and can directly enforce the 
assuming party's obligation. 

(c/) Contributed property —(/) In 
general The basic capital accounting 
rules contained in paragraph (b)(2)(tv)(h) 
of this section require that a partner's 
capital account be increased by the fair 
market value of property contributed to 
the partnership by such partner on the 
dale of contribution. See examples (13) 
(i) and (v) of paragraph (b)(5] of this 
section, (insistent with section 752(c). 
section 7701(g) does not apply in 
determining such fair market value. 

(2) Contribution of promissory notes. 
Notwithstanding the general rule of 
paragraph (bK2)(iv)(5|(2| of this sodton, 
except as provided In (his paragraph 
(b)(2](iv)(i^(2). if a promissory note ts 
contributed (o a partnership by a 
partner who is the maker of such note. 


sudi partner's capital account will be 
increased with respect to such note only 
when there is a taxable disposition of 
such note by the partnership or when 
the partner mokes principal payments 
on such note. See example (1)(ix) of 
paragraph (b)(S) of this section. Tlie first 
sentence of (his paragraph 
(b](2)(tvKcO(2| shall not apply if the note 
referred to therein is readily tradable on 
an established securities market. See 
also paragraph (bM2)(iiH^) of this 
section. Furtbennore, a partner whose 
interest is liquidated will be considered 
as satisfying hit obligation to restore the 
deficit b^nce in his capital account to 
the extent of {i) the fair market value, at 
the time of contribution, of any 
negotiable promissory note (of which 
su^ partner is the maker) that such 
partner contributes to (he partnership on 
or after the date his interest it liquidated 
and within (he time specified in 
paragraph (b)(2HHH^)P) of this section, 
and (//) the fair market value, at the time 
of liquidation, of the unsatisfied portion 
of any negotiable promissory note (of 
which tu^ partner is the maker) that 
such partner previously contributed to 
the partnership. For purposes of (he 
preceding sentence, the fair market 
value of a note will be no less than the 
outstanding principal balance of such 
note, provided that such note bears 
interest at a rate no less than (he 
appUcable federal rate at the time of 
valuation. 

(3) Section 704(c) considerations. 
Section 704(c) governs the determination 
of the partner's distributive shares of 
income, gain, loss, and deduction, as 
computed for tax purposes, with respect 
to property contributed to a partnership 
(see paragraph (bM1)(iv) of this section), 
in cases wh^ section 704(c) applies to 
partnership property, the capital 
accounts of the partners will not be 
considered to be determined and 
maintained tn accordance %vith the rules 
of this paragraph (bX2Hiv) unless the 
partnership agreement requires that the 
partners' capital accounts be adjusted in 
accordance with paragraph (b)(2Klv)(g) 
of this section for allocation to them of 
depreciation, depletion, amortization, 
and gain and loss, as computed for book 
purposes, with respect to such property. 
See example (13)(i) of paragraph (b)(5) 
of this section. 

(e) Distributed property — [1) In 
general The basic capit^ accounting 
rules contained in paragraph (b)(2](iv) 

(h) of this section require that a 
partner's capital account be de<.Teased 
by Ihe fair market value of property 
distributed by the partnership (without 
regard to section 7701(g)) to such partner 
(whether in connection with a 






53426 Federal Register / VoL 50, No, 251 / Tuesday. December 31. 1985 / Rules and Regulations 


liquidation or otherwisel. To satisfy this 
requirement, the capital accounts of the 
partners first must be adjusted to reflect 
the manner in which the unrealized 
income, gain. loss, and deduction 
inherent in such property (that has not 
been reflected in the capital accounts 
previously) would be allocated among 
the partners if there were a taxable 
disposition of such property for the fair 
market value of such property (taking 
section 7701 |g) into account) on the date 
of distribution. See example (14)(v) of 
paragraph (b)(5| of this section. 

{2) Distribution of promissory notes. 
Notwithstanding the general rule of 
paragraph (b)(2)(iv)(6)(5). except as 
provided in this paragraph 
(b)(2|(lv)|i*)|2), if a promissory note is 
distributed to a partner by a partnership 
that is the maker of such note, such 
partner's capital .account will be 
decreased with respect to such note only 
when there is a taxable disposition of 
such note by the partner or when the 
p/jrtnership makes principal payments 
on the note. The previous sentence shall 
not apply if a note distributed to a 
partner by a partnership who is the 
maker of such note is readily tradable 
on an established securities market. 
Furthermore, the capital account of a 
partner whose interest in a partnership 
is liquidated will be reduced to the 
extent of (/) the fair market value, at the 
time of distribution, of any negotiable 
promissory note (of which such 
partnership is the maker) that such 
partnership distributes to the partner on 
or <dter the date such partner’s interest 
Is liquidated and within the time 
spiK:iried in paragraph (b)(2|(ii)|6)(2>or 
this section, and (/O the fair market 
value, at the time of liquidation, of the 
unsatisfied portion of any negotiable 
promissory note (of which such 
partnership is the maker) that such 
partnership previously distributed to the 
partner. For purposes of the preceding 
sentence, the fair market value of a note 
will be no less than the outstanding 
principal balance of such note, provided 
that such note bears interest at a rate no 
less than the applicable federal rate at 
time of valuation. 

lO Hovaluations of property. A 
partnership agreement may. upon the 
occurrence of certain events, increase or 
decrease the capital accounts of the 
partners to reflect a revaluation of 
partnership property on the 
partnership’s books. Capital accounts so 
iit/justed will ndl be considered to be 
determined and maintained in 
accordance with the rules of this 
paragraph (b)(2](iv) unles.s— 

{!) The adjustments arc based on the 
fair market value of partnership 


property (taking section 701(g) into 
account) on the dale of adjustment, and 

(2) The adjustments reflect the 
manner is which the unrealized income, 
gain. loss, or deduction inherent in such 
property (that has not been reflected in 
the capital accounts previously) would 
be allocated among the partners if there 
were a taxable disposition of such 
property for such fair market value on 
that date, and 

(3) The partnership agreement 
requires that the partners* capital 
accounts be adjusted in accordance with 
paragraph (b)|2|(iv)(g) of this section for 
allocations to them of depreciation, 
depletion, amortization, and gain or loss, 
as computed for book purposes, with 
respect to such property, and 

(4) The partnership agreement 
requires that the partners* distributive 
shares of depreciation, depletion, 
amortization, and gain or loss, as 
computed for tax purposes, with respect 
to such property be determined so as to 
take account of the variation between 
the adjusted tax basis and book value of 
such property in the same manner as 
under section 704(c) (see paragraph 
(b)(4)(i) of this section), and 

(5) The adjustments are made 
principally for a substantial non-tax 
business purpose— 

(0 In connection with a contribution 
of money or other property (other than a 
de minimis amount) to the partnership 
by a new or existing partner as 
consideration for an interest in the 
partnership, or 

(/7) In connection with a distribution 
of money or other property (other than a 
de minimis amount) by the partnership 
to a retiring or continuing partner as 
consideration for an interest in the 
partnership, or 

(///) Under generally accepted 
industry accounting practices, provided 
substantially all of the partnership's 
property (excluding money) consists of 
slock, securities, commodities, options, 
warrants, futures, or similar instruments 
that are readily tradable on an 
established securities market. 

See example (14) and (16) of paragraph 
(b)(5) of this section. If the capital 
accounts of the partners are not 
adjusted to reflect the fair market value 
of partnership property w'hen an interest 
in the partnership is acquired from or 
relinquished to the partnership, 
paragraphs (b)(l)(iii) and (bHl)(iv) of 
this section should consulted 
regarding the potential tax 
consequences that may arise if the 
principles of section 704(c) are not 
applied to determine the partners* 
distributive shares of depreciation, 
depletion, amortization, and gain or loss 


as computed for tax purposes, with 
respect to such property. 

(^?) Adjustments to reflect book 
value —(7) In general. Under paragraphs 
(b)(2)(iv)(r/) and (b)|2)(iv)t0 of this 
section, property may be properly 
reflected on the books of the partnership 
at a book value that differs from the 
adjusted tax basis of such property. In 
these circumstances, paragraphs 
(b)(2)(iv)(rf|(J) and (b)(2)(iv)(/)(Jl of this 
section provide that the capital accounts 
of the partners will not be considered to 
l>c determined and maintained in 
accordance with the rules of this 
paragraph (b)(2)(iv) unless the 
partnership agreement requires the 
partners* capital acc.ount8 to he adjuslirrl 
in accordance with this paragraph 
(b)(2)(iv)(g) for allocations to them of 
depreciation, depletion, amortization, 
and gain or loss, as computed for book 
purposes, with respect to such property. 
In determining whether the economic 
effect of an allocation of book items is 
substantial, consideration will be given 
to the effect of such allocation on the 
determination of the partners* 
distributive shares of corresponding tax 
items under section 704(c) and 
paragraph (b)(4)(i) of this section. See 
example (17) of paragraph (b)(5) of this 
section. If an allocation of book items 
under the partnership agreement does 
not have substantial economic effect (us 
determined under paragraphs (b)(2|{ii) 
and (b)(2)(iii) of this section), or is not 
otherwise respected under this 
paragraph, such items will be 
reallocated in accordance with the 
partners' interests in the partnership, 
and such reallocation will be the basis 
upon which the partners* distributive 
shares of the corresponding lax items 
are determined under section 704(c) and 
paragraph (b)(4)(i) of this section, 
examples (13), (14). and (18) of 
paragraph (b)(5) of this section. 

[2] Payables and receivables. 
References in this paragraph |b)(2)(iv) 
and paragraph (b)(4)(t) of this section to 
book and tax depreciation, depiction, 
amortization, and gain or loss with 
respect to property that has an adjusted 
tax basis that differs from book value 
include, under analogous rules and 
principles, the unrealized income or 
deduction with respect to accounts 
receivable, accounts payable, and other 
accrued but unpaid items. 

(J) Determining amount of book items 
The partners' capital accounts will not 
be considered adjusted in accordance 
with this paragraph (b)(2)(iv)(g| unless 
book depreciation, depletion, and 
amortization with respect to partnership 
property arc computed in accordance 
with a reasonable method selected by 







Federal Rc^slcr / VoL 50. No. 251 / Tuesday, December 31. 1985 / Rules and Regulations 53129 


the partnership, and under such mclhiHi 
(/) if the book volue of partnership 
property exceeds the adjusted tax bosis 
thereof, the depreciation, depiction, or 
amortixaticin. as computed for book 
purposes, will be no less than the 
depreciation, depletion, or amortixation, 
as computed for tax purposes, and (/i*) if 
the adjusted lax basis of partnership 
prt)peHy exceeds the book value thereof, 
the depredation, depletion, or 
amortization, as computed for book 
pvirposes. will be no greater than the 
depreciation, depletion, or amortization, 
as computed fur lax purposes, and (iii) if 
the book value of partnership property 
equals the adjusted lax basis thereof, 
the depreciation, depiction, or 
amortization, as computed for book 
purposes, will equal the depreciation, 
depletion, or amriiiizution. as computed 
for tax purposes. 

[h] Detemimationa of fair market 
value. For purposes of this paragraph 
|b)(2)(iv). the fair market value assigned 
to property contributed to a partnership, 
property distributed by a partnership, or 
property otherwise revalued by a 
partnership, will be regarded as correct 
provided that (/) such value is 
reasonably agreed to among the 
partners in armVIength negotiotions, 
and {2) the partners have sufftclently 
adverse interests. If. however, these 
conditions are not satisfied and the 
value assigned to such property is 
overstated or understated (by more than 
an fnsigniricant amount), the capital 
ac counts of the partners will not be 
considered to be determined and 
maintained in accordance with the rules 
of this paragraph (bH2)(iv). Valuation of 
property contributed to the partnership, 
distributed by the partnership, or 
otherwise revalued by the partnership 
shall be on a property-by^property basis, 
except to the extent the regulations 
under section 704(c) permit otherwise. 

(/) Section 705(a)(2)(B) expenditures — 
(t) In general The basic capital 
accounting rules contained in paragraph 
(h)(2)(iv)(6) of this section require that a 
partner's capital account be decreased 
by allocations made to such partner of 
ex(>enditurea described in section 
^(aH2)(B). See example (11) of 
paragraph (b)(5) of this section If an 
allocation of these expenditures under 
the p^irtnership agreement docs not have 
substantial economic effect (as 
determined under paragraphs (h)(2)(ii) 
and (b)(2)(iii) of this section), or is not 
otherwise respected under this 
paragraph, such expenditures will be 
reallocated in accordance with the 
partners* interest in the partnership. 

[2\ Expenses desen'b^ in section 709. 
Except for amounts with respect to 


which an election is properly made 
under section 709(b). amounts paid nr 
incurred to organize a partnership or to 
promote the sate of (or to sell) an 
interest in such a partnership shall, 
solely for purposes of this paragraph, be 
treated as section 705(a)(2)(B) 
expenditures, and upon liquidation of 
the partnership no further capital 
account adjustments will be made In 
respect thereof. 

(J) Disallowed lasses. If a deduction 
for a loss incurred in connectio.i 
the sale or exchange of partnership 
property is disallowed to the partnership 
under section 267(a)(1) or section 707(b). 
that deduction shall, solely for purposes 
of this paragraph, be treated as a section 
705(a)(2)|B) expenditure. 

(j) Basis adjustments to section 38 
property. The capital accounts of the 
partners will not be considered to be 
determined and maintained in 
accordance with the rules of this 
paragraph (b)(21(iv) unless such capital 
accounts are adjusted by the partners* 
shares of any upward or downward 
basis adjustments allocated to them 
under this paragraph (b](2](iv)(/l. When 
there is a reduction in the adjusted tax 
basis of partnership section 36 property 
under section 4d(q)(l) or section 48(g)(3). 
section 48(g)(8) provides for an 
equivalent downward adjustment to the 
aggregate basis of partnership interests 
(and no additional adjustment is made 
under section 705(a)(2)|B)). These 
downward basis adjustments shall be 
shared among the partners in the same 
proportion as the adjusted tax basis or 
cost of (or the qualified investment in) 
such section 38 property is allocated 
among the partners under paragraph (f) 
of { 1.46-3 (or paragraph (a)(4)(iv) of 
( 1.48-8). See example (2)(Hi) of 
paragraph (b)(5) of this section. 
Conversely, when there is an increase in 
the adjusted tax basis of partnership 
section 38 property under section 
48(q)(2). section 48(q)(6) provides for an 
equivalent upward adjustment to the 
aggregate basis of partnership interests. 
These upward adjustments shall be 
allocated among the partners in the 
same proportion as the investment tax 
credit from such property is recaptured 
by the partners under $ 1.47-6. 

(A) Depletion of oil and gas 
properties —(1) In general The capital 
accounts of the partners wilt not be 
considered to be determined and 
maintained in accordance with the rules 
of this paragraph (b)(2)(iv) unless such 
capital accounts are adjusted for 
depletion and gain or loss with respect 
to the oil or gas properties of the 
partnership in accordance with this 
paragraph (b)(2](iv)(A). 


(:^) Simulated depletion. Except as 
provided in paragraph (b)(2)(iv)(A) (3| of 
this section, a partnership shall, solely 
for purposes of maintaining capita) 
accounts under this paragraph, compute 
simulated depletion allowances with 
respect to its oil and gas properties at 
the partnership level. These allowances 
shall be computed on each deplelubic 
oil or gas property of the partnership by 
using either the cost depletion method or 
the percentage depletion method 
(computed in accordance with section 
613 at the rates specifted in section 
613A(c)(5) without regard to the 
limitations of section 613A, which 
theoretically could apply to any partner) 
for each partnership taxable year that 
the property is owned by the 
partnership and subject to depletion. 

The choice between the simulated cost 
depletion method and (he simulated 
percentage depletion method shall he 
made on a property-by property basis in 
the first partnership taxable year 
beginning after April 30.1986. for which 
it it relevent for (he property, and shall 
be binding for all partnership taxable 
years during which the oil or gas 
property is held by the partnership. The 
partnership shall make downward 
odjustments to the capital accounts of 
the partners for the simulated depletion 
allowance with respect to each oil or 
gas property of (he partnership, in the 
same proportion as such partners (or 
their precedecessors in interest) were 
properly allocated the adjusted tax 
basis of each such property. The 
aggregate capital account adjustments 
for simulated percentage depletion 
allowances with respect to an oil or gas 
property of the partnership shall not 
exceed the aggregate adjusted tax basis 
allocated to the paiincrs with respect to 
such property. Upon the taxable 
disposition of an oil or gas property by a 
partnership, such partnership's 
simulated gain or loss shall be 
determined by subtracting its simulated 
adjusted basis in such property from the 
amount realized upon such disposition. 
(The partnership*8 simulated adjusted 
basis in an oil or gas property is 
determined in (he same manner as 
adjusted tax basis except (hat simulated 
depletion allowances are taken into 
account instead of actual depletion 
allowances.) The capital accounts of the 
partners shall be adjusted upward by 
the amount of any simulated gain In 
proportion to such partners* allocable 
shares of the portion of the total amount 
realized from the disposition of such 
property that exceeds the partncr8hip*s 
simulated adjusted basis in such 
property. The capital accounts of such 
partners shall be adjusted downward by 
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Ihr nmouni of any simulated loss in 
proportion to such partners* allocable 
shares of the total amount realized from 
the disposition of such property that 
represents recovery of the partnership’s 
simulated adjusted basis in such 
property. Sec section 613A(c)(7)|D) and 
the regulations thereunder and 
paragniph (b)|4)(v) of this section. See 
example {19Hiv) of paragraph (bH5) of 
this sixtion. 

{3\ Actual dephlion. Pursuant to 
section B13A(cj(7)(D) and the 
regulrttions thereunder, the depletion 
allowance under section 611 with 
respect to the oil and gas properties of a 
partnership is computed separately by 
the partners. Accordingly, in lieu of 
adjusting the partner’s capital accounts 
as provided in paragraph (b)(2)(iv)|A)|i?) 
of this section, the partnership may 
make downward odjustmonts to the 
capital account of each partner equal to 
such partner's depletion allowance with 
respect to each oil or gas property of the 
partnership (for the partner’s taxable 
year that ends with or within the 
partnership’s taxable year). The 

adjustments to the capital 
account of a partner for depletion 
allowances with respect to an oil or gas 
property of the partnership shall not 
exceed the adjusted tax basis allocated 
tu such partner with respect to such 
property Upon the taxable di.sposition 
of an oil or gas property by a 
partnership, the capital account of each 
partner shall he adjusted upward by the 
amount of any excess of such partner’s 
ulincrihle share of the total amount 
realized from the disposition of such 
pniperty over such partner’s remaining 
adjusted (ax basis in such properly. If 
there is no such excess, the cirpital 
account of such partner shall 1^ 
adjusted downward by the amount of 
any excess of such partner’s remaining 
adjusted tax basis in such property over 
such partner’s^allocahle share of the 
tola! amount realized from the 
disposition thereof. See section 
ot3A(c)(7)(4)|D] and the regulations 
thereunder and paragraph (bl(4)(v) of 
tills section. 

(VJ Effect of hook values. If an oil or 
gii^ properly of the partnership is. under 
paragraphs (b|(2Hlvb/) or (b)(2|(lv)(/l of 
thi& section, properly reflected on the 
bonks of the* partnership at a book value 
that differs from the adjusted tax basl.n 
of such pfx>perly, the niles r.onfaintHl in 
this paragniph (b)(2|(iv)(A| and 
paragraph (b)(4)(v) of thin section shall 
be applied with reference to such book 
vulur. A revaluation of a partnership oil 
or gas property under paragraph 
(b||2|(ivlL0 of ^hls section may give rise 
to a reallocation of the adjusted tax 


No. 251 / Tuesday, December 31, 1985 / Rules and Regulations 


basis of such property, or a change in 
the partners* relative shares of 
simulated depletion from such property, 
only to the extent permitted by section 
613A(c)(7|(D) and the regulations 
thereunder. 

(/) Transfers of partnership interests. 
The capital accounts of the partners will 
not be considered to be determined and 
maintained in accordance with the rules 
of this paragraph (b](2)(iv) unless, upon 
the transfer of all or a part of an interest 
in (he partnership, the capital account of 
the transferor that is attributable to the 
transferred interest carries over to the 
transferee partner. (See paragraph 
(b)(2)(iv)(m) of (his section for rules 
concerning the effect of a section 754 
election on the capital accounts of the 
partners.) However, if the transfer of an 
interest in a partnership causes a 
termination of (he partnership under 
section 708(b](1)(B]. the capital account 
that carriers over to the transferee 
partner will be adjusted in accordance 
with paragraph (b)(2](iv)(e) of (his 
section in connection with the 
constructive liquidation of the 
partnership under paragraph (b)(1)(iv) of 
S 1.708-1. Moreover, the constructive 
reformation of such partnership will, for 
purposes of this paragraph, be treated as 
the formation of a new partnership, and 
(he capital accounts of the partners of 
such new partnership will be 
determined and maintained accordingly. 
See example (13) of paragraph (b)(5) of 
this section. 

(m) Section 754 elections —(7) In 
jicnerai The capital accounts of (he 
partners will not be considered to be 
determined and maintained in 
accordance with the rules of this 
paragraph (b)(2)(iv) unless, upon 
adjustment to the adjusted tax basis of 
partnership property under section 732. 
734. or 743, (he capital accounts of the 
partners are adjusted as provided in tlis 
paragraph (b)(2)[iv)(/77). 

[2] Section 743 adjustments. In the 
case of a transfer of all or a part of an 
interest in a partnership that has a 
section 754 election in effect for the 
partnership taxable year in which such 
tninsfer occurs, adjustments to the 
adjusted tax basis of partnership 
property under section 743 shall not be 
reflected in the capital acemmt of the 
transferee partner or on the books of the 
partnership, and subsequent capital 
account iidjuslments for distributions 
(see paragraph (b)(2)(iv)(el(l) of this 
sect ion) and for depreciation, depletion, 
amortization, and gain nr loss with 
rcsp(?rt to such property will disregard 
the t?ffect of such basis adjustment The 
prcLcding .si'nterice shall not apply to 
(he extent such basis adjustment is 


allocated to the common basis of 
partnership property under patagfiiph 
(b)|l| of S 1.734-2: in these cases, such 
basis adjustment shall, except as 
provided in paragraph (b)(2)(tv)|m)(.^ ol 
this section, give rise to adjustments to 
the capital accounts of the partners in 
accordance with their interests in tlic 
partnership under paragraph (b)|3) of 
this section. See examples (13) (iii) and 
(tv) of paragraph (b)(5) of this section. 

(J) Section 732 odjuslnumts. In the 
case of a transfer of all or a part of an 
interest in a partnership that does not 
have a section 745 election in effect for 
the partnership taxable year in which 
such transfer occurs, adjustments to the 
adjusted tax basis of partnership 
property under section 732(d) will be 
treated in the capital accounts of the 
partners in the same manner as section 
743 basis adjustments are treated under 
paragraph (b)(2)(iv)(/n|(2) of this section 

(4) Sf^tion 734 adjustments. KxcepI as 
provided in paragraph (b)(2)|iv)(m)(5] of 
this section, in (he case of a distribution 
of property by a partnership that has a 
section 754 election in effect for the 
partnership taxable year in which the 
distribution occurs, the partner who 
receives a distribution that gives rise to 
the adjustment to the adjusted tax basi:^ 
of partnership property under section 
734 shall have a corresponding 
adjustment made to his capital account 

(5) Limitations on adjustments. 
Adjustments may be made to the capital 
account of a partner (or his successor in 
interest) in respect of basis adjustment:^ 
to partnership property under sections 
732, 734, and 743 only to the extent that 
such basis adjustments (i) are permitted 
to be made to one or more items of 
partnership property under section 755. 
and (ii) result in an increase or a 
decrease in the amount at which such 
property is carried on the partnership's 
balance sheet, as comput^ for book 
purposes. For example, if the book value 
of partnership property exceeds the 
adjusted (ax basis of such property, a 
basis adjustment to such property may 
be reflected in a partner’s capital 
account only to the extent such 
adjustment exceeds the difference 
between the book value of such pro^o^riy 
and (he adjusted tax basis of such 
property prior to such adjustment. 

(/>) Partnership level chamcicri/,ation. 
Except as otherwise provided in 
paragraph (h|(2)(iv)(k) of this section, 
the capital accounts of the partners will 
nut be considered to lie determined and 
maintained in accordamu; with the ruk^ 
of this (>aragraph (b||2)(iv) unle.ss 
adjustments to such capital acxounU ut 
respect of partnership income, gain. lusf. 
deduction, and section 705(H|(2)(n) 
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expeiiiJitures (or item thereof) are made 
with reference to the Federal lax 
treatment of such Items (and in the case 
of lKK>k items, with reference to the 
FiMjeml lax treatment of the 
corresponding tux items) at the 
partnership level, without regard to any 
requisite or elective tax treatment of 
siirji items at the partner level (for 
example, under section 5H(i)). Ilr)wever. 
a partnership that incurs mining 
exploration expenditures will determine 
the Federal lax Irttutmcnl of income, 
^ain, loss, and deduction with respiM;t to 
(he prtiperly to which such expenditures 
ndute at the partnership level only after 
first taking into account the elections 
made by its partners under section 617 
and section 703(b](4). 

(o) CttomnieiHip(tyments, Cuarantiied 
payments to a partner under section 
707(c) cause the aipit.il account of the 
recipient partner to be adjusted only to 
the extent of such partner's distributive 
share of any p^irtnership deduction, loss, 
or other downward capital account 
iidjustmnnl resulting from such payment. 

(p) Minor diHcrepancies, 

Discrepancies betwinm the balances in 
lhi» respective capital accounts of the 
partners and the balanccfs that would he 
in such respective capital accounts if 
they had been determined ond 
niiiintuined in accordtince with this 
p.iragrapb (b)( 2 |(iv) will not adversely 
affect the validity of an allocation, 
provided that such discrepiincics are 
minor and are attributable to g«H)d faith 
rrrur by the partnership. 

I 7 ) Atffustnwnts where guidance is 
A cA/qg; If the rules of this paragraph 
(b)( 2 Hiv) fail to provide guidance on 
how adjustments to the capital accounts 
of the partners should be made to reflect 
particular adjustments to partnership 
capital on the books of the partnership, 
such capital accounts will not be 
considered to be determined and 
maintained in accordance with those 
mtiMi unless such capital account 
ailiustmeuts are made in a manner that 
(/) maintains equality between the 
^XXregale governing capital accounts of 
the partners and the amount of 
p artnership capital reflected on the 
partnership's balance sheet, as 
computed for book purposes. [2] is 
‘insistent with the underlying economic 
arrangement of the partners, and (.?) is 
hasixl, wherever practicable, on Federal 
t ix atxounting principles. 

|r| fft^statement of Capital Accounts, 
With respect l4) partnerships that Iregan 
vp^^rating In a tax«ible year beginning 
More May l. 1986.Mhe capital accounts 
«f the partners of which have not twen 
♦Iwtemiined and maintained in 
aaordance with the rules of this 
paragraph |b)(2)|iv) sinca^ inception. 


such capital accounts shall not bo 
considered to be determined and 
maintained in accordance with the rules 
of this paragraph (b)( 2 )(iv| for taxable 
years beginning aHer April 30.1986, 
unless (/) such capital accounts are 
adjusted, effective for the First 
partnership taxable year beginning after 
April 30. 1986. to reflect the fair market 
value of partnership property as of the 
first day of such tuxnble year, and [2] in 
connection with such adjustment, the 
rules contained in paragraph 
(b)(2)(iv)l/l(2). (3), and (4) of this section 
are satisfied. However, compliance with 
the previous sentence will have no 
bearing on the validity of allocations 
that relate to partnership taxable years 
beginning before May 1,1980. 

(3) Parfner*s interest in the 
partnership —(i| In general. References 
in section 704(b) and this paragraph to a 
partner's interest in the partnership, 
or to the partner's interests in the 
partnership, signify the manner in which 
the partners have agreed to share the 
economic benefit or burden with respect 
to the income, gain, loss, deduction, or 
credit (or item thereof) that is allocated, 
'fhis sharing arrangement may or may 
not corrc,spond to the overall economic 
arrangement of the partners. Thus, a 
partner who has a SO percent overall 
interest in the partnership may have a 
90 percent interest in a particular item of 
income or deduction, llie determination 
of a partner's interest in a partnership 
shall be made by taking into account all 
facts and circumstances relating to the 
economic arrangement of the partners. 
All partners' interests in the partnership 
are presumed to Im? equal (determined 
on a per capita basis). However, this 
presumption may be rebutted by the 
taxpayer or the Internal Revenue 
Service by establishing facts and 
circumstances that shov^' that the 
partners' interests in the partnership are 
otherwise. 

(li) Factors considered. In determining 
a partner's interest in the partnership, 
the following factors are among those 
that will be considered: 

(o) The partners' relative 
lontributions to the partnership. 

[h] The interests of the partners in 
economic pn^fits and losses (if differenl 
than that in taxable income or loss), 

(c) The interests of the partners in 
cash flow and other nondiquidaling 
distributions, and 
(J) The rights of the partners to 
distributions of capital upon liquidation. 
The provisions of this subparagraph 
|h)(3) arc illustrated by examples (l)(i) 
and (ii), (4)(i). {5)(i) and (H). ( 6 ). (7Hi). (ii). 
and (iv), (R). (10)(ii). 10(11. and (19|(iii) of 
paragraph (b)|5) of this section. See 
paragraph (b)(4)(t) of this section 


concerning rules for d(*termining the 
partners' interests in the partnership 
with respect tacertain tax items. 

(///) Certain determinations. If— 

(o) Requirements (/) and [2] of 
paragraph |b)( 2 )(it)( 6 ) of this secliun are 
satisfied, and 

(&) All or u portion of an allocation of 
income, gain, loss, or deduction made to 
a partner for a partnership taxable year 
does not have economic effect under 
paragraph (b)| 2 )(ii) of this section, 
the partners' interests in the partnership 
with respect to the portion of the 
allocation that lacks economic effect 
will be determined by comparing the 
manner in which distributions (and 
contributions) would be made if all 
partnership properly were sold at book 
value and the partnership were 
liquidated immediately following the 
end of the taxable year to which the 
allocation relates with the manner in 
whitd) distributions (and contributions) 
would be made if all partnership 
property were sold at book value and 
the partnership were liquidated 
immediately following the end of the 
prior taxable year, and adjusting the 
result for the items described in (4), (5). 
and ( 6 ) of paragraph (b)( 2 )(iiH(/) of this 
section. A determination made under 
this paragraph (b)(3)(iii) wilt have 110 
force if the economic effect of valid 
allocations made in the same manner is 
insubstantial under paragraph (b|[ 2 )|iii) 
of this section. See examples ( 1 ) (iv). (v), 
and (vi), and (15) (ii) and (iii) of 
paragraph (b)(5) of this section. 

( 4 ) Special rules —(i) Allocations to 
reflect revaluations. If partnership 
property is. under paragraphs 
CbK 2 )(iv)| J) or (b)( 2 )(iv)(/) of this 
section, properly reflected in the capital 
accounts of the partners and on the 
books of the partnership at a book value 
that differs fix^m the adjusted tax basis 
of such property, then depreciation, 
depletion, amortization, and gain or loss, 
as computed for book purposes, with 
respect to such property will be graater 
or less than the depreciation, depletion, 
amortization, and gain or loss, as 
computed for tax purposes, with respect 
to such property. In these cases the 
capital accounts of the partners are 
required to be adjusted solely for 
allocations of the book items to such 
partners (see paragraph (b)( 2 )(iv)(j|/) of 
this section), and the partners' shares of 
the corresponding lax items are not 
independently reflected by further 
adjustments to the partners' capital 
accounts. Thus, separate allocations of 
these tax items cannot have economic 
effect under paragraph (b)( 2 )(iiH/>)i/) of 
this section, and the partners' 
distributive shares of such tax items 
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must (unless governed hy section r(M(c)) 
mncifi in atcordiince ^fh the 
partneni* inferesls in the partnership. 
Tfieso tax items must be shared among 
the partners in a manner that takes 
account of the variation between the 
adjusted lax basis of such property and 
its book value In the same manner as 
variations betwtfim the adjusted tax 
basis and fair market value of property 
contributed to the partnership arc taken 
into account in determining the partners* 
shares of tax items under section 704(c). 
See example.^ (14) and (18) of paragraph 
(b)|5) of t)iis section. 

(ii) Credits. Allocations of tax credits 
and lax credit recapture are not 
reflccteti by adtuslments to the partners’ 
capital accounts (except to the extent 
that adfustments to the adjusted tax 
basis of partnership section 38 properly 
in respect of tax credits and lux credit 
reciipfiirc give rise to capital account 
adjustments under paragraph (b|( 2 ](iv)(/] 
of this section). Thus, such allocations 
ainnot have economic effect under 
paragrtiph (b)( 2 )(li)| 6 )|/) of this section, 
and the lax credits and tax credit 
recapture must be allocated in 
accordance with the partners* interests 
in the partnership as of the time the tax 
cn*dit or credit recapture arises. With 
respect to the investment tax credit 
provided by section 38, allocations of 
cost or quuliried investment made in 
accordance with paragraph (f) of 5 1.46- 
3 and paragraph (a)(4Hiv) of { 1.46-8 
shall be deemed to be made in 
accordance with the partners* interests 
in the partnership. With respect to other 
tax credits, if a partnership expenditure 
(whether or not deductible) lliat gives 
rise to a tax credit in a partnership 
taxable year also gives rise to valid 
allocations of partnership loss or 
deduction (or other downward capital 
account adjustments) for such year, then 
the partners* interests in the partnership 
with respect to such credit (or the cost 
giving rise thereto) shall be in the same 
proportion as such partners* respective 
distributive shares of such loss or 
deduction (and adjustments). See 
example ( 11 ) of paragraph (b)( 5 ) of this 
MclicuL Identical principles shall apply 
in determining the partners* interests in 
the partnership with respect to lax 
credits that arise from receipts of the 
partnership (whether or not taxable). 

(iii) Excess percentage depletion. To 
the extent the percentage depletion in 
respect of an item of deplelable property 
of the partnership exceeds the adjusted 
tax basis of such property, allocations of 
such excess percentage depletion are 
not rc^flected by adjustments to the 
partners* capital accounts. Thus, such 
ullocotinns cannot have economic effect 


under paragraph (bl( 2 )(il)(Al(/) of this 
section, and such excess percentage 
depletion must be allocated in 
accordance with the partners* interests 
in the partnership. The partners* 
interests in the partnership for a 
partnership taxable year with respect to 
such excess percentage depletion shall 
l>e in the same proportion os such 
partners* respective distributive shares 
of gross income from the deplelable'* 
property (as determined under section 
613(c)) for such year See example (12) 
of paragraph (b)(5) of this section. See 
paragraphs (b)( 2 )(iv)(A) and (b)( 4 )(v) of 
this section for spedal rules concerning 
oil and gas properties of the partnership. 
(ly) Nonrecourse debt, (Reserved.! 

(v) Allocations under section 
6I3A((;J(7J(DI. Allocations of the 
adjusted tax basis of a partnership oil or 
gas property arc controlled by section 
613A(c)(7)(D) and the regulations 
thereunder. However. If the partnership 
agreement provides for an allocation of 
the adjusted tax basis of an oil or gas 
property among the partners, and such 
allocation is not otherwise governed 
under section 704(c) (or related 
principles under paragraph (b)( 4 )(i) of 
this section), that allocation will be 
recognized as being In accordance with 
the partners* interests in partnership 
capital under .section 613A(c)(7)(D). 
provided (o) such allocation does not 
give rise to capital account adjustments 
under paragraph (b)( 2 )(iv)(A) of this 
section the economic effect of which arc 
insubstantial (as determined under 
paragraph (b){ 2 )(iil) of this section), and 
lb) all other allocations and capital 
account adfustments under the 
partnership agreement are recognized 
under this paragraph. Otherwise, such 
adjusted lax basis must be allocated 
among the partners pursuant to section 
613A(c)(7KD) in accordance %vith the 
partners* actual interests in partnership 
capital or income. For purposes of 
section 613A(c)(7)(D) the partners* 
allocable shares of the amount realized 
upon the partncrship *8 taxable 
disposition of an oil or gas property will, 
except to the extent governed by section 
764(c) (or related principles under 
paragraph (b)(4)(i) of this section), be 
determined under this paragraph 
(b)(4)(v). If, pursuant to paragraph 
(b)( 2 )(iv)(A)( 2 ) of this section, the 
partners* capital accounts are adjusted 
to reflect the simulated depletion of an 
oil or gas property of the partnership. . 
Ihe portion of the total amount realized 
by Ihe partnership upon the taxable 
disposition of such property that 
represents recovery of its simulated 
adjusted tax basis therein will be 
allocated to the partners in the same 


proportion as Ihe aggregate adjusted lav 
basis of such property was allocated to 
such partners (or their predecessors in 
interest). If, pursuant to paragraph 
(b]( 2 )(iv)(A)(J) of this section, the 
partners* capital accounts arc adjusted 
to reflect the actual depletion of an oil 
or gas property of the partnership, ihe 
portion of the total amount realized by 
Ihe partnership upon the taxable 
disposition of such properly that equals 
the partners* aggregate remaining 
adjusted basis therein will be allocated 
to the partners in proportion to their 
respective remaining adjusted tax bosvii 
in such property. An allocation provided 
by the partnership agreement of the 
portion of the total amount realized by 
the partnership on its taxable 
disposition of an oil or gas properly thal 
exceeds Ihe portion of the total amount 
realized allocated under cither of the 
previous two sentences (whichever is 
applicable) shall be deemed to be made 
in accordance with the partners’ 
allocable shares of such amount 
realized, provided (c) such allocation 
does not give rise to capital account 
adjustments under paragraph 
(b)(2)(iv)(A) of this section Ihe economic 
effect of which is insubstantial (as 
determined under paragraph (b|( 2 Hit| of 
this section), and (cf) all other 
allocations and capital account 
adjustments under the partnership 
agreement are recognized under this 
paragraph. Otherwise, the partners* 
allocable shares of Ihe total amount 
realized by Ihe partnership on its 
taxable disposition of an oil or gas 
property shall be determined in 
accordance %vith the partners* Inlercstii 
in the partnership under paragraph 
(b)(3) of this section. See example (19) of 
paragraph (b)(5) of this section. (See 
paragraph (b)( 2 )(iv)(A) of this section for 
the determination of appropriate 
adjustments to the partners* capital 
accounts relating to section 
613A(c)(7)(D).) 

(vi) Amendments to partnership 
agreement. If an allocation has 
substantial economic effect under 
paragraph (b)(2) of this section or is 
deemed to be made in accordance with 
the partners* interests in the partnership 
under paragraph (b)(4) of this section 
under the partnership agreement that is 
effective for the taxable year to which 
such allocation relates, and such 
partnership agreement thereafter is 
modified, both the tax consequences of 
the modification and the facts and 
circumstances surrounding the 
modification will be closely scrutinized 
to determine whether the purported 
modification v/as part of the original 
agreement. If it is determined that Ihe 
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I purported mo<lincation was part of the 
original agreement, prior allocations 
may l>e reallocated in a manner 
runsistent with the modified terms of 
the agreement, and subsequent 
I allocations may be reallocated to take 
ai count of such modified terms. For 
example, if a partner is obligated by the 
partnership agreement to restore the 
ilefidt balance in his capital account (or 
any limited dollar amount thereof) in 
.uxordance with requirement [3) of 
paragraph (b)(2)(ii)(^) of this section 
and. thereafter, such obligation is 
eliminated or reduced (other than as 
provided in paragraph (b][2)(ii)(/) of this 
I section), or is not complied with in a 
timely manner, such elimination, 
reduction, or noncompliance may be 
tmated us if it always were part of the 
partnership agreement for purposes of 
making any reallocations and 
determining the appropriate limitations 
period. 

(vii) Recapture. For special rules 
upplicable to the allocation of recapture 
income or credit, see paragraph (e) of 
§ 1 1245-1. paragraph (f) of i 1.1250-1. 
paragraph (c) of $ 1.1254-1, and 
paragraph (a) of i 1.47-6. 

|5) Examples. The operation of the 
rules in this paragraph is illustrated by 
the following examples: 

E\ample (tf. |i) A and 0 form a general 
partner^ip with cash contribulinns of 
I S40.000 each, which cash is used to purchase 
dt-precisWe personal property at a cost of 
! Sso.ooo. The partnership elects under section 
I '•®*q)(4) to reduce the amount of Investment 
I tax credit in lieu of adjusting the lax basis of 
such property. The partnership agreement 
provides that A and B will have equal shanks 
of taxable income and loss (contpuled 
without regard to cost recovery deductions) 
snd rash flow and that all cost recovery 
d*‘*h)cflofMi on the property will be allocated 
to A The agreement further provides that the 
partners* rapilal accounts will be determined 
■nd maintained in acnordance with 
par.igraph |b|(2)(iv) of the section, but that 
ufKin Itquulation of the partnership. 
^lj'*iributions will be made equally between 
thr partners (regardless of capital account 
baUfices) and no partner will be required to 
rrsiore the deficit balance in his capital 
^(I'oofit for distnbution to partners with 
P^itive capital accounts balances. In the 
Partnership’s first taxable year, it recognizes 
op<*rating income equal to its operating 
<^vp(mses and has an additional SsaiXX) cost 
^overy deduction, which is allocated 
I rntirely to A That A and B will be entitled to 
rqual distributions on liquidation, even 
'I A is allocalid the entire $20,000 cost 

f^covery deduction, indicates A will not bear 
^ full risk of the economic loss 
torresponding to such deduction If such loss 
Under p^iragraph (b)(2)tii) of this 
I the allocation lucks economic effect 

|1 sod Will be disregarded The partners made 
fquiil contributions to the partnership, share 
I I dually IQ othei taxable income and loss and 


in cash flow, and will share equally in 
liquidation proceeds, indicating that their 
actual economic arrangement is to bear the 
risk imposed by the potential decrease in the 
value of the properly equally. I1ius. under 
paragraph |b)|!l) of this section the purtneni* 
interests in the parinership are equal, and the 
cost recovery deduction will be reallocated 
equally between A and B. 

(ii) Asssiime the same facts as in (i) except 
that the partnership agreement provides that 
liquidalion proceeds will be distribuliHj in 
accordance with capital account balances if 
the partnership is liquidated during the first 
five years of its existence but that liquidation 
proceeds will be distributed equally if the 
partnership is liquidated thereafter. Since the 
partnership agreement does nut provide for 
the requirement contained in paragraph 
(b)(2)(ii}(5)f2| of this section to be salisified 
throughout the term of the partnership, the 
partnership allocations do not have er:onomic 
effect. Even if the partnership agreement 
provided for the requirement contained in 
piirngruph (b)(2)(ii)t6H2) to be satisified 
throughout the term of the partnership, such 
allocations would not have economic effect 
unless the requiroment contained in 
paragraph tl^)t2KH)(^HJ) of this section or the 
attemate economic effect test contained in 
paragraph |b)(2)(it)(r/) of this section were 
satisfied. 

(iii) Assume the same facts as in (i) except 
that distributions in liquidation of the 
partnership (or any partner's interest) arc to 
be made in accordance with the partners* 
positive capital account balances throughout 
the term of the partnership (as set forth in 
paragraph |b)(2](ii)(5)(J| of this section). 
Assume further that the partnership 
agreemtfnt contains a qualified Income offset 
(as defined m paragraph (b)(2)(ti)td) of this 
section) and that, as of the end of each 
partnership taxable year, the items described 
in paragraphs (b)(2)tii|(c/)(4). |5). and (01 of 
this section are not reasonably expected to 
cause or increase a deficit balance in A’s 
capital account. 
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Under the alternate economic effect lest 
contained in paragraph (b)(2)(ii)(</) of this 
section, the allocation of the $2fl.nxi cost 
recovery deduction to A has economic effect. 

|iv) Asstune the same facts as in tiii) and 
that in the partnership’s second taxable year 
it recognizes operating income equal to its 
operating expenses and has a $25,000 cost 
recovery deduction which, under the 
partnership agreement, is allocated entirely 
to A. 
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*rhr allocation of the $25,000 cost recovery 
deduction to A satisfies that allcmute 
economic effect test contained in paragraph 
tb)(2)(iiK</) of this section only to the extent 
of S20.000. Therefore, only $20,000 of such 
allocation has economic effect and the 
remaining $5,000 must be reallocated in 
accordance with the partners* interests in the 
partnership. Under the partnership 
agreement, if the properly were sold 
immediately following the end of the 
partnership’s second taxable year for $35,000 
(its adjusted tax basis), the $35,000 would be 
distributed to D. Thus, B. and not A. bears the 
economic bunJen corresponding to $5,000 of 
the $25,000 cost recovery deduction allocated 
to A. Under paragraph (b)[3)(iti) of this 
section. SSjOOO of su4^ cost recovery 
deduction will be reallocated to B. 

(v) Assume the same facts as in tiv) excerpt 
that the cost recovery deduction for the 
partnershp’s secomi taxable year is $20,(XX) 
instead of $25,000. The allocation of such cost 
recovery deduction to A has economic rffecl 
under the alternate economic effect test 
contained in paragraph lbH2)(ii)tt/| of this 
section. Assume further that the property is 
sold for $35,000 immediately following the 
end of the partnership's second taxable year, 
resulting in a $5,000 taxable loss ($403)01) 
adjusted tax basis loss $353X)0 tales price), 
and the partnership it liquidated. 
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Under the partnership agreement the $35,000 
sates proceeds are distributed to B. Since B 
bears the entire economic burden 
corresponding to the $5,000 taxable loss from 
the sale of the properly, the allocation of 
$2,500 of such toss to A does not have 
economic effect and must be reallocated In 
accordance with the partneri* interests in Ihr 
partnership. Under paragraph tb)(3)(iii) of 
this section, such $2,500 lots will he 
reallocated to B. 

|vi) Assume the same facts as in tiv) except 
that the cost recovery deduction for the 
paiirw^rship't second taxable year Is $20,000 
instead of $2S.(X)0. and that as of the end of 
the partnership’s second taxable year it is 
reasonably expected that duiing Its third 
taxable year the partnership will (1) have 
operating income equal to Its operating 
expenses (but will have no cost recovery 
deductions). (2) borrow $10,000 (recourse) 
and distribute such amount $5,000 to A and 
$5.0(X) to B. and (3) thereafter sell the 
partnership property, repay the $10,000 
liability, and liquidate. In ^termining the 
extent to which the alternate economic effect 
lest contained in paragraph (b)(2KiiHc/) of this 
section is satisfied as of the en’d of the 
partnership's second taxable year, the fair 
market value of partnership properly is 
presumed to be equal to its adjusted lax basis 
(in accordance with paragraph (b)(2>(iii)(r) of 
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this section). Thus, it is presumed that the 
selling price of such propc^rty during the 
purtner^ip's third lexuble year will be its 
$40,000 adjusted lax basis. Aocordingly, there 
can be no reasonable expectation that there 
will Ur increases to A's capital Account in the 
partnership’s third taxable year that will 
offset the expected $5,000 distribution to A. 
Therefore, the distribution of the loan 
proceeds must be taken into account in 
determining to what extent the alternate 
economic effect lest contained in paragraph 
(b)(2)(ii)(</| if satisfied. 



A 

B 
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S36.000 


Upon sale of the partnership property, the 
$40.(X)0 presumed sales proceetis would be 
used to repay the $10,000 liability, and the 
remaining $^0,000 would be distributed to B. 
Under these circumstances the allocation of 
the S^aooo cost recovery deduction to A In 
the partnership’s second taxable year 
satisfies the alternate economic effect lest 
contained in paragraph (l>|(2)|ii)(<y) of this 
section only to the extent of $15,000. Under 
paragraph of this section, the 

remaining $5,000 of such deduction will be 
reallocated to E The results in this example 
would be the same even if the partnership 
agreement also provided that any gain 
(whether ordinary income or capital gain) 
upon the sate of the property would 1^ 
allocated to A to the extent of the prior 
allocations of cost recovery deductions to 
him. and. at end of the partnership’s second 
taxable year, the purtners were confident 
that the gain on the sale of the properly in the 
partnership’s third taxable year would be 
sufficient to offset the expected $5,000 
distribution to A. 

(vii) Assume the same facts as in (iv) 
except that the partnership agreement also 
provides that any partner with a deficit 
balance in his capital account following the 
liquidation of his interest must restore that 
deficit to the partnership (as set forth in 
paragraph (b)(2)(ii)(^)(:B of this section). 

Thus, if the properly were sold for $35,000 
immediately after the end of the partnership’s 
second taxable year, the $35,000 would be 
distributed to B. A would contribute $5,000 
(the deficit balance in his capital account) to 
the partnership, and that $5,000 would be 
distributed to E The allocation of the entire 
$25,000 cost recovery' deduction to A in the 
partnership’s second taxable year has 
economic effect 

(viif) Assume the same facts as in (vii) 
except that A’s obligation to restore the 
dcficil balance in his capital account is 
limited to a maximum of $5,000. The 
allocation of the $25,000 cost recovery 
deduction to A tn the partnership’s second 
taxable yeor has economic effect under the 
alternate economic effect test aintuined in 
paragraph (b)(2)(ii)(</) of this section. At the 
end of such year. A makes on additional 
$5,000 contribution to the partnership 


(thereby eliminating the $5,000 deficit 
balance in his capital account). Under 
paragraph (b)|2)(ii)(/) of this section. A’s 
obligation to restore up to $5,000 of the deficit 
balance in his capital account moy be 
eliminated after he contributes the additional 
$5,000 without affecting the validity of prior 
allocations. 

(lx) Assume the same facts os in (iv) except 
that upon formation of the partnership A also 
contributes to the partnership his promissory 
note with a $5,000 principal balance. The note 
unconditionally obligates A to pay an 
additional $5,000 to the partnership at the 
earlier of (a) the beginning of the 
partnership’s fourth taxable year, or (b) the 
end of the partnership taxable year in which 
A's interest is liquidated. Under paragraph 
(b)(2)(ii)(c] of this section. A is considered 
obligated to restore up to $5,000 of the deficit 
balance in his capital account to the 
partnership. Accordingly, under the alternate 
economic effect test contained in partnership 
(b)(2)|ii)(iy) of this section, the allocation of 
the S2SJXO cost recovery deduction to A in 
the partnership’s second taxable year has 
economic effect. The results in this example 
would be the same if (1) the note A 
contributed to the partnership were payable 
only at the end of the partnership’s fourth 
taxable year (so that A would not be required 
to satisfy the (vote upon liquidation of his 
interest in the partnership), and (2) the 
partnership agreement provided that upon 
liquidation of A’s interest, the partnership 
would retain A’s note, and A would 
contribute to the partnership the excess of 
the outstanding principal balance of the note 
over its then fair market value. 

(x) Assume the same facts as in (ix) except 
that A’s obligation to contribute an a^itional 
$5,000 to the partnership is not evidenced by 
a promissory note. Instead, the partnership 
agreement imposes upon A the obligation to 
make an additional $5,000 contribution to the 
partnership at the earlier of (a) the beginning 
of the partnership's fourth taxable year, or |b) 
the end of the partnership taxable year in 
which A's interest is liquidated. Under 
paragraph (b)(2)(ii)(c) of this section, as a 
result of A’s deferred contribution 
requirement. A is considered obligated to 
restore up to $5,000 of the deficit balance in 
his capital account to the partnership. 
Accordingly, under the alternate economic 
effect lest contained in paragraph (b)(2)(ii](L^ 
of this section, the allocation of the $^,000 
cost recovery deduction to A in the 
partnership’s second taxable year has 
economic effect. 

(xt) Assume the same facts as in (vii) 
except that the partnership agreement also 
provides that any gain (whether ordinar>’ 
income or capital gain) upon the sale of the 
property will be allocated to A to the extent 
of the prior allocations to A of cost recovery 
deductions from such property, and 
additional gain will be allocated equally 
between A and B. At the time the allocations 
of cost recovery deductions were made to A. 
the partners believed there would be gain on 
the sale of the property in an amount 
sufficient to offset the allocations of cost 
recovef>* deductions to A. Nevertheless, the 
existence of the gain charget»ar.k provision 
will not cause the economic effect of the 


allocations to be insubstantial under 
paragraph (b|(2)(iii)tc| of this section, sirvee in 
testing whether the economic effect of such 
allocations is substantial, the recovery' 
property Is presumed to decrease in value b> 
the amount of such deductions 
Example (21 C and 0 form a general 
partnership solely to acquire and lixise 
machinery that is 5-yenr recovery property 
under section 168. Fach contributes $100,000 
and the partnership obtaiivs an S81X).000 
recourse loon to purchase the machinery. T)u 
partnership elects undi^r section 48(qH4) to 
reduce the amount of investment tnx rreilit ia 
lieu of adjusting the tax basis of such 
machinery. The partnership. C, and D have 
calendar taxable years. The partnership 
agreement provides that the partners' capita) 
accounts will be determined and maintuiniNi 
in accordance with paragraph (bU2)ttv) of 
this 8e4:tton. distributions in liquidation of ihr 
partnership (or any partner s interest) will lit 
made in accordance with the partners' 
positive capital account balances, and any 
partner with a dericit balance in his capital 
account following the liquidation of his 
interest munt restore that deficit to the 
partnership (as set forth in paragraphs 
(bl(2)(U)(5)|^ and (J) of this section) The 
partnership agreement further provides that 
(a) partnership net taxable loss will be 
allocated 90 percent to C and 10 percent to i) 
until such time as there is partnership net 
taxable income, and therefore C will he 
allocated 90 percent of such taxable inronu 
until he has been allocated puiinersbip net 
taxable income equal to the partnership net 
taxable loss previously allocated to him. (b) 
all further partnership net taxablu Income or 
loss will be allocated equally between C aiuj 
0. and (c) distributions of operating cash flow 
will be made equally between C and O Ihi* 
partnership enters into a 12>year lease with a 
financially secure corporation under which 
the partnership expects to have a net taxabU* 
loss in each of its first 5 partnership taxabh* 
years due to cost recovery deductions with 
respect to the machinery and net taxable 
income in each of its following 7 partnership 
taxable years, in part due to the alisence of 
such cost recovery deductions. Th«^ is a 
strong likelihood ihal the partnership’s net 
taxable loss in partnership taxable years 1 
through 5 will be SlOaOOa SBD.OOO. $80.09(i 
$70,000. and $80,000. respectively, and the 
partnership’s net taxable inrunne in 
partnership taxable years 6 through 12 wdl ht 
$40,000. $so.ooo. seaooo. sro.ooo. $80.ooo. 
$90,000. and $100,000. respectively. F.ven 
though there Is a strong likelihood that the 
allocations of net taxable loss in years 1 
through 5 will be largely offset by other 
allocations in partnership taxable years 6 
through 12. and even if it is assumed that thr 
total lax liability of the partners in years 1 
through 12 will lie less than If the aHocallons 
hud not been provided in the partnership 
agrecfment. the economic effect of the 
allocations wrill not t)e Insubstantial under 
paragraph (b)(2Kiii)(c) of this section. Thi!» B 
lK!cause at the lime such allocutions l^eramif 
part of the purinership agreement, there was 
a strong likelihood that the allocations of ut ' 
taxable loss in years 1 through 5 would not 
Imi largely offset by allocations of intomr 
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wtthin 5 (defermined on i nrst-in. first* 
otil bu^is). The year 1 nllocafkin will not be 
offset until yetirs 6. 7. and S. the year 2 
allocation will not be offset until yean 8 and 
9. the year 3 allocation will not be offset until 
years 9 and 10. the year 4 allocaUon wtU not 
be offset until years 10 and 11. and the year 5 
dllocalion will not be offset until years 11 and 
12 . 

E\amph (3J. E and F enter Into a 
partnership agreement to develop and market 
(•\p(*riin<mtal electronic devices. E 
contributes $2..SOO cash and agrees to devote 
his full*tlrrui services to the partnership. F 
contributes $100,000 cash ai^ agrees to 
obtain a loan for the partnership for any 
akidiliofuil capital nc^s. The partnership 
i^TfeiiMml provides that all deductions for 
ri search and expeKmental expenditures and 
intertsf on partnership loans are to be 
allocated to F* In addition. K will be allocated 
90 p4<rcenl. and E 10 percent, of partnership 
tiixable income or loss, computed net of the 
di^duefions for such research and 
experimental expenditures and interest, until 
F hilt received allocallons of such taxable 
inrame equal to the sum of such research and 
rxperinurntiil expenditures, such interest 
expense, and his share of such taxable loss. 
Ihereartur. E and F will share all taxable 
i.icome and loss equally. Operating cash flow 
will be distributed equally between E and F. 
The partnership agreement also provides that 
Es and Fs capital accounts will be 
detL*rmined and maintained in accordance 
with paragraph (b)t2Hiv) of this section, 
distributions in liquidation of the partnership 
|or any partnei^s interest) will be made in 
.ia nrdofics with the partners* positive capital 
Account balances, and any partner with a 
defidt balance in his capital account 
fullowlng the liquidaltnn of his Interest must 
restore that deficit to the partnership (as set 
forth in paragraphs (b|(2)(i{)(6)(^ and (J) of 
this section). These allocations have 
ernnomic effect. In addition, in view of the 
nature of the partT>enihip's activitiea. there Is 
not a strong likelihood at the lime the 
ollocatlonf become pari of the partnership 
AgrcemiBil that the economic efTect of the 
ailucatlona to F of deductions for research 
and i'xpenmental expenditures end interest 
on partnership loans will be largely offset by 
Alhjcattoos to F of partnership net taxable 
inroQie. The p«:onomlc effect of the 
Allocations is substantial. 

Example H/. (I) C and H contribute $75,000 
ond $25,000, respectively, in forming a general 
partnership. Ihe partnership agreement 
provides ih*4t all income, gain. loss, and 
*lcdurllaii will be alliicat^ equally between 
ihe partners, that the partners* capital 
atroiuils will he determined and maintained 
in accordam e with paragraph (bH2)(iv) of 
Ihii sccliofi. hut that all partnership 
diktribulicms wilt regardtess of capital 
Acrnnnl balances, be made 75 percent to C 
And 25 percent to 11. Foltowing the liquidation 
of the purinership. neither partner is required 
to restore the deficit balance in his capital 
account to the paiirvershlp for distribution to 
Fortners with pooitive capital account 
buUnces, 'the allocations in the partnership 
Agreement do not have ecxmomk effect. Sinre 
runtribulions were mnde in a 75/25 ratio and 
the partnership agnti^mrnt ifid!i*.4ite8 that all 


economic profits and losses of the 
partnership are to be shared in a 75/2S ratio, 
under paragraph (b)(3) of this sectioa 
partnership income, gain, loss, and deduction 
will be reallocated 75 percent to G and 25 
percent to H. 

(ii) Assume the same facts aa In (t) except 
that the partnership maintains no capita] 
accounts and the partnership agreement 
provides that all income, goin, loss, 
deduction ar>d credit will be allocated 75 
percent to G and 25 percent to H. G and H 
are ultimately liable (under a Stale law right 
of contribution) for 75 percent and 25 percent, 
respectively, of any debts of the partnership. 
Although the allocations do not satisfy the 
requirements of paragraph (b)(2)(ii)(/d of this 
section, the illcxUtions have economic effect 
under the economic effect equivalence test of 
paragraph (b)(2)(iiM/1 of this section. 

(ill) Assume the same facts as in (I) except 
that the partnership agreement provides that 
any partner with a deficit balance in his 
capital account must restore that deHcit to 
the partnership (as set forth in paragraph 
(b)(2)UiK/^K^ of this section). Although the 
allocations do not satisfy the requirements of 
paragraph (bH2)(iiH^) of this section, the 
allocations have economic effect under the 
economic effect equivalence test of 
paragraph (b)(2)(ii)(>) of this section. 

Example (5), (i) Individuals I and | are the 
only partners of an investment partnership. 
The partnership owns corporate stocks, 
corporate debt instruments, and tax*exempt 
debt insirutnenit. Over the next several 
years. I expects to be in the 50 percent 
marginal lax bracket, and | expects to be in 
the 15 percent marginal tax bracket. There Is 
a strong likelihood that in each of the next 
several years the partnership will realize 
between $450 and $550 of tax-exempt Interest 
and between $450 and $550 of a combination 
of taxable interest and dividends from its 
investments. I and | made equal capital 
contributions to the partnership, and they 
have agreed to ahare equally in gains and 
losses from the sale of the partnership's 
investment securities, I and ) agree, however, 
that rather than share interest and dividends 
of the partnership equally, they will allocate 
the partnership's tax-exempt interest 80 
percent to 1 and 20 percent to | and %vill 
distribute cash derived from interest received 
on the tax-exempt bonds in the same 
percentages. In addition, they agree to 
allocate 100 percent of the partnership's 
taxable interest and dividends to | arid to 
distribute cash derived from inlerest and 
dividends received on the corporate stocks 
and debt instruments 100 percent to |. The 
partnership agreement further provides that 
the partners* capital accounts will be 
determined and maintained in accordance 
writh paragraph (b)(2)({v) of this section, 
distributions in liquidation of the partnership 
(or any partner’s interest) will be made in 
accordance with the partner's positive capital 
account balances, and any partner with a 
deficit balance in hit capital account 
following the liquidation of hh interest must 
restore that deficit to the partnership (ns set 
forth in paragraphs (b)(2KiiH/d (2) and (.T) of 
this section). The allocation of taxable 
interest and dixidends and tax oxempt 
interest has economic effect, but that 


economic effect is not substantial under the* 
genersi rules set forth m paragraph (b)(2)(iii) 
of this section. Without the allocation I would 
be allocated between $225 and $275 of tax* 
exempt interest and between $225 and $275 
of a combination of taxable interest and 
dividends, which (net of Federal income 
taxes he would owe on such Income) would 
give I between $337.50 and $412.50 after lax. 
With the allocation, however. I will be 
allocated between $380 and $440 of tax- 
exempt interest and no taxable Interest and 
dividends, which (net uf Federal income 
taxes) will give 1 ^tween $380 and $440 after 
tax. Ihiis. at the lime the allocations became 
part of the partnership agrectneat. I is 
expected to enhance his ofter-lax economic 
consequences as a result of the allocations. 

On the other hand, there is a strong 
likelihood that neither I nor | will 
substantially diminish his after-tax economic 
consequences as a result of the allocations. 
Under the combination of likely investment 
outcomes least favorable for). the 
partnership would realize $550 of tax-exempt 
interest and $450 of taxable interest and 
dividends, giving | $492.50 after lax (which is 
more than the $466^ after lax | would have 
received if each of such amounts had been 
allocated equally between the partners). 

Under the combination of likely inveslmenl 
outcomes least favorable for I, the 
partnership %vould realize $450 of tax-exempt 
interest and $550 of taxable interest and 
dividends, giving I $3ie0 after lax (which Is 
not substantially less than the $382.50 he 
would have received if each of such amounts 
had been allocated equally between the 
partners). Accordingly, the allocations in the 
partnership agreement must be resllocaled In 
accordance with the partners' Interests in the 
partnership under paragraph (bH3) of this 
section. 

(ii) Asaume the same facts as in (i). In 
addition, assume that in the first partnership 
taxable year in which the allocation 
arrangement described in (i) applies, the 
partnership realizes $450 tax-exempt 
interest and $550 of taxable itilerast and 
dividends, to that, pursuant to the 
partnership agreement, t's capital account is 
credited with $360 (00 percent of the tax- 
exempt interest), and fs capital account is 
credited with (20 percent of the tax- 
exempt interest and 100 percent of the 
taxable mlerest and dividends). The 
allocations of tax-exempt interest and 
taxable interest and dividends (which do not 
have substantia) economic effect for the 
reasons stated in (i) will be disregarded and 
will be reallocated Since under the 
partnership agreement I will receive 36 
percent (380/1.000) and J will receive 84 
percent (640/1.000) of the partnership's total 
investment income in such year, under 
paragraph (b)(3) of this section the 
partnership's tax-exempt interest and taxable 
interest and dividends each will be 
reallocated 36 percent to I and 64 percent to ). 

Example (6), K and L are equal partners in 
a general partnership formed to acquire and 
operate property detcrilicd in section 123t(b). 
The pnrtncfzhip. K, am! L have culendar 
taxable years. The partnership agreement 
provides that the partners* capital accounts 
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will be determined and maintained In 
accordance with paragraph (b)(2)(iv) of this 
section, that distributions In liquidation of the 
partnership (or any partner's interest) will 
made in accordance with the partners* 
positive capital account balances, and that 
any partner with n deficit balance in his 
capital account following the liquidation of 
his interest must restore that deRcit to the 
partnership (as set forth in paragraphs 
(b)(2)(ii)(6) (2) and (J) of this section). For a 
taxable year in whidi the partnership expects 
to incur a loss on the sale of a portion of such 
property, the partnership agreement is 
amended (at the beginning of the taxable 
year) to allocate such loss to K. who expects 
to have no gains from the sale of depreciable 
property described in section 1231 (b) in that 
taxnbir year, and to allocate an c»quivalent 
omount of partnership loss and deduction for 
that year of a different character to L who 
expects to have such gains. Any partrmrship 
toss and deduction in excess of these 
allocations will be allocated equally between 
K and L The amendment is effective only for 
that taxable year. At the time the partnership 
agreement is amended, there is a strong 
likelihood that the partnership will incur 
dcrluctlon or loss In the taxable year other 
than loss from the sale of properly descrilied 
In sertion 1231(b) in an amount that will 
substantially equal or exceed Ihe expected 
amount of the toclkm 1231(b) toss. The 
allocations in such taxable year have 
economic effect. However, Ihe economic 
effect of the allocations is insubstantial under 
the lest described in paragraph (b)(2)(iii) (A) 
of this section because there is a strong 
liKelihood. at the time the allocations become 
part of the partnership agreement, that the 
net increases and decreases to K's and ft 
copital occounU will be the same ot Ihe end 
of the taxable year to which they apply with 
such allocations in effect as they would have 
been in the absence of such allocations, and 
that the total taxes of K and L for such year 
will l>e reduced as a result of such 
allocations. If in fact the partnership incurs 
deduction or loss, other than loss from the 
sale of property described in section 1231(b), 
in nn amount at least equal to the section 
1231(b) loss. Ihe loss and deduction in such 
taxable year will be reallocated equally 
between K and L under paragraph (b)(3) of 
this section. If not the loss from the sale of 
property described in section 1231(b) and the 
items of deductKin and other loss realized in 
such year will be re.*illocated between K and 
L in proportion to the net decreases in their 
capital accounts due to the allocation of such 
Items under the partnership ogreemenl. 

ExQwplQ(7^ (i) M and N are partners in the 
MN general partnership, which is engaged in 
an active business. Income, gain. loss, and 
deduction from MN's business is allocated 
equally between M and N. The partnership. 

M. and N have calendar taxable years. Under 
the partnership agreement the partners* 
capital accounts will be determined and 
maintained in accordance with paragraph 
(b)(2)(iv) of this section, distributions in 
liquidation of Ihe partnership (or any 
partner’s interest) will be made in 
accordance with the partner's positive capilal 
account balances, and any partner with a 
dcfldl lintance in his capital account 


following the liquidation of his interest must 
restore that dcficil^lo Ihe partnership as set 
forth in paragraphs |b)(2|(tl)|/i) (2) and (2/of 
this section). In order to enhance the credit 
standing of Ihe partnership, the partners 
contribute surplus funds to the partnership, 
which Ihe partners agree to invest in equal 
dollar amounts of tax-exempt bonds snd 
corporate stock for the partnership's first 3 
taxable vears. M is expected to be in a higher 
marginal lax bracket than N during those 3 
years. At the time the decision to make these 
investments is made, it is agreed that, during 
Ihe 3*year period of the investment, M wiil 
allocated 90 percent and N 10 percent of the 
interest income from the tax-exempt bonds as 
well as any gain or loss from Ihe sale thereof, 
and that M will be allocated 10 percent and N 
90 percent of the dividend income from Ihe 
corporate slock as well at any gain or loss 
from the sale thereof. At the lime Ihe 
allocations concerning Ihe investments 
become part of Ihe partnership agreement, 
there is not a strong likelihood that the gain 
or loss from the sale of the stock will be 
substantially equal lo the gain or loss from 
the talc of the tax-exempt bonds, but there is 
a strong likelihood that the tax-exempt 
interest and the taxable dividends realized 
from these investments during Ihe 3-year 
period will not differ substantially. These 
allocations have economic effect, and Ihe 
economic effect of Ihe allocations of the gain 
or loss on the sale of the tex-exempt bonds 
and corporate slock is substantial. The 
economic effect of the allocations of the tax- 
exempt interest and the taxable dividends, 
however, is not substantial under Ihe test 
descrilied in paragraph (b)(2)(iii)(c) of this 
section because there is a strung likelihood 
at Iho time the allocations become part of the 
partnership agreement that at Ihe end of the 
3-year period to which such alloaitions 
relate, the net increases and decreases to .M’s 
and NTs capital accounts will be the same 
with such allocations as they would have 
been in the absence of such allocations, and 
that Ihe total taxes of M and N for Ihe 
taxable years to which such allocations 
relate will be reduced as a result of such 
allocations. If in fact the amounts of the tax- 
exempt interest and taxable dividends 
earned by the partnership during the 3-year 
period are equal, the tax-exempt interest and 
taxable dividends will be reallocated to the 
partners in equal shares under paragraph 
(b)(3) of this section. If not. the tax-exempt 
interest and taxable dividends will be 
reallocated between M and N in proportion 
to Ihe net Increases in their capital accounts 
during such 3-year period due to the 
allocation of such items urvder the 
partnership agreement. 

(ii) Mtumc th^ same facU as in (i) except 
that gain or loss from the sale of the tax- 
exempt bonds and corporate stock will be 
allocated equally between M and N and the 
partnership agreement provides that the 90/ 

10 allocation arrangement with respect to Ihe 
investment income applies only to the first 
$10,000 of interest income from the tax- 
exempt bonds and the first $10X)00 of 
dividend income from the corporate stock, 
snd only to the first taxable year of the 
partner^ip. There is a strong likelihood at 
Ihe time the 90/10 allocation of the 


investment income became part of the 
partnership agreement Ihnl in Ihe first 
taxable year of the partnership, the 
partnership will earn more than StO.OOO ot 
tax-exempt interest and more than $10,000 of 
taxable dividends. The alfocatlons of tax- 
exempt interest and taxable dividends 
provided in the partnership agreement have 
economic effect, but under the test contained 
in paragraph (b)(2|({il)(f») of this section, such 
economic effect is not substontial for the 
same reasons stated in (i) (but applied lo the 
1 taxable year, rather than lo a 3-year 
period). If in fact the partnership realizes at 
least $10,000 of tax-exempt interest and at 
least $10,000 of taxable dividends in such 
year, the allocations of such interest incoine 
and dividend income will be reallocated 
equally between M and N under paragraph 
(b)(3) of this section. If not. the tax-exempt 
interest and taxable dividends will be 
reallocated between M and N in proportion 
lo the net increases in their capital accounts 
due to the allocations of such items under the 
partnership agreement. 

(iii) Assume Ihe same facts as in (ii) except 
that at the time the 90/10 allocation of 
investment income becomes part of the 
partnership agreement, there is not a strong 
likelihood that (1) Ihe partnership will earn 
$10.a)0 or more of tax-exempt interest and 
$10,000 or more of taxable dividends in thi- 
partnership's first taxable year, and (2) Ihe 
amount of tax-exempt interest and taxable 
dividends earned during such year will be 
substantially the tame. Under these facts thr 
economic effect of Ihe allocationsgenorally 
will be substantial. (Additional facts may 
exist in certain cases, however, so that the 
allcKiatlon is Insubstantial under Ihe general 
rules of paragraph (b)(2)(iii). See example (5) 
aboi'e.) 

Example (6), (i) O and P are equal partners 
in the OP general partnership. The 
partnership, O. and P have calendar taxable 
years. Partner O has a net operating loss 
carryover from another venture tliat is due to 
expire at the end of the partnership's second 
taxable year. Otherwise, both partners 
expect to be in the 50 percent marginal tax 
bracket in Ihe next several taxable years Th«* 
parti^ersbip agreement provides that the 
partners' capital accounts will be determined 
and maintained In accordance with 
paragraph (b)(2Hiv) of this section, 
distributions in liquidation of the partnership 
(or any partner's interest) will be made In 
accordance with the partners' positive capital 
account balances, and any partner with a 
detidt balance in his capital account 
following the liquidation of his interest must 
restore that deficit to the partnership (us set 
forth in paragraphs {bj(2)(ii)(6) (2) and (J) of 
this setition). The partnership agreement is 
amended (at the beginning of the 
partnership's second taxable year) to allocate 
all the partnership net* taxable irH:ome for 
that year to O. Future partnership net taxable 
loss is to be allocated to O. and future 
partnership net taxable income lo P. until the 
allocation of income lo O in the partnership s 
second taxable year is offset It is further 
agreed orally that in Ihe event Ihe 
partnership is liquidated prior to completion 
of such offset. 0*8 capital account will be 
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<idju«tf?d diiwnv, .iril (u the extent of one-hiilf 
uf the dllooitionK of inconie to O in the 
partnership*! terond l 4 iXHb 1 e year that have 
not been offset by other allocation!, Fs 
capital accouiU will be odjosted upward by a 
like amount, and liquidation proccedt will be 
(liHtributed in accordance with the partneni* 
iitijusted capUal account balnncet. As a 
result of this oral amendment, all allocutions 
of partnmhip net taxable income and net 
taxable loss mode pursuant to the 
tf 'p./'ndment executed at the beginning of the 
partnership's second taxal)le year tack 
economic effect and will be disregarded. 
I'nder the partnership agreement other 
allocations arc made equally to O and P. and 
O and P will share equally in liquidation 
proofrds. indicalirqt that the partners* 
iriteresls in the partnership are equal. Thus, 
the disregarded allocations will be 
reallocated equally between the partneni 
under paragraph |b|(3) of this section. 

|ii) Assume the same facts as in (i) except 
that there Is no agreement that O’s and Fs 
capUal accounts will be adjusted downward 
snd upward, respectively, to the extent of 
one-half of the partnership net taxable 
income alltjcalH to O in the partnership*! 
M>cond taxable year that is not offset 
subsequently by other allocations. The 
irioniH! of the partnership is generated 
piimaHly by fixed interest payments received 
with respect to highly rated corporate bonds, 
which are expected to producer sufTicirnl net 
taxable income prior to the end of the 
partnership's seventh taxable year to offset 
in large part the net taxable income to be 
sKocalfd to O in the partnership’s second 
taxable year. Thus, at the time the allocations 
are made part of the partnership agreement, 
thi'reis a strong likelihood that the allocation 
ef net taxable income to be made to O in the 
second taxable year will be offset in large 
part within 5 taxable years thereafter. ‘These 
allocations have economic effect, tfowever. 
the economic effect of the allocation of 
partnership net taxable Income to O in the 
partnership's second ta.xable year, as well as 
the offsetting allocations to P. is not 
substantial under the test contained In 
patHgrapb (b)|2)(iii)(c;) of this section because 
there is a strong likelihood that the net 
increases or decreases In O’s and Fs capital 
ufcounis will be the same at the end of the 
p t^rvershlp's seventh taxable year with ttsch 
allocation as they would have been In the 
ubsence of such allocations, and the total 
taxes of O and P for the taxable years to 
which sm h iillocations relate will be reduced 
ss 4 result of such allocations. If In fact the 
fwinncTshtp. in Its taxable years 3 through 7, 
muliies surriclent net taxable income to 
offset the omount allocated to O in the 
•ccond taxable year, the allocations provided 
In the partnership agreement will be 
Te.illocated equally between the partners 
under paragraph (bM3) of this section. 

{9), Q and R form a limited 
partnership with contributions of $20,000 and 
ltW).0Q0L rospectively. Q. the limited partner, 
b a rorporation that has S2.ona0OO of net 
®P«niting loss carryforwards that will not 
expire for « years. Q does not expect to have 
^fficienl income (apart from the income of 
•he ponnersklpl to absorb any of such net 
<>P<*raUng loss carryforwards. R. the general 


IMrtner, is a corporation that expects to be In 
the 4d percent marginal tax bracket for 
sever.il years. The partnership agreement 
provides that the partners* capital accounts 
will be determined and maintained m 
occx)rdance with paragraph |b)(2)(iv) of this 
section, distributions in liquidation of the 
p^trtnership (or any partner's interest) will be 
mrtde in accordance with the paiiners* 
positive capital account balances, and any 
p«irtner with a deRcit balance in his capital 
account following the liquidation of his 
Interest must rastora that deficit to the 
partnership (as set forth In paragraphs 
(b)(2](il)(6i (2) and (J) of this section). The 
partner^ip’s cash, together with the 
proceeds of an $600,000 loan, are invested In 
assets that are expiated to produce taxable 
income and cash flow (before debt service] of 
approximately $150,000 a year for the Hrst 8 
years of the partnership's operations. In 
additinm it is expected (hat the p^irtnership’s 
total taxable income in its first 8 laxiiblu 
years will not exceed S.l.OGO.OGO. The 
partnership’s $1504)00 of cash (low in each of 
its first 8 years will be used to retire the 
$HO().(X10 loan. The partnership agreement 
provides that partnership net taxable income 
will be allocated 90 percent to Q and 10 
percent to R in the first through eighth 
partnership taxable years, and 90 percent to 
R and 10 penrent to Q in all subsequent 
partnership taxable years. Net taxable loss 
will be allocated 90 percent to R and 10 
p(?rcent to Q in all partnership taxable years. 
All distributions of cash from the partnership 
to partners (other than the priority 
distributions to Q described below) will be 
made 90 percent to R and 10 percent to Q. At 
the end of the partnership's eighth taxable 
year, the amount of Q*s capital account in 
excess of one-ninth of R*s capital account on 
smdi date will be designated as Q’s "excess 
capital account" Beginning in the ninth 
taxable year of the partneiship. the 
undistributed portion of Q’s excess capita) 
account will b^in to bear interest (which 
will be paid and deducted under section 
707((:) at a rate of Interest below the rate that 
the partnership can borrow from commercial 
lendiirs, and over the next several years 
(following the eight year) the partnership will 
make priority cash distributions to Q in 
prearranged percentages of Q's excess 
capital account designed to amortise Q’s 
excess capital account and the Interest 
thereon over a prearranged period. In 
addition, the partnership s agreement 
prevents Q from causing his interest in the 
partnership from being liquidated (and 
thereby receiving the baUince in hts capital 
account) without R’s consent until Q's excess 
capita) account has been eliminated. The 
be* jw market rate of interest and the period 
over which the amortization will take place 
are prescribed such that, as of the end of the 
partnership’s eighth taxable year, the present 
value of Q's right to receive such priority 
distributions is approximately 46 percent of 
the amount of Q's excess capital account as 
of such date. However, because the 
partnership's income for its first 8 taxable 
years will be realized approximately ratably 
over that period, the present value of Q’s 
right to roidve the priority distributions with 
respect to its excess capital account is. as of 


the date the p^irlnership agm*menl Is entered 
into, less than the present value of the 
additional KixierHl income taxes fur which R 
would be liable if. during the partnership’s 
first a taxable years, all parlnership income 
were to be allocated 90 percent to R and 10 to 
Q. I’htf ullocatiooB of partnership taxable 
income to Q and R in the first through eighth 
partm^rshlp taxable years have economic 
eFect. However, such economic effect is not 
suhslantJa) under the genera) rules set forth 
in paragraph |b)(2)(lli) of this section. This Is 
true because R may enhance his oftcr-tax 
economic consequences, on a present value 
basis, as a result of the allocations to Q of 90 
percent of partnership’s income during 
taxable years 1 through 8. and there is a 
strong likelihood that neither R nor Q w it) 
substantially diminish lU aRer-tox economic 
consequences, on a present value basis, as a 
n»sult of such allocation. Accordingly, 
partnership taxable income fur partnership 
taxable years 1 through 8 will be reallocated 
in accofdance with the partners' interests in 
the partnership tinder paragraph (b)(31 of this 
section. 

Example (lOf, (i) S and T form a genera) 
partnership to operate a travel agency. The 
partnership agreement providits that the 
partners* capital accounts will be dctermiiwd 
and maintained in accordance with 
paragraph |b)(2)(iv) of this section, 
distributions in liquidation of the partnership 
(or any partner’s interest) will be made in 
accordance with the partners' positive capital 
account balances, and any partner with a 
deficit balance in his capital account 
following the liquidation of his interest must 
restore that deficit to the partnership (os set 
forth in paragraphs (b)(2}(nK5) (2| and (J) of 
this section). The partnership agreement 
provides that T, a resident of a foreign 
country, will be allocated 90 percent, and S 
10 percent, of the income, gain, loss, and 
deduction derived from operations conducted 
by T within his country, and all remaining 
income, gain, loss, and deduction will be 
allocated equally. The amount of such 
income, gain, loss, or deduction cannot be 
predicted with any reasonable certainty. The 
allocations provided by the partnership 
agreement have substantial economic effect. 

(il) Assume the same facts as in (i) except 
that the partnership agreement provides tliat 
all income, gain. loss, and deduction of the 
partnership will be shared equally, but that T 
will be all^ated all income, gain, loss, and 
deduction derived from operations conducted 
by him within his country as a part of his 
equal share of partnership income, gain, loss, 
and deduction, upon to the amount of sur.h 
share. Assume the total lax liability of S and 
T fur each year to which these allocations 
relate will be reduced as a rtfsult of such 
allocation. These allocations have economic 
effect However, such economic effect is not 
substantial under the test stated In paragraph 
(h)t2)(niHh) of this section because, at the 
time the allocations became part of the 
partnership agreement, there Is a strong 
likelihood that the net Increases and 
decreases to S's and Ts capital accounts will 
be the same at the end of each partnership 
taxable year with such allocations as they 
would have been in the absence of such 
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alloaiHoat. ami that the total tax liaUtily of 
S and T for each year to which *iK!h 
ulkicationi rolale will be reduced at a retull 
of such allucatiom. Thus, all iletni of 
(Nirtnership income, gain, loes, and income, 
gain. loss, and deduction will be reallocated 
equally between S and T under pamgreph 
(b)(3) of this section. 

Exampitt (Ul, (i) U and V share equally all 
Income, gain. loss, and deduction of the UV 
general partnership, as well as all non- 
liquidating distributions made by the 
partnership. The partnership agreement 
provides that the partners* capital accounts 
will be determined and maintained in 
accordance with para^aph (b)(2)(iv) of this 
section, distributions in liquidation of the 
partnership (or any partner*s intereslj will be 
made in accordance with the partners* 
positive capital account balances, and any 
partner with a deficit balance in his capital 
occouni following the liquidation of his 
interest must restore such deficit to the 
partnership (as set forth in paragraphs 
(bH2)(iiH6) {Z\ and (J) of IhU section). The 
agreement further provides that the partners 
will be allocated equal shares of any section 
705(a)(2)(B) exp^ditures of the partnership. 
In the partnership's first taxable year, it pays 
qualified first-year wages of $6,000 and is 
entitled to a $3,000 targeted jobs tax credit 
under sections 44B and 51 of the Code. Under 
section 20OC the partnership must reduce Its 
deduction for wages paid by the $3,000 credit 
claimed (which amount constitutes a section 
705(a)(2|(B] expenditure). The partnership 
agreement ollocates the credit to U. Although 
the alligations of wage deductions and 
section 705(aK2)(B) expenditures have 
tuh.stant{al economic effect, the allocation of 
lax credit cannot have economic effect since 
it cannot properly be reflected In the 
partners’ capital accounts. Furthermore, the 
allocation is not in accordance with the 
specfhl partners* Interests In the partnership 
rule contained in paragraph (b)(4)(ii) of this 
section. Under that rule, ^nce the exp^mses 
that gave rise to the credit are shared equally 
by the partners, the credit will be shared 
equally between U and V. 

(ii) Assume the same fads as in (i) and that 
at the beginning of the partnership's second 
taxable year, the partnership agreement Is 
amended to allocate to U all wage expenses 
incurred In that year (Including wage 
expenses that constitote section 7!)S(a)(2)(B) 
expenditures) whether or not such wages 
qualify for the credit. The partnership 
agreement contains no offsetting allocations. 
That taxable year the partnership pay's $8,000 
in total wages to its employees. Assume that 
the partnership has operating Income equal to 
its operating expenses (exclusive of expenses 
for wages). Assume further thut SO.OtX) of the 
$8,000 wage expense constitutes qualifird 
first-year wages. U is allocated the $3,000 
deduction and the $3,000 section 705(ait2)(B) 
expenditure attributable to the $8 000 of 
qualified first-year wages, as well as the 
deduction for the other $2,000 in wage 
expenses. The atlocalions of wage deductions 
and section 70fi(aH2)(B) expenditures hm'c 
substantial economic effect. Furthermore, 
since the wage credit It allocated In the same 
proportion as the expenses that gave rise to 
Iht* credit, and the allocation of those 


expenses has substantial economic effect, the 
allocalkm of such credit to U is in accordance 
with the special partners’ interests in the 
partnership rule contained In paragraph 
(b)(4)(ii) of this section and it recognixed 
thereunder. 

Example (121 (0 W and X form a general 
partnership for the purpose of mining iron 
ore. W makes an initial contribution of 
$75,000. btk) X makes an Initial contribution 
of $25,000. ’The partnership agreement 
provides that non-liquidating distributions 
will be made 75 percent to W and 25 percent 
to X. and that all Hems of Income, gain. loss, 
and deduction will be allocated 75 percent to 
W and 25 percent to X. except that all 
percentage depletion deductions will be 
allocated to W. 'The agreement further 
provides that the partners' capital accounts 
will be determined and maintained In 
accordance with paragraphs (bH2)(iv) of this 
section, distributions in liquidation of the 
partnership (or any partner's interest) w'lll be 
made in acc^ance with the partners’ 
positive capital account balances, and any 
partner with a deficit balance in his capital 
account following the liquidation of his 
interest must restore such deficit to the 
partnership (as set forth in paragraphs 
(b|(2)|ii)(h) (2) and (3) of this section). 

Assume that the adjusted lax basis of the 
partnership's only depletable iron ore 
property is $1,000 and that the percentage 
de|detion deduction for the taxable year with 
respect to such property is $1,500. The 
allocation of partnership hioome. gain. loss, 
and deduction (excluding the percentage 
depletion dednetion) as well os the allocation 
of $1,000 of the percentage depletion 
deduction have substantial economic effect. 
The allocation to W of the remaining $500 of 
the percentage depletion deduction, 
representing the excess of percentage 
depletion over adjusted tax basis of the iron 
ore property, cannot have economic effect 
since such amount cannot properly be 
reflected In the partners* capital accounts. 
Furthermore, the allocation lo W of that $500 
excess percentage depletion deduction is not 
in accordance with the special partners’ 
Interests In the partnership rule contnined In 
paragraph (b)(4)(ili) of this section, under 
whidi such $500 excess depletion deduction 
(and all further percentage depletion 
deductions from the mine) will be reotlocated 
75 percent to W and 25 percent lo X. 

(ii) Assume the same facts as In (i) except 
that the partnership agreement provides that 
all percentage depletion deductions of the 
partnership will be allocated 75 percent to \V 
and 25 percent lo X. Once again, the 
allocation of partnership income, gain. loss, 
and deduction (excluding the percentage 
depletion deduction) as well as the allocation 
of $1,000 of the percentage depiction 
deduction have substantial economic effijcl. 
Furthermore, since the $500 portion of the 
percentage depletion deduction that exceeds 
the adjusted basis of such iron ore property Is 
allocated in the same manner aa valid 
allocations of the gross income from such 
property during the taxable year (/>.. 75 
percent to W and 25 percent lo xj. the 
allocation of the $500 excess percentage 
depletion contained In the partnership 
agreement it in accordance with the special 


pfliincrs' fnlcrrsts in the partnership rule 
contained in paragraph (bIt4Hiii) of this 
section. 

Example (131. (i| Y and Z form a brf>krrag4‘ 
general portm*rship for the purpose of 
investing and trading in marketable 
securities. Y contributes cash of 510.000, ami 
Z contributes securities of P corporation, 
which have an adjusted basis of $3,000 and a 
fair market value of $10,000. *1116 partnership 
would not be an investment company under 
section 351(c) if it were incorporated. The 
partnership agreement provides that the 
partners* capital accounts will be determined 
and maintamed in accordance with 
paragraph (b)(2)(iv) of this section, 
distributions in liquidation of ibe partnership 
(or any partner’s Interest) will be made in 
accordance with the partners' positive capital 
account balances, and any partner with a 
deficit balance in his capita account 
following the liquidation of his interest must 
restore tliat deficit to the partnership (as set 
forth in paragraphs (b)(2)(ii)(6) (2) and (3) of 
this section). Thie initial capital accounts of Y 
end Z ore fixed at $10000 each. The 
agreement further provides that all 
partnership distributions, income, gain. loss, 
deductioa and credit will be shared equally 
between Y and Z. except that the taxable 
gain attributable to the prccontribulion 
appredaliun in the value of the securities of P 
corporation will be allocated to Z in 
accordance with section 70l(c|. During the 
partnership’s first taxable year, it sells ihe 
securities of F corporation for $12,000. 
resulting in a $2jOQO book gain (512.000 less 
$10,000 Wik value) and a $9,000 taxable gain 
($12,000 less $3,000 adjusted tax basis). The 
partnership has no other income, gain. loss. 

Of deductions for the taxable year. The gain 
from the sale of Ihe securities is allocate as 
follows: 
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The allocation of the $2,000 book gain. StJU0(i 
each lo Y and Z. has substantial economic 
effect Furthermore, under section ) the 
partners’ distributive shares of the 000 
taxable gain are $1,000 lo Y and 53.000 to Z 
(ii) Assume the same facts as in (t) and that 
at the beginning of Ihe partnership’s seimnd 
taxable year, it Invests its $22,000 of cash In 
securities of C Corp. The C Corp sccuritief 
increase in value to $4a00a at which lime Y 
fells 50 percent of his partnership interest 
(/.a., a 25 percent inleresl in the porincrship) 
to LK for SlUOOQ. The partnership docs not 
have a section 754 election in effect foe Iho 
partnership taxable year during which such 
tale ucciirs. In accordance with paragraph 
|b|(2)(iv)(y) of this section, the partnership 
agreement provides that LK inherits 50 
percent of Sts $tIJXK) capital accemnt 
balance Thus, follov^irig the sale. IJC and Y 
each have a capital occouni of $5,500. ami Zs 
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cfipital account remainft at $11,000. Prior to 
the fnd of the partnership's second taxable 
year, the securities are sold for their SIO.OOO 
fair market value, resulting in an $16,000 
taxable gain ($40XK)0 leas $22,000 adjusted 
lax basis). The partnership has no other 
incoma. gain. loss, or deduction in such 
taxable year. Under the partnership 
agreement the $16,000 taxable gain is 
allocatc?d ai follows: 
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The allocation of the $16,000 taxable gain 
has substantial economic effect. 

(iii) Assume the same facts as in (ii) except 
tiuil the partnership has a section 754 election 
in effect for the partnership taxable year 
during which Y sells 50 percent of his interest 
to IJC. Accordingly, under { 1.743-1 there is a 
$4,300 basis increase to the C Corp. securities 
«»ith respect to LX. Notwithstanding this 
b4Ms adjustment, as a result of the sale of the 
C Corp. securities. UCs capital account is, as 
in (ii), increased by $4,500. The fad that LK 
n'lognisas no taxable gain from such sale 
(due to his $4,500 section 743 basis 
siijustment) is irrelevant for capital 

Si counting purposes since, in accordarK:e 
with paragraph (b)(2HivH/n)(2) of this section, 
that basis adjustment is ^tregurded In the 
maintenance and computation of the 
partners* capital accounts. 

(iv) Assume the same facts as in (iii) except 
that immediately following Y*s sate of 50 
percent of this interest to LK, the G Corp. 
w^urilies decrease in value to $32,000 and 
are sold. The $10,000 taxable gain ($32Xi)0 
less $22X100 adjusted tax basis) is allor^kted 
as follows: 
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Thf fad that LK recongixes a $2,000 
taxable loss from the sale of the C Corp. 
»«^curities (due to his $4,500 section 743 busts 
adjustment) is irrelevant for capital 
a> counting purposes since, in acuxirdanre 
'vilh paragraph (b)(2)|iv)(/n)(2l of this section, 
tful basis ad just men! is disregarded in the 
iD'tmlenanot and computation of the 
partners* capital aerxtunts. 

(v) Assume the same facts as in (ii) except 
Jbal Y sells lOU percent of his partnership 
mtercst (/.e^ a 50 percent inlen>sl in the 
P<»rtr>PrshiD) to I K for $20.00a Under section 
^®Hh)(l)jB) the partnership terminalet. Under 
paragraph (b)(l)(iv) of $ 1.706-1. there is a 
'tmstr^idive liquidation of the partnership, 
•mmediately preceding the constructive 


liquidation, the capital accounts of Z and LK 
equal $11,000 each (IX having Inherited Y’s 
$11,000 capital Account). In accordance with 
paragraph (b)(2)(iv)(e) of this section, the 
partnership agreement provides that the 
partners' capital accounts are adjusted to 
refled how unrealized taxable gain would 
have been allocated if the securities had been 
sold for their $40,000 fair market value. 
Accordingly, the $16,000 of unrealized gain 
($40,000 less S22J000 adjusted tax basil is 
credited to the partners* capital acrxrunts as 
follows; 
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Constructive liquidating distnhuttons of the 
seettrities are made with reference to their 
$40XX)0 fair market value. Under section 
732{b] the adjusted tax basis of the C Corp. 
securities constructively distributed to Z is 
equal to the $11,000 adjusted tax basis of Z’s 
partnership interest before the constructive 
liquidation, and the adjusted tax basis of the 
G Corp. securities constructively distributed 
to Z is equal to the $20,000 adjusted tax basis 
of LK's partnership interest partnership 
before the constructive liquidation. Under 
paragraph (b)(1)(iv) of § 1.706-1. the partners 
then are treated as contributing to a new 
partnership the property constructively 
distributed to them in connection the 
partnership's termination. In accordance with 
paragraph (b)(2)(iv)(rf) of this section, tlie 
capital accounts of Z and LK in the 
reconstituted partnership are stated at 
$20,000 each (i>., the fair market value of the 
property constructively contributed to the 
new partnership by each of the partners). 

Exampfe (U), fi) MC and RW form a 
general partnership to which each contributes 
$10,000. llte $20,000 is invested in securities 
of Venturoco (which are not readily tradable 
on an established securities market). In each 


(ii) Assume the same facts as ({). except 
that after SK't admission to the partnership, 
the VentuitH’o securities appreciate In value 
to $74,000 and are sold, resulting in taxable 
gain of $54,000 ($74,000 less $2a(100 adjusted 
tax basis) and book gain of $24,000 |$742ltK) 
less $50,000 book value). Under the 
partnership agreement the $24,000 book gain 
(the appreciation in value occurring after SK 
Ix^came a partner) is allocated equally among 
MC. RW, and SK. and such allocations have 
sulfstantial economic effect. An allocation of 
the $54.(SX) taxable gain cannot have 


of the partnership's taxable years, it 
recognizes operating income equal to its 
operating deductions (excluding gain or toss 
from the sale of securities). The partnership 
agreement provides that the partners* capital 
accounts will \>e determined and maintained 
in accordance with paragraph (b)(2](iv| of 
this section, distributions in liqitidation of the 
partnership (or any partner's interest) will be 
made (n oocordance with the partners* 
poaitive capital account balances, and any 
partner with a deficit balance in his capital 
account following the liquidation of his 
interest must restore that deficit to the 
partnership (as set forth in paragraphs 
(b)(2)(ii)(h)(i) and (.7) of this tection|. Assume 
that the Venlureco securities subsequently 
appreciate in value to $50.00a At that time 
SK makes a $25,000 rash contribution to the 
partnership (thereby acquiring a one-third 
interest in the partnership), and the S25.000 is 
placed in a bank account. Upon SK's 
admission to the partnership, the capital 
accounts of MC and RW (which were $10,000 
each prior to SK*t admission) are. in 
accordance with paragraph (b}(2)(iv)(/) of this 
tetdinn. adjusted upward (to Si^.nOO each) to 
reflcH'.l their shares of the unrealized 
appreciation in the Ventureco securities that 
occurred before SK was admitted to the 
partnership. Immediately after SK'a 
admission to the partnership, the securities 
are sold for their S50.000 fair market value, 
resulting in taxable gain of S30.000 ($50,000 
less $2a0U0 adjusted tax basis) and no book 
gain or loss. An allocation of the $30,000 
taxable gain cannot have economic effect 
since it cannot pn^perly be reflected In the 
partners* book capital accounto. Itndef 
paragraph (b}(2)(iv)t/) of this section and the 
special partners' Interests in the partnership 
rule contained in paragraph (bH4)(i) of this 
section, unless the partnership agreement 
provides that the$30,000 taxable gain will, in 
accordance with section 704(c| principles, be 
shared $15,000 to MC and $15,000 to RW. the 
partners* capital accounts will not be 
considered maintained in accordance with 
paragraph fb)(2i(iv) of this scr.ticm. 


economic effect since it cannot properly lie 
reflected in the partners' book capital 
accminls. Under paragraph |b)(2Htv)L/) of this 
ferlion and the special partners* interests in 
the partnership rule contained in paragraph 
(b)(4)(i) of this section, unless the partnership 
agreement provides that the taxable gain will, 
in accordance with section 704(c) principles, 
be shared $23,000 to MC $23,000 to RW. and 
$80)00 to SK. the pariners* capital accounts 
will not be consideretl maintained in 
accordance with paragraph (b)12)|iv| of this 
section. 
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(iiit Attnumi: the fttcts as (i) except 
Ihni after SK’i atlmission to the pjirtnemhip, 
the Venlureco securities depreciule in value 
to $44.IJOO and are sold resulting in taxable 
Rain of $24,000 ($44,000 less SaaOOO ndjutted 
tax basis) and a book loss of $0vQQ0 ($50,000 
iKMik value less $44,000). Under the 
partnership agriHrmenl the $6,000 book Iom is 
nllociiieti equally among MC, RW. and SK. 
and such ailocations have subslanlutl 
economic effect An allocation of the $24,000 
taxable gain cannot have economic effect 


since it cannot properly be reflected in the 
paiincfi* book capital accounts, Ifndcr 
panigraph |bM2)fiv)f/) of this section and the 
special partners* interests in the partnership 
rule contained in paragniph (bH4)(i) of this 
section, unless the partnership agriH^ment 
provides that the $24,000 taxable gain will, in 
accordance with section 704(c| principles, he 
shared equolly between MC and RVV. the 
p^utnurs* capitiil accounts will not be 
considered maintained in accordance with 
panigraph (bH2)(iv| of this Sl^clian, 


Capxxl account loSowwx) 9 k*s arlninen 

PXjt oan __ _ 

Un* bM - _ 

CbcnM accouni toScNi^ 
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I'hal SK bears an economic loss of $24XMJ 
w ithout a corretpemding taxable loss is 
attributable entirely to the ^ceiling rule.** See 
paragraph (cM2) of 1 1.704-1. 

(iv) A^ume the same facts as in (ii) excefit 
that upon the admission of SK the capital 
uccounU of MC and KW arc not each 
adiustvd upward from $10,000 to $2$aX)U to 
reflect the appreriation in the partnership’s 
seoihlies that occuiTed before SK was 
admitti*d to the partnership. Rather, upon 
SK's admission to the partnership, the 
partnership agreimirnt is amended to provide 
that the first $30j000 of taxable gain upon the 
sale of such securities will be allocated 
equally between MC and RW. and that all 
other income, gain. loss, and deduction will 
Ih? allocated equally lietween MC. RW. and 
SK. When the securities are sold for $74,000. 
the $JH.a(X) of taxable gain Is so allocated. 
These allocations of taxable gain have 
sultslnnlinl economic effect, (If the agreement 
instead provides for all taxable gain 
(including the $30,000 taxable gain 
attributable to the appreoiition in the 
securities prior to SK’s admission to the 
partnership) to be allocated eqimlly between 
MC. RW. and SK. the partners should 
consider wlu*ther. and to what extent the 
provisions of paragraphs (b|(1) (iii) and (rv) of 
this section ore appUcabIr.) 

(v) Assume the same facts as in (iv) except 
that instead of selling the securilies. the 
partnership makes a distribution of the 
securities (which have a fair market valiM* of 
$74,000). Assume the distribution dura not 
give rise to a transaclHin described tn section 
707(«)(2)(B). In acc4>niance with paragraph 
(b)(2Hiv)(e) of this section, the partners* 
capital accounts are adjusted immedialrly 
prior to the distribution to n'Orct how 
taxable gain ($54.0(X)) would have lu^en 
alluraled had the securities hern sold for 
their $74.ono fair market value, and capil«il 


account odtustments in respect of the 
distributioQ of the securilies are made with 
reference to the $74XKI0 ’‘booked-up** fair 
market value. 


(vi) Assume the same facts as In (i) except 
that the partnership does not sell the 
Vcntureco securities. During the next 3 years 
the fair market value of the Venturecn 
securilies remains at $50,000. and the 
partnership engages in no other investment 
activities. Thus, at the end of that period the 
balance sheet of the partnership and the 
partners* capital accounts are the same ns 
the>’ were at the beginning of such period. At 
the end of the 3 years. MC*s interest in the 
partnership is liquidated for the $25,000 cash 
held by the partnership. Assume the 
distributions does not give rise to a ^ 
transaction described in section 707(ki)(2)(B)- 
Assume further that the purtnership has a 
section 754 election in efTcct for the tjixabir 
year during which such Itqiiidation occurs. 
Under sections 734(b) and 755 the partnership 
increa.ses the basis of the Venfureco 
secinities by the $15,000 basis adjustment 
(the excess of $2.5.000 over the $10iJ0U 
adjusted tax basis of MCs partnership 
interest). 
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(vii) Assume the same facts ns in (vi) except that the partnership has no section 754 
election In effect for the taxable year during which siirh liquidation occurs. 
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hollowing the liquidation of MC*a interest in the partnership, the Venlurrco sixrorities utr 
sold for their $50,000 fair market value, resulting in no bonk gJiin or loss but a $'30,000 taxable 
gain. An allcMrntion of this $30,000 taxable gain cannot have economic effect since it carmul 
properly be renertixl in the partners* book capital ocrounts. Under pumgraph (bll2)(ivR0 
this section and the special partnem* (ntemts in the partnership rule contained in parHgt.ipk 
(b)(4)ti) of this section, unless the partnership ugreemeni provides that $15,000 of 
toxable gain will, in accordance with seefinn 7(M(c) prindples. be included In RWs disirihu 
live share, the partners' mptlal nreounts w^ll not be considered maintained in accordarwe 
with paragraph (b)(2)(1v) of this section. The remaining $15.(K10 of such gain will omh' 
paragraph (b)(3) of this scTlion. be shared equally fietween RW and SK. 

Esnmph (hV |i) |B and IlK form n limited p.irtnenihip for the purpose of purchasing 
rt^iflentia) real estate to lease. |a the limited purtner. contributes $1.1.5(10 and UK. iHr 
general partner, contributes $t,500. ‘the purtnership, whirh uses the cash ref;cipts and di* 
bursemenU method of occnunling. purchases a building for StOO.nOO (on Iimv* d bind). Inruf 
ring a recourse mortgage of $65,000 that requires the payment of interest only for u perifsJ n* 
3 years. The (lartncrshlp agretmeaf providi'S that partnership net taxable ini ume and h 
will Ih* ullocnted WO perrent to |B and 10 percent to UK. the partners* capital iiccounls will 1»^ 
determined and maintained in an arduiux? with (MMgraph (b)(2)(tv ) of thiv veclJon. distrihti 
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ticins in liquidation of the partnership (or any piirlD€r'« fnlrrcst) Hill he made in accordance 
with the parlmrs* positive capitnl acemmt balances (ns set forth in paragnjph (b)(2KnKM(i) 
of this section), ond |B is not requirwl to restore any deficit balance in his capital account, 
but DK Is so required. The partnership agreement contains a qualifieil income offset (as 
defined in puntgraph (bH2)(in(iy) of this section). As of the end of each of the partnership's 
(irst 3 taxable years, the items described in paragraphs (b)(2nifUt^(^)* (•'0* W of Ibis 
neefion are not reasonably expected to cnose or increase a defkit balance in (B s capital 
account. In the partnership's first taxable year. It has rental income of $10,000. operating 
< xpeniH's of $2.0uo. interest expense of $B.0O0. and cost recovery deductions of $12,000. Under 
the partnership agreement |B and I)K are allocated $10,800 and $1,200. respectively, of the 
$l2.nnu net tnxalrle loai Incurred in the partnership's first taxable year. 
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Tha allomotp economir effret. test rxintained 
in paragraph |bh2Mii)C<y) of this seclk»n is 
Mlifkfied as of the end of the portnership's 
first taxable year. 1 hua. the allocation made 
in the partnership's first taxable year hns 
rcomimic effect 

|ii) Assume the some forts as in b) and that 
In the partnership’s second taxable year it 
•ig«iin has rental income nf SIO.OUO. operating 
expenses of $2,000. inli^resl expense of $8.0aa 
and enst recovery dedoctions of $12,000. 
Under the partneisinp agreement |B and DK 
lire dllocMled SiaiiOO arui $1,200. respectively, 
of the $12.0(tU net taxable loss iXK:uiTed in the 


p<irtncrihip’t seettnd ta.xalile year 


JB 

JB 
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Only $2.700of the SinUttJU net ta.xabic loss 
allocated to IB satisfies the alternate 
economic cffecl test contained in p^inigritph 
Ib)f2||ii)|*7) of ifiis sor.tion as of llie end of the 
partnership's second taxable year. The 
allocation of such $2,700 net taxable loss lo 
IB fconsisting of $2.^‘^0 of rental inremc. $«50 
c*f operating experM^rs. $l,8(ai of inleresl 
' xpense. and $2,700 nf cost recovery 
drdwrtinns) hns economic effret. The 
remaining ^100 of net taxobli* loss allocated 
by ihi? partnership agreement lo )B must be 
rcftllticaied in accordance with the partners* 
•ntereslg in the partnership. Under puragniph 
|b)(3|(iii) of this section, the determination of 
iHe partners* interests In the remaining $8,100 
nrl taxable Ions Is made by comparing how 
disirihulions (and contnbulions) would be 
ffiade if the parfnetship sold lU properly at its 
nUjusted tax basis and liquidated 
hninrdlatcly following the end of tlui 
pnrtnershlp's Tirst taxable year wtth the 
n»sullR of such a sale and liquidation 
immediately following the end of the 
partnership's second taxable year. If the 
P^rrinership'f real property were soli! for its 
adjusted tiix luisis and the 
P*»rtnenslilp ivere liquidated immedtatcly 
(nlluwing the end of the p^jrtnership’s first 
Iux4it>|e year, thi? $88 000 sates proceeds 

bo used to repay the $85,000 note, and 
dii'fe would bit $3,000 remaining in the 
p irtriorvhip. which would lie used lo make 


bquulaUng distributions to DK and )B of $300 
and $2,700, respectively. If such property 
were sold for its $78^000 adjusted tax basis 
and the partnership were liquidated 
immediately following the ol the 
pnrtnersliip's secorui taxable year. DK would 
be required to contribute $9,000 lo the 
partnership in order for the p;trtnership lo 
repay the $85,000 note, and there would be no 
assets remaining in the partnership to 
distribute. A comparison of these outcomes 
indicates that |B bore $2,700 and DK $9,300 of 
the fxonomic burden that corresponds to the 
$12,000 net iaxablt! toss. Thus. In addition to 
the $1,200 net taxable toss altocalfd lo DK 
under the partnership agri^mcnl. $8,100 of 
net taxable loss will be reallocated to DK 
under paragraph |b)(3)liii) of this sectioo. 
Similarly, for sub^qurnt taxable years, 
abiienl on increase in |B's capital account, all 
net taxable loss allocated (o |B under the 
partnership agreement will lu? reallocated to 
DK. 

(ill) Assume the same facts as in (ii) and 
that in the partimrship's third taxable year 
iheie if rental income of $35,000. operating 
expenses of $2.000 l interest’expense of S8.000. 
and cost recovery deductions of $10,000. The 
capital accounts of Ihe partners maintained 
on die books of ihe partnership do not take 
into account the reallocation to DK of Ihe 
$8100 net taxable toss in Ihe partnership's 
second taxable year. Thus, an allocation of 
the $15,000 net taxable income $13,500 lo |D 
and $1,500 to UK fas dictatf*d by the 
partnership agreement and as reflected in the 
capital accounts of the partners) does not 
have economic effect. Tlie partners' interests 
in the partnership with respect to such 
$15,000 taxable gain again is made in the 
manner descrilied in paragraph fb) (3) (fli) of 
this section. If the partnership's real property 
were sold for its $76,000 adpwted tax basis 
and Ihe partnership were liquidated 
immediately following the end of the 
partnership's second taxable year. DK would 
be required to contribute $9,000 lo the 
partnership in order for the partnership to 
repay the $85,000 note, and there would be no 
assets remaining to distribute. If such 
property were sold for its $80,000 adjusted 
lax basis and the partnership were liquidated 
immediately following Ihe end of die 
partnership's third taxable year, the Sin.QOO 
($80,000 soles proceeds plus $25,000 cash on 
hand) would he used to repay the $85,000 
note and there would lie $6,000 remaining in 
the partnership, which would be used to 
make liquidating di:»tributiuns to DK and (D 
of $800 and $5,400, respefclively. Accordingly, 
under paragraph (b) (3) (iii) of this st!clifin the 
$15,000 net lAxahie income in the 
partiieFxhtp's ih»rd taxable year will be 
reallocated $9.WXl In DK (minus $9,000 at end 


of the second taxable year to positive $tUXI at 
end of the third taxable year) and SS.400 lo |li 
(zero at end of the second taxable year to 
positive SS.400 at end of the third tuxablo 
yeitfl. 

E\aa\plv (W^ |i) KC and VVN form a 
limited partnership (or the purpose of 
invesimg in improved real estate. KG. the 
general partner, contributes $103)00 lo Ihe 
partnership, and WN. the limited partner, 
contributes $9911.000 lo the piittne^lp. Ihe 
$1,000,000 It used to ptudiase an Jivirtmenl 
building on leased land. Ihe partnership 
agn^eqieni pmridef thiil (1) the partners' 
capital accounts will be determined and 
maintained in accordance with paragraph 
(b)(2)(iv) of this section: (2) cosh will her 
distributed first to WN until such time as hr 
luis received the amount of his original 
capital contribution ($990,000). next lo KG 
until such time us he has received the amount 
ol his original capital contribution ($10,000). 
and thereafter equally In'tween WN and K(^ 
(3) partnership net taxable incorrre will fpe 
allocated 99 percent lo W N f percent lo KC 
until Ihe cumulative net taxable income 
allocated for all taxable yearn is equal tn the 
cumuiutive r«el taxable loss previously 
allocated to the partners, and thereafter 
equally betweffn WN and K(^: (4) partnership 
net taxalde loss will be allocated 99 percent 
lo WN and 1 percent lo KG. unless net 
taxable income has previously been allocated 
equally between WN and KC. In which case 
such nrd taxable loss Tifst will be allocated 
equally until the ciimulatKi! net taxable hiss 
allocated for all taxable years is equal to the 
cummulative net taxable income previously 
allocated lo Ihe partners; and (.S) upon 
liqulflation. WN is not required to restore any 
defirll balance In his capital account, but KG 
is so required. Since distributions In 
liquidation are not required to be mode In 
accordance with the partners* positlv'e aipiiat 
account balances, and since WN is not 
required, upon the llquidotion of his interest, 
to restore the deficit balance in his capital 
account to Ihe partnership, the nllocatiotis 
provided by the partnership agreement do not 
have economic effect arul will be rrallocated 
in occordance with the partners* Interests in 
Ihe portnership under paragraph (1»] |3) uf Ibis 
siKition. 

(ii) Assume the same facts as in (i) except 
that the partnership agreement further 
provides that distributions in liquidation of 
the partnership (or any partner's interest) are 
lo be made in accordance with the partners' 
positive capital account l>alances (as set forth 
in paragraph (bK2)(ii)(i!>)(2) of this section). 
Assume further that Ihe partnership 
agreement contains a qualified income ofTset 
(as defined in paragraph (b)(2Hii)(c/) of this 
seciion) and that, as of Ihe end of each 
partnerslup taxable year, the items desenUed 
in paragraphs (b)(2Uiii|(€/) (4k (5). otkI (6) uf 
this leclion are not reasonably expected to 
cause or increase o dendt balance in WN's 
capital account The allocations provided by 
the poftni!tiihip agreement have economic 
r fleet 

E\aniple ( 17^ FC ami RP form a 
purtner^ip with FC ocmlnbuting rash of $100 
and RP contributing property, with 2 years of 
cost recovery dtHlticlions remaining, that bus 
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MH adjusted (ax basis of $80 and a fair markel 
/alue of SlOO. The partnership. FC, and RP 
have calemiar taxable years. The partnership 
aRreement provides that the partners* copital 
accounts will be determined and maintained 
in accordance with paragraph fbH2Kiv| of 
this section, liquidation proceeds will be 
nuide in accordance with capital account 
balances, and each partner is liable to restore 
the deHcit balance in his capital account to 
the partnership upon liquidation of his 
interest (as att forth In paragraphs 
(b)(2Hil)(b) {2) and |J) of this section). PG 
expects to in a substantially higher tux 
bracket than RP in the partnership’s first 
taxable year. In the partnership*! second 
taxable year, and In subsequent taxable 
years, it is expectfni that both will be in 
approximately equivalent tax brackets. The 
partnership agreement allocates all items 
equally except that all S50 of book 
deprecintion is allocated to FG in the 
partnership’s first taxable year and all $30 of 
book dopreciatiun is allocated to RP in (he 
partnership’s second taxable year. If the 
allocation to FG of oli book depredation in 
the partnership’s first taxable year is 
respeiJed. FG would be entitled under 
section 704(c) to the entire coal recovery 
deduction ($40) for such year. Likewise. If the 
allocatiim to RP of all the book depreciation 
in the p;ii (nership’s second taxable year is 
respected. Rl* would be enlilled under section 
70t(c) to the entile cost recovery deduction 
(^40) for aut:h year. The allocation of book 
deprec iation to FG and RP in the 
partnership's first 2 taxable years has 
economic effect wilhln the meaning of 
parngmph (b)(7)(ii) of this section. However, 
the ecoQfimic effect of these allocations is not 
substantial under ihn test described In 
p«irugraph (b)(2)(iii)(r;) of this section since 
there is a strong likelihood at the time such 
alliicotions became part of the partnership 
agreement that at the end of the 2«year period 
to which smh allocations relate, the net 
increases and decreases to FG's and RP’s 
capital accounts will be the same with such 
allocations as they would have been in the 
absence of such allocation, and the total tax 
liability of FG and RP for the taxable years to 
which the section 704(c) determinations 
mtate would be reduced as a result of the 
allocations of book depreciation. As a result 
the allocutions of book depreciation in the 
partnership agreement will be disregarded. 

FC and RP will be allocated such book 
dcpreciotion in accordance with the partners* 
interests in the partnership under paragraph 
(b)(3) of this section. Under these facts the 
book depreciation deductions will be 
nfuliocatod equally between the partners, 
and section 704(c) will be applied with 
nTerence (u such reallocation of book 
depreciation. 

Example (18), (i) WM and JL form a general 
partnership by each contributing $300,000 
thereto. The partriership uses the $000X100 to 
purchase an item of tangible personal 
property, which it leases out. The partnership 
elects under section 48 (q)(4) to reduce the 
amount uf Investment tax credit in lieu of 
adjusting the tax basis of such property. The 
partnership agreement provides that (t) the 
partners* oipitui account will be determined 
and maintained In accontance with 


paragraph |bK2)nv) of this section, (2) 
distributions in liquidation of the partnership 
(or any partner*8 interest) will be made in 
Bccor^nce with the partners* positive capital 
account balances (as set forth In paragraph 
(b)(2)(iiKA)(^) of this section). (3) any partner 
with a deficit balance in his capital account 
following the liquidation of his interest mutt 
restore that deficit to the partnership (as set 
forth in paragraph (bK2Hii](^)(*7) of this 
section), (1) all tncoine. gala. loss, and 
deduction of the partnership will be allocated 
equally between the partners, and (5) all nom 
lir^klating distributions of the partnership 
will be made equally between the partners. 
Assume that in each of the partnership’s 
taxable years, it recognizes operating income 
et]ual to its operating deductions (exdihiing 
cost recovery and dtfpreciation d^uctions 
and gain or loss on the sole of its property). 
During its first 2 taxable years, the 
partnership has an additional $200,000 cost 
recovery deduction in each ^'ear. Fhirsuant to 
thr* partnership agreement these itums are 
allocated equally hetw(^en WM and JL 
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I'he allocations made In the partnerhip’s first 
2 taxable years have substantial economic 
effect. 

(il) Assume the same facts as in (i) and that 
MK it admitted to the partnership at the 
beginning of the partnership's third taxable 
year. At the time of his admission, the fair 
market value of the partnership property is 
$000,000. MK contributes S3OU.O0O to tha 
partnership in exchange for an equal one- 
third interest in the partnemhip. and. as 


permitted under paragraph (b)(2)(iv)(g). tlie 
capital accounts of WM and JL are adjusted 
upward to $300,000 each to ^'ne^t the fair 
market value of partnership properly. In 
addition, the partnership agreement is 
modified to provide that depreciation and 
gain or lost, as computed for tax purposes, 
with respect to the partnership properrty that 
appreciated prior to MK’s admission will be 
shored among the pi«iInert in a manner that 
takes account of the variation belwoon such 
property’s $200,000 adjusted tax basis and its 
$00OXX41 book value in accordance with 
paragraph (b}(2J(iv)[/) and the special rule 
contained (jq paragraph (b)(4Kt) of (his 
section. D<!preciatlan and gain or loss, as 
computed for book purposes, with respet to 
such properly will be allocated equally 
among tlie partners and. in accordance with 
paragraph (b)(2}(iv)tg) of this section, will be 
reflected in the partner’s capital aocounls. at 
Hill all other partnorship inc^rme, gain. loss, 
and deduction. Since the requirements of 
(b)(2)(iv)(g) of this section am satisfied, the 
capital accounts of the partners (as adjuBtrd) 
continue to be maintained in accordrince with 
paragraph (BH2)(iv) of this section. 

(ii) Assume the same facts as in (lii) and 
that immediately after MK’s admission to the 
partnership, the partnership property Is sold 
fur $600,000, nntulling in a tuxable gain of 
$400,000 (SeoaOQO less $20a000 adjusted tax 
basis] and no loiok gain or loss, and the 
partnership is liquidatod. An aliocatlun uf the 
$M)0.000 taxable gain cannot have economic 
effect because such gain cannot properly be 
reflected In the pnrtnors' book capital 
accounts. Consistent with the special 
partners* interests In the partnership rule 
contained in paragraph |b)(4j(t) of this 
section, the partnership agreement providim 
that the $400,000 taxable gain will, in 
accordance with section 704(c| principles, be 
shared equally between WN and |L 



WM 

X 

MK 

Tab 

Boot! 

Ta 

Boa 


Boos 

Camal aocounl bopinrir^ al yaa# 3 .. 

S>00.000 

200.000 

tXO.OOQ 

0 

S100.000 

200.000 

1000,000 

0 

$>x>.ooo 

0 

f3ooeoo 

0 

Ptos; son.. 

accouS iMtorx Iqudaon_ __ 

$300,000 

t:;oo,ooo 

SSOOCKX) 

ssooxxn 

oooaoo 

1300.000 


The $000,000 of partnership cash ($600,000 
sales proceeds plus $300XX)0 contributed by 
KfK) is distributed equally among WM. |L 
and MK in accordance with their adjusted 
positive capital account balances, each of 
which is $300X)00. 

(iv) Assume the same facts as in (Hi) except 
that prior to liquidation the property 


appreciates and Is told for $900,000, resulting 
in a taxable gain of $700XXjO ($900,000 less 
$200,000 adjusted lax basis) and a book gain 
of $300,000 ($900,000 less $000,000 book 
value). Under the partnership agreement the 
$300.00(1 of book gain is allocat^ equally 
among the partners, and such allocation has 
substoniidl economic effect. 
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Consistent with the special partners' Interests paragraph (l>)(41(i) of this section, the 
in the partnership rule contained in partnership agre4mi«)nt provides that liu* 
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$T()OXXX}.tiixnl)]e gain it. in accordiincfi with 
sreticm 704(c) principlips. shnriKJ SSOOjOno to 
|L $300,000 to WM and $100,000 to MK. This 
ennures that (1) WM and |J. sharr i?<tual)y thi* 
$400,000 taxable gain that it attributable to 
tippreciation in the property that occurred 
prior to MK’a adniisaion tu the partnerthip in 
the same manner as it was reflected in their 


capital accounts upon MK's admission, and 
(2) W'M. p.. and .MK share equally the 
odfhtiona) $300,000 taxable gain in the same 
manner as they shared the $300,000 book 
gain. 

(v) Assume the same fads as in (ii) except 
that shortly after MK's admission the 
property depredates and is sold for $450,000. 


resulting in a taxiiblc guin uf $2S0,(t0U 
($450.an less smooo adjusted lax basis) 
and a book loss of $150,000 (450.000 less 
$000,000 book value). Under the partnership 
agreement these items are allocated as 
follow: 
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Itie $150000 book iota is allocated equally 
among the partners, and such allocation has 
liiibstanlial economic affect Coosistent with 
the spiMnal partners* interests in the 
(Mrinenhlp rule contained in paragraph 
(bH4Ki) of this section, the parlnei^ip 
agreement provides that the $250,000 taxable 
gain is. In accordance with section 7<h(c1 
principles, shared equally betwreen WM and 
IL1 he fact that MK bears an economic loss 


of $50,000 without a corresponding taxable 
loss is attributable entirely to the '‘ceiling 
rule.** See paragraph (cH2) of ( 1.704-1. 

(vi) Assume the same facts as in (ii) except 
that the property depreciates and is sold for 
$170.00a resulting m a $30,000 taxable loss 
($200,000 adjusted tax basis less $170,000) 
and a liook loss of $430,000 ($60a000.book 
value less $170,000). The book lost of $430,000 
is allocated equally among the partners 


|$143,333 each) aixl has substantial economic 
effect. Consistent with the spedal partners* 
interests in the partnership rule contained in 
paragraph (b)(4Hi) of this section, the 
partnership agreement provides that the 
entire $30,000 taxable loss is, in accordance 
with section 704(c) piindples. included in 
MK's distributive share. 



WM 

JL 

MK 


Toa 

Boos 

To* 

Boon 

Tax 

Boon 

CspSM ■OCQurX SI CMtorvwiQ yoor 3 
law Low 

$100,000 

0 

$300,000 

rU3AS3| 

$100,000 

0 

«3ao.aoo 

$300,000 

(30.000) 

$300,000 

rT43$33) 

CapfM account beiora iiquKtation___ 

$100,000 

$156,667 

$100,000 

$156,667 

$270,000 

$156,667 


(vH) Assume the same facts as in fil) and 
tluit during the partnership's third taxable 
yrar. the partnership has an additional 
$l(Xt,aoo cost recovery deduction and 
S300.000 book depreciation deduction 
attributable to the property purchased by the 
partnership in its first taxable year The 
S^t'tO.OOO book depredation deduction is 


allocated equally among the partners, and* 
that allocation has substantial economic 
effect. Consistent with the special partners* 
interests in the partnership rule contained In 
paragraph (b)(4}(i) of this section, the 
partnership agreement provides that the 
$t00.(X)0 cost recovery deduction for the 
partnership's third taxable year is, in 


accordance with section 704(c) prindples. 
Included in MK's distributive share, litis is 
because under those principles MK must 
Include the coal recovery deduction for such 
property in his distributive share up to the 
amount of the book depreciation deduction 
for such property properly allocated to him. 
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f^iii) Assuae the same facts as in (vii) 
rxcepi ih 4 t upon MK's admission the 
I .irinefshlp property has an adjusted lax 
basis of $220000 (instead of $2003)00). and 
tHus the cost recos ery deduction for the 
Partnership's third taxable year Is $1 lOOOO. 
Coiisifteni with the special partners* interests 
in the parinership rule contained In 
paragraph (b)(4H't) of this sectfon. the 
psrttUfrship agrfemrnt provides that the 
•xcess $10,000 cost recmcry deduction 
|Sl laooo Ie4is $100.U)0 ioduded in MK's 
dntribuiive share) Is, In accordance with 
•ei bon 704(c) principles, shared b>* WM ond 
|b m proportiun to their shares of bo^ik 
drpredatiun. Since their shnrea of bi»ok 
equal, they each must 


include $53)UO of the coat recovery deduction 
in their dislnbutiva shares for the 
partnership's third taxable year, 

(ix) Assume the same facts as in fvii) 
except that upon MK's admission the 
partnership agreement Is amended to allocate 
the first $400,000 of book depreciation and 
loss on partnership property equally between 
WM and )L and the Iasi $200.0^ of such book 
(leprcciatfon and loss Lo MK. Assume such 
allocations have substantial economic effect. 
Pursuant to this amendment the $300000 
book depreciation deduction in the 
partnership's third taxable year is allocated 
equally between W^M and |L Consistent with 
the special partners' interests in the 
partnership rule contained in paragraph 


(b1(4)(l) of this section, the partnership 
agreement provides that the $100,000 cost 
recovery d^uclion is. In accordance with 
section 704(c) pnndphrs. shared equally 
between WM and |L In the partnership's 
fourth taxable year. It has a S603Kt0 cost 
recovery deduction and a $180,000 book 
depreciation deduction. Under the 
amendmeiit described above, the SiaaoOO 
book depreciation deduction Is allocated 
S5O.QO0 lu WM. $SOi,000 to ]U and $80,000 to 
MK. Consistent with the special partners* 
interests in the partnership rule contained in 
paragraph (bl(4)|tl of this seclion, Iho 
partnership agreement provides that the 
$00,000 cost recovery deduction is, in 
accordance with section 704(c) principles, 
included entirely in .MK's distributive share. 
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(x) Assume the same facts as in (vH) and 
ihal at thi* beginning of the partnership's 
third taxable year, the partnership pu^ascs 
a second item of tangible personal property 
for $34UOOO and elects under sectioo 48(ql (4) 
to reduce the amount of investment lax cretlit 
in lieu of adfusling the lax basis of such 
property. The parloifrship agreement is 
amended to allocate the first $150,000 of cost 
recovery deductions and hiss from such 
property to WM and the next $150,000 of cost 
recovery deductions and loss from such 


property equally between JL and MK. Thus, 
in the partnership's third taxable year it has. 
in addition to the items ipt^clfied in (vii|, a 
cost recovery and book depriKUalfon 
deduction of $100000 attributable to the 
newly acquired properly, which is allocated 
entirely to WM. 

As in Ivii}, the allocation of the $300000 book 
depredation atiribotable to the property 
purchased in the partnership's first taxable 
year equally among the partners has 
substantial economic effect, and consiitenl 


with the special partners* inlcreats in the 
purtnership rule contained in paragraph 
|b)(4Hi) of this section, the partner^ip 
agreement properly provides for the entire 
$100X100 cost recovery deduction attributuble 
to such property to be Included in MK’s 
distributive share. Kurthermore. the 
allocation to WM of the $100,000 coot 
recovery deduction attributable to the 
property purchased in the partnership's third 
taxable year has substantial economic effect 
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fxi| Assume the same facts as in (x) and 
that at the beginning of the partnership's 
fourth loxable year, the properties purchased 
in the partnership's first and third taxable 
yrari are disposed of for $00,000 and 
$100,000. resp^ively, and the partninship is 
liquidated. With resp<M:t to the property 
purchased in the first taxable year, there is a 
book loss of $211X000 ($300,000 book value 


less $00,000) and a taxable loss of $ia000 
($100,000 adjusted tax basis lets $90X100). The 
book loss is allocated equally among the 
pariners. and such allocation has substantial 
economic effect. Consisiunt with the special 
partnem* interests in the partnership rule 
contained in paragraph (b](4Hi) of this 
section, the partnership agreement provides 
that the taxable loss of $10,000 will, in 


accordance with section 704(c) prtnckplus, be 
included entirely in MK's distributive share 
With respect to the property purchased in the 
partnership's third taxable year, there is a 
book and taxable loss of $20,000. Pursuant to 
the partnership agreement this loss is 
allocated entirely to W^. and such allooitlon 
has substantial economic effect. 
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PartmfTship liquidation prticeeds ($270,000) 
arc properly distributed in accordance with 
the partners' adjusted positive book capital 
account balances ($10,000 to WM. $130j000 to 
|L and $130X100 to MK). 

(xii) Assume the same fads as in |x) and 
that in the partnership's fourth taxable year it 
has a cost recovery deduction of $60,000 and 
book depreciation deduction of $100,000 
attributable to the properly purchased in the 
partnership's hrsl taxable year, and a cost 


recovery and book depreciation deduction of 
Sioaooo attributable to the property 
purchased in tha partnership's third taxable 
year. The $180j000 book depreciation 
deduction attributable to the property 
purchased in the partnership's firtl taxable 
year is allocated equally among the paiiners. 
and such allocation hat substantial economic 
effed. Coniistenl with the special partners' 
Interests in the partnership rule conlatned in 
piiragraph (b)(4j(i) of this section, the 


partnership agreement provides that the 
SoO.OtX) cost recovery d^uclion altributablr 
to the property purchased in the rirst laxahir 
year is, m accordance with section 704|c) 
principles, included entirely in MK't 
distributive share. Furtheimore. the SltXXtKM 
coal rerxivery deduction attributable to the 
property purchased in the third taxable year 
allocated $50,000 to WM. $25,000 to lU and 
$23,000 to MK. and such allocation has 
substantial economic effect. 
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At the end of the pitrtnrr^hip's fourth laxahlc 
the udjtjtilcd tax husrji of thi* piirtnorshtp 
proptTtieii ucquirhtl in ita first nnrl third 
ttixahlc ypart art* S4D.(K)0 and $100XK)(X 
rhfpt'Ctivc’ly. If the proj>orties Hry? disposod of 
at tho hi*);inninK of the pai1nrn«hip*ti fifth 


laxahk* year for thrlr adjusted lax bases, 
there would be no taxable gain or loss, a 
l)OoK loss of Sao.OOO on the pniperty 
purchased In the partnership's first taxable 
year ($i:!iO.OOD book value less $40,000), and 
cash available for distiibulinn of $140,000. 
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If the partnership is then liqukiateri. the 
$140,000 of cash on hand plus the $115,667 
balance lliat \VM %voutd lie required to 
rnnlhbtite to the partnership (the deficit 
balance in his iKiok capital account) would 
l>e distributed equitlly between |b and MK in 
accordance with their adjusted positive book 
c/ipital account balances. 

(xill) Assume the same fads as in (i). Any 
trix preferences under section 57(a)(12) 
alinbutable to the partnership's cost recovery 
deductions in the first 2 tuxalde yearn will be 
taken into account equally by WM and )L If 
the partnership agreement instead provides 
that the partnership's cost recovery 
deductions in its first 2 taxable years are 
allocated 25 percent to v\’M and 75 percent to 
|t(and such aDocations have substantial 
economic effect), the lax preferences 
Attributable to suedt cost recovery deductions 
would taken into account 25 percent by 
VVM and 75 percent by )L The conduslon in 
the previous sentence is unchanged even if 
the partnership's operating expenses 
(exclusive of cost recovery and depreciation 
deductions) exceed its operating income in 
each of the partnership's first 2 taxable years, 
the resulting net loss Is utlocaled entirely to 
\VNi and the cost recovery deductions arc 
allocated 25 percent to WM and 75 percent to 
|b (provided such allocations have 
iubstantidl economic effect). If the 
partnership agreement instead provides that 
•*11 income, gain. loss, and deductitm 
|includit\g cost recover^' and depreciations) 
am allocated equally between |l. and W'M. 
the tax preferences attributable to the cost 
n co\ery deductions would be taken into 
sccounl cs]ually by JL and VVM. In this case. 

K the partnership has a SlOO.OOO cost 

deduction in its first taxable year 
an additional net loss of $100,000 in its 
fifst taxable year (/.Cm its operating expenses 
t'xcced its operating income by $100,000) and 
J*rporli to categorize Jl/s SlOO.OOO 

^hore of partnership toss as bring 
“briboiabU* to the cost rrcover>’ deduction 
VVMsSKXI.OOOdistributive share of 


partnership toss as being attributable to the 
net loss, the econinnic effect of such 
allocations is not substantial, and each 
partner will be allocated one-haiif of all 
partnership income, gain, loss, and deduction 
end will take into account one-half of the lax 
preferences attributable lo the cost recovery 
deductions. 

Exawph (19). (i) IXI and |C form a general 
partnership for the purpose of dnlling oil 
wells. IXI contriliutes an oil lease, which has 
a fair market value and adjusted lax basis of 
$100,000. |C contnbules $100,000 in cash, 
which is used to finance the drilling 
operations. The partnership agreement 
provides that OG Is credited with a cuipilnt 
account of $100,000. and |C is credited with a 
capital account of $100,000. The agreemenl 
further provides that the partners* capital 
accounts will be determined and maintained 
in accordonce with paragraph (b)(2)(iv) of 
this section, distributions In liquidation of the 
partnership (or any partner's interest) will be 
made in accordance with the partners' 
positive capital account balances, and any 
partner with a deficit balance In hit capital 
account following the liquidation of his 
interest must restore such deficit lo the 
partnership (as set forth in paragraphs 
(b)(2Hii)(bi \2) and (.7) of this section. The 
partnership chooses to adjust capital 
accounts on a simulated cost depletion bosis 
and elects under section 48(q){4) to reduce 
the amount of investment lax credit in lieu of 
adjusting the basis of its section 38 properly. 
The agreement further provides that (1) all 
additional cash requirements of the 
parinershtp will be borne equally by DC and 
|C. (2) the deductions attiibulable lo the 
properly (including money) contributed by 
each partner will be allocatird to such 
partner. (3) all other income, gain. toss, and 
deductions (and item thereof) will be 
aliocated equally between DG and )C. and (4) 
all cash from operations will be distributed 
equally In^wccn DG and )C. in the 
portnership's first taxable year $80,000 of 
partnership Intangihle drilling cost 


deductions and $20,000 of cost recovery 
dinluctions on partnership equipment an* 
allocated to )C and the SlOO.OOO bn.H(s of the 
lease is, for pur|)oses of the depletion 
allowance under sections 611 and 
613A(c)(7|(D). allocated lo D(^- The 
allocations of income, gain, loss, and 
deduction provided in the partnership 
agreement have substantial economic effect. 
Furthermore, since the allocation of the entire 
basis of the lease to DG will not result in 
capital account adjustments (under 
paragraph (b)(2)(iv)(A) of this section) the 
economic effect of which is insubstantial, utid 
since alt other partnership allocations are 
recognized under this paragraph, the 
allocation of the $100,000 adjusted basts of 
the lease to (X^ is. under paragraph (b)(4)(v | 
of this section, recognized as being in 
accordance with the partners* interests In 
partnership capital for purposes of section 
813A(c)|7)(D). 

(ii) Assume the tame facts as in (i) except 
that the partnership agreement provides lliat 

(1) all additional cash requirements of the 
paiinership for additional expenses will be 
funded by additional contributions from |G 

(2) all cash from operations will first be 
distributed to |C until the excess of such cash 
distributions over the amount of such 
additional expense equals his initial $100,000 
contributions. (3) all deductions attributable 
lo such additional operating expenses will l>e 
allocated lo |C, and (4) all income will be 
allocated lo )C until the aggregate amount of 
income allocated to him equals the amount of 
partnership operating expenses funded by hl« 
initial $100,000 contribution plus the amount 
of additional operating expenses paid frtim 
contributions made solely by him. The 
atlocalions of income, gain, loss, and 
deduction provided in partnership ugrermenl 
have economic effect In addition, the 
economic effect of the allocations provided in 
the agreement is substantial. Because the 
partnership's drilling activities are 
sufficiently speculative, there is not a strong 
likeliltood at the time the disproportionatir 
allocations of loss and deduction to |C are 
provided for by the partnership agreemrnl 
that the economic effect of such allocations 
will be largely offset by atlocalions of 
income. In addition, since the allocation of 
the entire basts of the lease to DC will not 
result in capital account adjustments (under 
paragraph (b)(2)(iV)(A) of this section) the 
economic effect of which is iniubsinrtlial. and 
since all other partnership allncalions are 
recognized under this paragraph, the 
allocation of the adjusted basis of the leaf.*' 
lo DG is. under paragraph (b)(4H\) of this 
section, recognized as being in accordance 
with the partners* interests in partnership 
capital under section 613A(c|(7)|D). 

(iii) Assume the same fads os In (I) except 
that all distributions, including those mude 
upon liquidation of the partnership, will be 
made equally between DG and |C, and no 
partner Is obligated lo restore the deficit 
balance in his capital account to the 
partnership following the liquidation of his 
interest for distribution lo partners with 
positive capital account balances. Since 
liquidation proceeds will be distributed 
equally between IK^ and |C irrespective of 
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their C4ipit4il account balances, and since no 
partner is required to restore the deficit 
balance in his capital account to the 
partnership upon liquidation (in accordance 
with paragraph (bH2Hiii|bK3) of this section), 
the allocations of income, gain. loss, and 
deduction provided in the partnership 
agreement do not have economic effect and 
roust be reallocated in accocdance with the 
parlnert* interests in the partnership under 
paragraph (b)(3) of this section Un^r these 
facta all partnership Income, gain. loss, and 
deduction (ond item thereof) will be 
reallocated equally between |C and DC. 
Furthermore, the allocation of the Sioaooo 
adjusted lax basis of the lease of DC is not. 
under paragraph (b)(4)(v) of this section, 
deemed to be in accordance with the 
partners* interests in partnership capital 
under section 013A(c)(7|(D). and such basis 
must be reallocated in accordance with the 
partners* interests in partnership capital or 
income as determined under section 
ei3A(c)(7)(D). The results in this example 
would be the same if |C*f initial cash 
contribution were Sl.000.oao (instead of 
$100,000). but in such case the partners 
should consider whether, and to what extent, 
the provisions of paragraph (b)(1) of § 1.7Z1> 
1 . and principles related thereto, may be 
applicable. 

(iv) Assume the same facts as in (i) and 
that for the partnership’s first UxabJe year 
Che simulated depletion deduction with 
respect to the lease is SlOiOOa Since DG 


properly was allocated the entire dcplctable 
basis of the lease (such allocation having 
been recognixed as being in accordance with 
DG’t interest in partner^ip capital with 
respect to such leosc). under paragraph 
(b)(2)(iv)(A)(/) of this section the 
partnership's $10,000 simulated depletion 
deduction is allocated to DG and will reduce 
his capital account accordingly. If (prior to 
any additional simulated depletion 
deductions) the lease Is sold for $100,000. 
paragraph (b)(4)(v) of this section requires 
that the first $90,000 (£4^^ the partnership’s 
simulated adjusted basis in the lease) out of 
the $100,000 amount realized on such sate be 
allocated to DG (but does not directly a^ecl 
his capital account). The partnership 
agreement atlocales the remaining $10,000 
amount realized equally between |C ami DG 
(but such allocation does not directly affect 
tbeir capital accounts). This allocation of the 
$10,000 portion of amount realized that 
exceeds the partnership's simulated adjusted 
basis in the lease will be treated as being in 
accordance with the partners' allocable 
shares of such amount realized under section 
613A(c)(7)(D| because such allocation will 
not resull in capital account adjustments 
(under paragraph (b)(2)|iv)(A) of this section) 
the economic effect of whi^ is insubstantial 
and all other partnership allocations are 
recognized under this paragraph. Under 
paragraph (b)i2)(ivHA) of this section, the 
partners' capital accounts are adjusted 
upward by the partnership's simulated gain 


of $10,000 ($100,000 sales price less $90,000 
simulated adjusted basis) in proportion to 
such partners* allocable shares of the SlOXno 
portion of the total amount realized that 
exceeds the partnership's $90,000 simulated 
adjusted basts ($5,000 to fC and $5,000 to 
DG). If the lease Is sold for $50,000. under 
paragraph (b)(4)(v) of this section the entire 
$50,000 amount realized on the sale of the 
tease will be allocated to DC (but will not 
directly affect his capital account). Under 
paragraph (b)(2)(iv)(A) of this section the 
partners* capital accounts will be adjusted 
downward by the partnership’s $40,000 
simulated loss ($50,000 sales price less 
$80,000 simulated adiusled basis) in 
proportion to the partners* allocable shares ol 
the total amount realized from the property 
lhal represents recovery of the partnership's 
simulated adjusted basis therein. 

Accordingly. DCs capita) account will be 
reduced by such $40,000. 

• • • • • 

Roscoe L. Egger. fr.. 

Commissioner of Internal Revenue. 

Approved; December 19,1966. 

Ronald A. Pearfman. 

Assistant Secretary of the Treasury (Tax 
Policy), 

|FR Doc, 6S-30781 Filed 12-^24^ 11:58 am| 
eiLLIMG COOe 4iOS-0l-M 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 300 
ISW-FRL-294S-6I 

National Oil and Hazardous 
Substances Contingency Plan; the 
National PHorltles Lists 

agency: Environmental Protection 
Agency. 

action: Notice of Intent to Delete Sites 
from the National Priorities List; Request 
for Comments. 


summary: The Environmental Protection 
Agency (EPA) announces its intent to 
delete eight sites from the National 
Priorities List (NPL) and requests public 
comment. The NPL is Appendix B to the 
National Oil and Hazardous Substances 
Contingency Plan (NCP), which EPA 
promulgated pursuant to section 105 of 
the Comprehensive Environmental 
Response. Compensation, and Liability 
Act of 1960 (CERCLA). 

OATES: Comments concerning the sites 
may be submitted on or before January 
3a 1986. 

ADDRESSES; Comments may be mailed 
to Russel H. Wyer. Director, Hazardous 
Site Control Division (Attn: RAB Staff). 
Office of Emergency and Remedial 
Response (WH-^8E). Environmental 
Protection Agency. 401 M. Street. SW., 
Washington. DC 2046a The 
Headquarters Docket clerk will maintain 
some background information on each 
site. Comprehensive information on 
each site is available through the EPA 
Regional Docket clerks. 

The Headquarters public docket is 
located in EPA Headquarters, Waterside 
Mall subbasemenL 401 M Street. SW., 
Washington. DC 20460. and is available 
for viewing by appointment only from 
9:00 a.m. to 4:00 p.m., Monday through 
Friday excluding holidays. Requests for 
copies of the background information 
from the Headquarters public docket 
should be directed to the EPA 
Headquarters Docket Office. Requests 
for comprehensive copies of documents 
should be directed formally to the 
appropriate Regional Docket Office. 

Addresses for the Headquarters and 
Regional Docket Office arc: 

For background information on all 
eight: Denise Sines, Headquarters. U.S. 
EPA CERCLA Docket Office, Waterside 
Mall. Subbasement. 401 M Street. SW., 
Washington. DC 20460. 202/382-3046. 

For the Friedman. New Jersey site: 
Carole Petersen. Region 11. U.S. EPA. 26 
Federal Plaza. 7lh Floor, Room 734, New 
York, NY 10278. 212/264-6877. 


For the Enterprise Avenue and Lehigh. 
Pennsylvania sites: Diane McCreary, 
Region BL U.S. EPA Library, 5th Floor, 
841 Chestnut Bldg., 9th & Chesnut 
Streets, Philadelphia. PA 1910a 215/597- 
0580. 

For the PCB Spills site. North 
Carolina: Gayle Alston, Region IV, U.S. 
EPA Library, Room G-0.345 Courtland 
Street. NE. Atlanta. GA 30365.404/861- 
4216. 

For the Morris Dump site, Minnesota: 
Lou Tilley. Region V. U.S. EPA Library. 
Room 1420, 230 South Dearborn Street 
Chicago. IL 60604. 312/353-2022. 

For PCB Warehouse site. 
Commonwealth of the Northern Mariana 
Islands, PCB Waste sites. Trust 
Territory of the Pacific Islands. 

Taputimu Farm site, America Samoa: 
Jean Circiello. Region IX, U.S. EPA 
Library, 6th Floor, 215 Fremont Street. 
San Francisco. CA 94105,415/974-6078. 
FOR FURTHER INFORMATION CONTACT: 
Russel H. Wyer, Director, Hazardous 
Site Control Division. Office of 
Emergency and Remedial Response 
(WH-548E). Environmental Protection 
Agency, 401 M Street. SW., Washington, 
DC 20460. Phone (800) 424-0346 (or 382- 
3000 in the Washington. DC. 
metropolitan area). 

SUPPLEMENTARY INFORMATION: 

Table of Contents: 

L Introduction 

11. NPL Deletion Criteria 

IIL Deletion Procedures 

IV. Bails for Intended Site Deletions 

L Introduction 

The En\ironmental Protection Agency 
(EPA) announces its intent to delete 
eight sites from the Naitonal Priorities 
List (NPL). Appendix B. of the National 
Oil and Hazardous Substances 
Contingency Plan (NCP), and requests 
comments on these deletions. The EPA 
identifies sites that appear to present a 
significant risk to public health, welfare 
or the environment and maintains the 
NPL as the list of those sites. Sites on 
the NPL may be the subject of 
Hazardous Substance Response Trust 
Fund (Fund) financed remedial actions. 
Any sites deleted from the NPL remain 
eligible for Fund-financed remedial 
actions in the unlikely event that 
conditions at the site warrant such 
action. 

The eight sites EPA intends to delete 
from the NPL are: 

1 . Enterprise Avenue, Philadelphia. 
Pennsylvania. 

2 . Friedman Property (once listed as 
Upper Freehold). Upper Freehold, New 
Jersey. 

3. Lehigh Electric and Engineering Co., 
Old Forge Borough, Pennsylvania. 


4. Morris Arsenic Dump, Morris, 
Minnesota. 

5. PCB Spills. 243 miles of roads. North 
Carolina. 

6 l PCB Warehouse. Saipan. 
Commonwealth of the Northern Mariana 
Islands. 

7. PCB Wastes, Trust Territory of the 
Pacific Islands. 

a Taputimu Farm. Island of Tutuila, 
American Samoa. 

The EPA will accept comments on 
these eight sites for thirty days after 
publication of this notice in the Federal 
Register. 

Section II of this notice explains the 
criteria for deleting sites from the NPL 
Section 111 discusses procedures that 
EPA it using for this action and those 
that the Agency is considering using for 
future site deletions. Section IV 
discusses each site and explains how 
each site meets the deletion criteria. 

n. NPL Deletion Criteria 

Recent amendments to the NCP 
establish the criteria the Agency uses to 
delete sites from the NPL as published in 
the Federal Register on November 20, 
1985 (50 FR 47912). Section 300,e6(c)(7) 
of the NCP provides that sites: 

* * * may be deleted from or recategorized 
on the NPL where no further response is 
appropriate. In making this determination, 
will consider whether any of the 
following criteria has been met: 

(i) EPA. in consultation with the Stale, has 
determined that responsible or other parties 
have implemented all appropriate response 
actions required: 

(fi) All appropriate Fund-financed 
responses under CERCLA has been 
Implemented, and EPA. in consultation with 
the State, has determined that no further 
cleanup by responsible parties is appropriste: 
or 

(Ui) Based on a remedial investigation. 

EPA. in consultation with the State, has 
determined that the release poses no 
significant threat to public health or the 
environment and, therefore, taking of 
remedial measures is not appropriate. 

Before deciding to delete a site, EPA will 
make a determination that the remedy 
or decision that no remedy is necessary, 
is protective of public health, welfare, 
and the environment, considering 
environmental requirements which are 
applicable or relevant and appropriate 
at the time of the deletion. 

Deletion of a site from the NPL does 
not preclude eligibility for subsequent 
Fund-financed actions if future 
conditions warrant such actions. Section 
30a66(c}(8) of the NCP states that fund- 
financed actions may be taken at sites 
that have been deleted from the NPL 
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IIL Deletion Procedures 

In the NPL rulemaking published in 
the Federal Register on October 15.1984 
(49 PR 40320). the Agency soUdled and 
received comments on the question of 
whether the notice and comment 
procedures followed for adding sites to 
the INTPL should also be used before sites 
are deleted. Comments also were 
received in response to the amendments 
to the NCP that were proposed In the 
Federal Register on February 12.1985. 

(50 FR 5862). Deletion of sites from the 
NPL docs not itself create, alter, or 
rc\'oke any individuals rights or 
obligations. The NTL is designed 
primanly for informational purposes and 
to assist agency management. As is 
mentioned in section II of this notice. 

§ 300.06(c)(8) of the NCP makes clear 
that deletion of a site from the NPL does 
not preclude eligibility for future Fund- 
financed response actions. 

For the deletion of this group of eight 
sites, EPA's Headquarters Office will 
accept and evaluate public comments 
before making the final decision to 
(Jelele* In the future, EPA*s Regional 
Offices may accept and evaluate public 
comments. The Agency believes that 
deletion procedures should focus on 
notice and comment at the local IcveL 
similar to those procedures for local 
comment outlined in EPA’s March 27, 
1984, ’Interim Procedures for Deleting 
Sites from the NPL** Comments from tlie 
local community surrounding the sites 
considered for deletion are likely to bo 
the most pertinent to deletion decisions. 
The following procedures were used for 
the intended deletion of these eight 
sites. The Agency is considering using 
similar procedures in the future, with the 
exception that the notice and comment 
period would be conducted concurrently 
at the local level and through the 
Federal Register. 

The procedures used were: 

. L EPA Regional Offices recommended 
deletion and prepared relevant 
liocumenUr 

2, EPA Regional Offices provided a 
two to three week public comment 
period on the deletion package, 'fhe 
notificaHon was provided to local 
residents through local and community 
newspapers. The Region made all 
Mevant documents available in the 
Offices and local site 
information repositories. Notice was 
also given at that time to any public 
*ncetingg if they were determined to be 
necessary. 

3- The comments received during the 
notice and comment period were 
t^vjjluated before the tentative decision 
to delete was made. 


A deletion will occur after the 
Assistant Administrator for Solid Waste 
and Emergency Response places a 
notice in the Federal Register, and the 
NPL will reflect any deletions in the 
next final update, ^blic notices and 
copies of the responsiveness summary 
w*ill be made available to the local 
residents by the Regional Offices. 

IV. Basis for Intended Site Deletions 

The following summaries provide the 
Agency’s rationale for inten^ng to 
delete these sites from the NPL 

Enterprise Avenue Site. Pbilodelphia. 
Pennsylvania 

The Enterprise Avenue site located in 
Philadelphia, Pennsylvania, 
encompasses approximately 57 acres, in 
an industrial area. Until mid-1978. the 
Philadelphia Streets Department used 
the Enterprise Avenue site for disposal 
of Incineration residue, fly ash, arid 
bulky debris. During the same period, 
drums containing various industrial and 
chemical wastes were illegally buried at 
the site by soverai waste handling firms. 
In response to the situation, the 
Philadelphia Water Department (PWD) 
rxmductcd exploratory excavations 
during fanuary 1979 to confirm these 
aliegatioos. Approximately 1,700 drums 
were discovennf. It was determined that 
the drums contained or had once 
contained such wastes as paint sludges, 
solvents, oils, resins, metal finishing 
waste, and solid inorganic wastes. On 
Dcrcember 30.1962, Um site was 
proposed for inclusion on National 
Priorities List (NPL) and appeared on the 
final NPL on ^ptember 8,1963. 

In 1962. the City began remedial 
aclixities at the site in which all drums 
and drum fragments were removed and 
disposed of off-site, and some of the 
contaminated soii was excavated and 
placed Into a Resource. Conservation, 
and Recovery Act (RCRA) permitted 
landfill. A total of 32.600 cubic yards of 
exc:avated soil was identified as 
contaminated with organic compounds 
(toluene, benzene, ethylbenzene, or 
organic halogens). Remaining 
contaminated soil was stockpiled on¬ 
site in two separate piles and a soil 
cover was partially placed, but not 
completed. 

In 1984. an EPA and City funded 
Phase 11 remedial action was started to 
complete the remedial actions. Ail of the 
stockpiled soils were analyzed for a 
variety of metals and organics. Soils 
were divided into 100 cubic yard lots for 
analysis. A Key Indicator Analysts was 
used to determine which soil lots would 
be disposed of in an off-site facility. This 
test established action levels for organic 
compounds and inorganic elements 


disposed of at the site as identified from 
sampling results. If any one indicator 
exceeded action levels, the entire soil lol 
was deemed contaminated and disposed 
of off-site. Action levels for inorganics 
were selected based upon the Extraction 
Procedure Toxicity Test used to 
determine if a waste is hazardous under 
RCRA. Organic action levels were 
established utilizing timilar 
methodology and are consistent with 
levels that wotild be used today. After 
removal of contaminated soils from the 
site, the area w^as sampled on a grid 
pattern to insure that all soils not 
passing the test hnd been removed and 
disposed of off-site. The results indicate 
that the remedial objectix’es were 
attained and that all soils considered 
contaminated were rcmox’ed. The site 
was them capped and re vegetated as a 
further precautionary measure and the 
site fenced. A local public comment 
period was held August 2.1985, through 
August 23.1985. specifically concerning 
deletion of the site. No public comments 
were received 

EPA, with the concurrence of the 
Commonwealth of Pennsylvania, has 
determined that all appropriate Fund- 
financed response under CERCLA at the 
Enterprise Avenue site has been 
completed, and has determined that no 
further cleanup by responsible parties is 
Appropriate, llie Pennsylvania 
Department of Environmental Resources 
(PADER) committed to operate and 
maintain the site. The PAOER has also 
developed and implemented an 
operations and muintenance plan for the 
cap approved by EPA and w'ill monitor 
the ground water to insure that the 
water quality remains at background 
levels. 

Friedman Property' Site. Upper Freehold. 
New Jersey 

The Friedman Property is a 3-acre site 
located in Upper Freehold Township, 
Monmouth County, New lersey. The site 
is located near 5 other Nl^ sites 
collectively known as the Plumsted 
sites. In the late 1950*s and early 190O's 
the alleged dumping of free-flowing 
liquids, household wastes, and 
demolition debris occurred into a 
natural ditch which was then covered. 
The site was proposed for inclusion on 
the National Priorities List (NPL) on 
December 30.1962, and appeared on the 
final NPL on September 6.1963. 

EPA and N|DEP completed a remedial 
investigation/feasibility study (RI/FS) in 
1984. The RI/FS studied the air, soils, 
wastes, ground and surface water, and 
adjacent stream sediments for evidence 
of contamination. Results of the RI/FS 
indicate that limited contamination is 
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present at the site, and (hat the site was 
HfM used as a hazardous waste disposal 
facility. Its wastes were no dirTcrent 
than a typical municipal lundnil. 

Air monitoring during the RI/FS did 
not show levels above ambient air 
quality standards, and no complaints of 
odors or fumes were received from area 
citizens before or during testing, or from 
personnel conducting the RI/FS. 

Ground water testing included the 
installation of six monitoring wells and 
sampling of domestic wells in the 
vicinity of the site. The shallow ground 
vNaler was sampled for standard priority 
pollutants and indicated slightly 
elevated levels of zinc below 0,5 mg/1 
and detected some phenols at 0.03 mg/I. 
1’hese levels are below current EPA 
Health Effects Assessment levels of 7.4 
nig/l for zinc and 3.5 mg/I for phenols. 
Deep water sampling revealed only zinc 
at levels comparable to surface levels 
and no priority pollutants were detected. 

No similarity exists between the 
shallow and deep ground water data 
except for comparable levels of 
naturally acciirring zinc. Since similar 
chemicals were not found between the 
two aquifers, and geologic analysis does 
not indicate the presence of 
interconnections, there is no indication 
ll.at contamination of the lower aquifer 
has occurred or will occur in the future. 

Stream sediments and surface water 
quality also were sampled. The study 
indicated that the adjacent streom 
sediments had not been significantly 
contaminated by materials found at the 
site although trace contamination 
consistent with routine road 
maintenance practices from the adjacent 
highway was found. 

In summary, the RI/FS concluded that 
there arc no significant sources of 
contamination at the site, and 
contaminants have not migrated from 
the site and are not expected to migrate. 
Therefore, no remedial action was 
appropriate. A local public comment 
period was held |uly 12,1984. through 
August n, 1984, after a public meeting 
was held to discuss (he no action 
alternative. No written comments were 
reveived. Public comment at the meeting 
amsisted of a discussion of the extent of 
the problem at the site. A detailed report 
of this discussion is available through 
the appropriate EPA docket offices. 

rj’A, with the concurrence of the State 
of New jersey, the determined that the 
Friedman Property site poses no 
significant threat to public healh or the 
environment and. therefore, taking 
remedial measures is not appropriate. 

I lowever. EPA and the New |ersey 
Department of Environmental Protection 
(N|DEP) have agreed that ground water 
monitoring of the shallow aquifer in the 


vicinity of (he site will be conducted os 
a precautionary measure to insure that 
current site conditions do not change. 
The State of New forsey is responsible 
for periodic ground water moniforiAg for 
a period of five years. The results from 
monitoring conducted by the State of 
New Jersey to date indicate that 
conditions remain unchanged. 

As an additional precaution, EPA 
recommended to State. County and local 
officials that a notice be placed on the 
property deed and the plot plan 
amended. The deed notice and plot 
restrictions would be entered in county 
land records noting previous use of the 
site fur waste disposal and restricting 
on-site excavations, agricultural, and 
r»?8idential use. 

Lehigh Electric Site, Old Forge Borough, 
Pennsylvania 

I1ic Lehigh Electric site is located in 
Old Forge Borough, Lackawanna 
County. Pennsylvania. The site was 
operated as a transformer service 
company by the Lehigh Electric 
Company. About 4.0U0 transformers and 
capacitors were stored at (he facility. 
Indiscriminate transformer dielectric 
fluid handling and disposal occurred at 
the site, resulting in PCD contamination 
of on-site soils. The site was proposed 
for inclusion on the National Priorities 
List |NPL) on December 30,1982, and 
appeared on the final NPL on September 
8.1983. 

In 1963. EPA and Pennsylvania 
Department of Environmental Resources 
(PADER) completed a remedial 
investigation and feasibility study (Rl/ 
FS) at the site. The study included the 
analysis of ground water, air and river 
sediment samples, and (he evaluation of 
clean-up alternatives. A local public 
comment period was held August 2, 

1985, through August 23.1985, 
specifically with respect to deletion. No 
comments were received. 

Phase I of the remedial action 
r»*moved all transformers, transformer 
contents, and surface debris from the 
site. This was completed in December 
1982. The Phase 11 remedial action 
removed contaminated soils, and 
buildings from the site, and backfilled, 
graded, and vegetated the site. These 
actions were completed in September 
1984. Sampling was conducted 
continuously during excavation showing 
(hat the remedial action reduced the 
concentration of PCBs to 10 ppm. 
Contaminated soils were removed from 
(he site and disposed of in a TSCA 
approved disposal facility off site. EPA 
inspected the site and collected samples 
in May 1985 and verified that the 
objtK^ives of the remedial action were 
met. 


After excavation of the contaminated 
soils was completed, the remaining soils 
containing low level PCBs were buried 
underneath 10 to 15 feet of clean 
backfill. This action eliminates surficial 
direct contact. PCBs are not readily 
soluble in water. PCBs remaining are not 
expected to impact ground water, no 
PCBs were detected in the ground water 
samples taken during the RI/FS. 

EPA, with the concurrence of (he 
Commonwealth of Pennsylvania, has 
determined that all appropriate Fund- 
financed response under CERCLA at the 
Lehigh Electric site has been completed, 
and has determined that no further 
cleanup by responsible parties is 
appropriate. The Pennsylvania 
Department of Environmental Resources 
agrees to perform all future operation 
and maintenance including the 
continued sampling of ground water 
PCB. 

Morris Arsenic Site, Morris, Minnesota 

The Morris Arsenic site Is located in 
Stevens County approximately one mile 
northeast of Morris, Minnesota. In the 
early 1940*8. approximately 1,500 pounds 
of arsenic-laced grasshopper bait were 
buried at the site. The subsequent 
construction of a highway through the 
general location of the burial site may 
have dispersed the bait and has made 
(he discovery of the exact burial 
location difficult. The primary public 
health threat at the site was the 
potential for contamination of the 
shallow glacial aquifer, a source of 
drinking water for residential wells and 
the city of Morris. l*he site was 
proposed for inclusion on the National 
Priorities List (NPL) on September 0, 
1983, and appeared on the final NPL on 
September 21,1984. 

In 1984, the EPA conducted a remedial 
investigation (Rl) to determine the soil 
contamination levels and the ground 
water contamination levels. Eleven 
monitoring wells were installed on and 
around (he site and a sampling prognim 
implemented to search for arsenic 
contamination in the site area. 

The results of the Rl indicate that 
arsenic levels in the surface soils were 
all below 7 pg/kg, well within the 
natural background range of 3 to 14 pg/ 
kg. Arsenic concentrations in the soils at 
the water table were somewhat 
elevated, ranging between 20 and 40 pg/ 
kg. but far below the Centers for Disease 
Control (CDC) action level of 100 pg/kg 
for surficial soils. CDC was consulted 
with respect to the soils and concurred 
that no action was necessary. Ground 
water samples taken from (he 
monitoring wells and from nearby 
domestic sources indiciite that arsenic 
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levels were considerably below !he 
IVimary Drinking Water Standard of 50 
>ig/l. Concentrations of arsenic were 
found to be at or near 3 pg/l. The 
municipal well Held for Morris is 
approximately one mile in the opposite 
direction of ground whaler flow and 
would not be impacted if there were 
contamination at the site. Other 
domestic wells in the site vicinity were 
sampled and did not show any 
tnchcalions of arsenic contaminntion 
above background. A public meeting 
was held on May 2, 1985, and a local 
three-week public comment period was 
conducted from April 23.1985. to May 
14,1085. concerning the no action 
allemative. No public comments were 
ncelved. 

KPA, with the concurrence of the State 
of Minnesota, has determined that the 
Morris Arsenic site poses no significant 
threat to public health or the 
environment and, therefore, taking 
ri'medial measures is not appropriate. 
KPA has recommended to Stale. County, 
and local officials that as a furtl^cr 
precaution, a notice be placed on the 
property. The deed notice would be 
entered in county land records noting 
previous use of the site for the disposal 
of a hazardous substance. 

PClf Spills Site, North Carolina 

Between June 1978 and August 1978, 
over 30.000 gallons of waste transformer 
oil contaminated with polychlorinated 
biphenyls (PCB’s) were deliberately 
discharged along 243 noncontiguous 
miles of highway shoulders in fourteen 
cuunlics in North Carolina. iTic site was 
proposed for inclusion on the National 
Priorities List (NPL) on December 30. 

1982, and appeared on the final NPL on 
September 8,1983. 

The State conducted several 
investigations and feasibility studies 
beiween 1979 and 1981 and ascertained 
that contamination did not migrate from 
ibe spill areas into surface water, biota 
0^ ground water. A detailed report was 
prepared and evaluated by EPA 
concerning the siting and construction of 
Ihe landfill to receive the contaminated 
K)ils and wastes. 

In May 1^ and the State of 
North Carolina initialed remedial action 
Construct a landfill for disposal of 
PCB wastes; (2) remove, transport and 
dispose of contaminated soils: and (3) 
jcconstruct the highway shoulders. 
Disposal of contaminated soil was 
cpmpleied in November 1982, and the 
Toxic Substance Control Act (TSCA) 
approved landfill was capped, graded, 
and vegetated. 

Sampling was conducted during 
removal at the beginning and end points 
of the contaminated strips in order to 


insure that all contaminated soils were 
removed. Random samples were 
collected from Ihe areas after soils were 
removed. Sampling results indicate that 
a cleanup level of 10 ppm or less was 
achieved for nearly all of the samples. 
No soils contaminated with PCBs above 
SO ppm were left in place. Excavated 
areas were then filled with clean soil. 

A local three-week public comment 
period was held May 10.1984. through 
May 31.1984. with respect to deletion. 

No public comments were received. 

EPA. with the concurrence of the State 
of North Carolina, has delerminod that 
all appropriate Fund-financed response 
under C^CLA at Ihe PCB Spills site has 
been completed and has determined that 
no further cleanup by responsible 
parties Is appropriate. The Stale is 
currently monitoring the landfill 
constructed to contain contaminated 
soils removed from the site and 
continues to meet all requirements for 
post-closure monitoring. 

PCB Warehouse Site, Saipan, 
Commonwealth of the Northern 
Manana Islands 

PCB Warehouse is a Public Works 
warehouse building where intact drums 
of PCB transformer oil were stored. The 
warehouse is located adjacent to Ihe 
Philippine Sea, The concern was that the 
PCB oil could be released in the event of 
a severe tropical storm thereby 
endangering public health and the 
environment through risk of direct 
contact and contamination of marine 
life. The site was proposed for inclusion 
on the National Priorities List (NPL) on 
December 20.1982. and appeared on the 
final NPL on September 8.1983. 

A remedial investigation of the site in 
December 1962, revealed the presence of 
21 drums of PCB contaminated oil and 3 
crates of sodium arsenite. Drums were 
found to be intact and there was no 
evidence of any reported spills or leaks. 

The transformers from which Ihe oil 
was drained were located at the Saipan 
Headquarters Building and at the 
Department of Public Works Yard. 

There was no indication of leaks or 
spills near those transformers. 

An immediate removal was conducted 
in 1984 that removed the 21 drums of 
PCB wastes and 3 crates of sodium 
arsenite. These were repackaged and 
transported back to the United States 
for disposal in a TSCA approved 
disposal facility. The sodium arsenite 
was disposed of in Ihe continental 
United States in a Resource 
Conservation and Recovery Act (RCRA) 
permitted facility. After removal, testing 
was conducted on site, to insure that 
cleanup was complete and that no spills 
had occurred during or before cleanup. 


Test results confirmed that no PCB 
wastes had been spilled during the 
removal action. 

A local public comment period was 
held June 13,1985. through )unc 28.1985 
with respect to deletion. No public 
comments were received. 

EPA. with the concurrence of the 
Commonwealth of the Northern Mariana 
Islands, has determined that all 
appropriate Fund-financed response 
under CERCLA has been completed at 
the PCB Warehouse site, aod that no 
further cleanup by responsible parties is 
appropriate. 

PCB Waste Sites, Trust Territory of the 
Pacific Islands 

PCB Waste sites is a unique site 
comprised of 8 separate locations 
scattered throughout the Trust 
Territories of the Pacific Islands, an area 
larger than Ihe continental United 
States. The sites were located on the 
islands of Koror in the Republic of 
Palau. Moen in Truk State. Yap. Kosrae, 
and two on both Ponape and Majuro. 

The sites represented a threat to public 
health and the environment because of 
their proximity to human populations, 
ground water supplies, and murine 
resources. The site was proposed for 
inclusion on the National Priorities IJsl 
(NPl.) on December 30.1982. and 
appeared on the final NPL on September 
8.1983. 

A remedial investigation at the sites 
in December 1982, revealed that the 
PCBs in drums and transformers, and 
some pesticides and chemicals were 
improperly stored at the stites. A 
previous oil spilt was apparent at one 
site formerly used to store transformers. 
Some sites had intact transformer oil 
containers located in unsecured areas 
open to the general public. 

An immediate removal was conducted 
in 1984 removing all PCB wastes over 50 
ppm and the other hazardous wastes 
found at the various sites. 

PCB fluids under 50 ppm were 
blended and burned on the islands. 

Other PCB wastes were transported lo a 
TSCA approved disposal facility in the 
United States. Other hazardous wastes 
at the sites were removed and disposed 
of in the continential United States in a 
RCRA permitted facility. 

During the removal action, soils and 
waste oils were sampled in the field 
using a portable testing kit that allowed 
for the segregation of wastes for 
transport. A target of below 50 ppm PCB 
was selected. Only one site had 
contaminated soils. The site was 
formerly used for transformer storage 
and is located in a fenced-in rural area. 
Testing was conducted where the spill 
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occurred before and afler removal of 
conlaminutcd soils to ascertain whether 
contamination over 50 ppm of PCD 
remained. No PCBs above 50 ppm were 
found in structures or soils after 
removal. A local public comment period 
was held |uly 1.1985. through fuly 22, 
1985. with respect to deletion. No 
comments were received. 

EPA. with the concurrence of the 
Trust Territory of the Pacific Islands, 
h js determined that all appropriate 
Fund-financed response under CERCLA 
has been completed at the PCB Waste 
sites, and that no fiulher cleanup by 
responsponsible parties is appropriate. 

Taputimu Fotw Site, Island of Tutuila, 
American Samoa 

l*he Taputimu Farm site consists of 
three rooms of a farm warehouse and a 
trailer. The site was the repository for 
unused and out-of-date agricultural 
chemicals and pesticides on American 
S«imoa. A remedial investigation and 
feasibility study (RI/FS) conducted in 
1982 revealed that the materials were 
improperly stored within the facility 
buildings. Analysis of the materials 
collected inside the building identified 


several pesticides and chlorinated 
organic solvents. The site was proposed 
for inclusion on the National Priorities 
List (NPL) on December 30,1982, and 
appeared on the final NPL on September 
8.1983. 

'rhe chemicol/pesticide materials 
were stored on a concrete or steel floor 
of the storage areas and trailer. Soil 
sampling for primary pollutants and 
visual examination of the site conOrmed 
that contamination was confined to the 
interior floor areas of the warehouse 
and trailer. 

The remedial action alternative 
selected and implemented at Taputimu 
Farm in 1984, involved repacking the 
chemical/pesticide materials for 
shipping to the continental United States 
for disposal in a RCRA approved 
facility. The remedial action also 
included washing down all exposed 
surfaces of the storage areas with 
bleach to ensure deactivation of any 
residual materials not picked up by 
sweeping and vacuuming. Finally, two 
layers of epoxy paint were applied to 
the interior walls and three inches of 
concrete were poured over the existing 
floor thereby eliminating the threat of 


direct contact. The American Samoa 
Government only utilizes the structure 
for farm equipment storage and has 
banned all food storage from the 
building. Since all materials were 
removed and contaminated surfaces 
cleaned and sealed, no further 
monitoring was conducted. Warning 
signs were placed on the building 
prohibiting food storage as an additional 
precautionary measure. 

A local public comment period was 
held from {unc 13.1985, through ]une 28. 
1985. with respect to deletion. No public 
comments were received. 

EPA, with the concurrence of the 
Government of American Samoa, has 
determined that all appropriate Fund- 
financed response under CERCLA has 
been completed at the Taputimu Farm 
site, and that no further cleanup by 
responsible parties is appropriate. 

Dalcd: December 18.1965. 

|. Winston Porter, 

Assistant Adminisirutor, Office of Solid 
Waste and Entergency Response, 

|FR Doc. 65-30800 Filed 12-30-85: 8:45 am| 
OllLlflO CODE SSeo-SO-M 










Tuesday 

December 31, 1985 


Part IV 

Environmental 
Protection Agency 

40 CFR Part 86 

Control of Air Pollution From New Motor 
Vehicles and New Motor Vehicle Engines; 
Nonconformance Penalties for Heavy- 
Duty Engines and Heavy-Duty Vehicles. 
Including Light-Duty Trucks; Final Rule 




































53454 Federal Register / VoL 50, No, 251 / Tuesday. December 31, 1985 / Rules and Regulations 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 86 
(AH-FRL-2S37-6) 

Control of Air Pollution From New 
Motor Vehiclea and New Motor Vehicle 
Engines; NorKonformance Penalties 
for Heavy*Duty Engines and Heavy- 
Duty Vehicles, Including Light-Duty 
Trucks 

agency: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

summary: EPA is promulgating a Hnal 
rule that will make nonconformance 
penalties (NCPs) available for specific 
emission standards taking effect in 
model yeort 1987 and 198a The 
availability of NCPs will allow a 
manufacturer of heavy-duty engines 
(HDCs) or heavy/duty vehicles (HDVs) 
whose engines or vehicles fail to 
conform with certain applicable 
emission standards, but which do not 
exceed a designated upper limiL to be 
issued a certificate of conformity upon 
payment of a monetary penalty. An 

**upper limit** is an emission level, 
established by regulation and 
appropriate to a spedHc pollutant, 
above which an liDE or HDV could not 
be issued a certiHcate. 

This rule, which was proposed in 50 
ra 35402 (August 30,1985), specifies 
emission standards for which NCPs will 
be made available, as well as specific 
upper limits and penalty rates for those 
emission standards. It follows the 
“generic** NCP rule, published August 
30,1985, at 50 FR 35374, which 
established the criteria for the 
availability of NCPs. the method of 
establishing upper limits, a testing 
program called Production Compliance 
Auditing (PCA), a penalty formula to 
determine the dollar amount of the NCP. 
and other general aspects of an NCP 
rule. This rule also includes a few 
general aspects of an NCP rule which 
were net fully addressed in the generic 
rule. 

Regulations affected by this 
rulemaking are codified in Suhpart L of 
40 CFR Part 86. 

EFFCCTiVi DATI: lanuary 29, 198a 
Aooncss: Public Docket Copies of 
materials relevant to this rulemaking 
proceeding are contained in Public 
Docket EN-85-02 at the Central Docket 
Section of the U.S. Environmental 
Protection Agency, West Tower Lobby/ 
Gallery 1.401 M Street, SW., 
Washington, DC 20460, and are 
available for review between the hours 


of aoo a.m. and 4:00 p.m,, Monday 
through Friday. As provided in 40 CFR 
Part 2, a reasonable fee may be charged 
for copying services. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Robert Montgomery or Mr. Claude 
Magnusoa Mandfacturers Operations 
Division (EN-340F1, Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC. 20460. Telephone (202) 
382-2487 or (202) 382-2547. 
SUPPLEMENTARY INFORMATION: 

A. Statutor>* Authority 

Section 206(g) of the Clean Air Act 
(the Act), 42 U.S.C 7525(g). requires EPA 
to issue a certificate of conformity for 
heavy-duty vehicles or engines which 
exceed a section 202(a) emissions 
standard, but do not exceed a 
**practicablc** upper limit determined by 
^A, if the manufacturer pays a 
nonconformance penalty (NCP) 
established by rulemaking. In placing 
section 206(g) in the Clean Air Act 
amendments of 1977, Congress intended 
NCPs as a response to perceived 
problems with technology-forcing 
heavy-duty engine emission standards.‘ 
Following Intemotional Harvester v. 
Ruckelshaus, 478 F.2d 615 (D.C. Cir. 
1973), Congress realized the dilemma 
that technology forcing standards were 
likely to cause. If strict standards were 
maintained then some manufacturers 
(technological laggards] miaht be unable 
to comply initially and womd be forced 
out of the marketplace. NCPs were 
intended to remedy this potential 
problem: the laggards would have a 
temporary alternative to permit them to 
sell their engines or vehicles through 
payment of a penalty, yet leaders %Yould 
not suffer an economic disadvantage 
compared to noncomforming 
manufacturers, because the NCP would 
be based in part, on the amount of 
money the laggard and his customer 
saved from the noncomforming engine 
or vehicle. 

Under section 206(g)(1), NCPs may be 
offered for heavy-duty vehicles (HOVs) 
and heavy-duty engines (HDEs), which 
are engines to be installed in heavy-duty 
vehicles. HDVs are defined by section 


* The exittcncc of NCP». however, dots not 
chenge the crilerie under which the sianderde 
fhoold be eet under eection 202. The Neturol 
Retourcee Defense Council (NROC) objected to 
ilmilei lenguege which eppeered in the preenbte ol 
the notice of propoeed rulemekins (NTRM) for this 
rule (snd elio In the NTRM end Dnid rule for Phese I 
of the NCP prooeti). NRDC believed Ihe proposal 
lenguege was • lignlflcent deperture from the 
linsuego of the conseniut document of the 
reguletory negotietion which pfovided the 
Suidsllnes for this rule. See SO FK 35374, 3SS7S 
lAugutt 3a 1065). However, no fuhatantisl chenge 
was Intended, and EPA here adopts tha lenfuefie of 
the coitsensua document. 


2Q2(b](3)(C) as vehicles in excess of 
6,000 pounds gross vehicle weight rating 
(GVWR). They include the part of the 
light-duty tru(^ (LDT) class between 
6.001 and 8,500 pounds GVWR—the 
heavy light-duty trucks (HLDTs). *1110 
penalty may vary by pollutant and by 
class or category of vehicle or engine. 

Section 206(g)(3) requires NCPs to be 
designed so as to: 

• Increase with the degree of emission 
nonconformity; 

• Increase periodically to provide 
incentive for nonconforming 
manufacturers to achieve the emission 
standards; and 

• Remove any competitive 
disadvantage to conforming 
manufacturers. 

Section 206(g) authorizes EPA to 
require testing of production vehicles or 
engines in order to determine the 
emission level on which the penalty is 
based. This emission level the 
-compliance level** becomes Ihe 
benchmark for warranty and recall 
liability; the manufacturer who elects 
the NCP may be responsible for 
warranty or recall liability if its vehicle 
or engine exceeds the compliance level 
in-use. It would not have in use 
warranty or recall liability for emissions 
levels above the standard but below the 
compliance level 

However, if the emission level of a 
vehicle or engine exceeds the upper 
limit of nonconformity, the vehicle or 
engine would not qualify for an NCP 
under section 206(g) and no certificate of 
oanformity could be issued to the 
manufacturer. 

B. Background 

This final rule follows the recently 
completed generic phase (Phase I] of the 
NCP rulemaking (50 FR 35374, August 3a 
1985) and the notice of proposed 
rulemaking (NPRM) for the second NCP 
phase (Phase 11] (50 FR 35402, August 3a 
1983). During the generic phase, ^A 
published regulations covering when 
NCPs will be made available for 
emissions standards, how upper limits 
will be chosen, the general formula for 
calculating the penalties, and 
procedures for testing the degree of 
emissions nonconformity. 

This rule completes Phase 11 of the 
NCP rulemakings. EPA has applied the 
Phase I concepts and is establishing 
specific emissions standards for which 
NCPs will be available, the upper limits 
for those standards, and numerical 
values for the variables in the penalty 
rate formula for particular subclasses of 
engines. This rule also includes a few 
general aspects of an NCP rule which 
were not fully addressed in Phase I. 










Federal Register / Vol. 50. 


The U.S. OiNlrtcl Court for the D^strrcl 
of Co1tinil>ui in Natural fttrsaurers 
Dvfcnsa Council v. Huckclshaurt. No. M- 
758 (U.U.C Si-pt. 14.1984). ordered W'A 
to publish the final rule for Phase II by 
I)ecemt>er 31.19H5. 

C. Iliscussiofi of Finn! Rule and 
Comments 

This final rule adopts most of the 
provisions proposed in the NPR.M for the 
r«:«i$ons stated therein. EPA will not 
discuss all of the provisions of the fmal 
rule in this notice. Instead. EPA will 
disr.uss only the most significant 
provisions, or those that have been 
significantly revised or that wen* 
addressed in the comments. 

During the time that was available for 
public comment on the NPRM. seven 
organizations presented written 
conmients. ’Iliree were heavy-duty 
vehicle or engine manufacturers, two 
were industry trade associations, one 
was a stale air pollution control program 
and one was an environmental 
organization. 

EPA did nof hold a public hearing for 
this rulemaking l)ecausc it was not 
n.*questcd: however, a public workshop 
was held on Septcmlw 19.1985. at the 
request of a commenler. A summary of 
the workstiip and follow-up information 
is oontainoil in the public docket for this 
rulemaking. The Engine .Manufacturers 
Association urged KPA to schedule an 
additinnai workshop or other meeting 
prior to the publication of this fmal rule 
to allow interested parties the 
opportunity to express their opinions on 
the issues at hand. I lowever, due to the 
umrt-ordcred publication deadline of 
the rule, time was nut available to 
permit Ki*A to grant such a request. 

/. Eligibility for Nonconformance 
I'rnaitics 

The Phase 1 NCP rulemaking 
established three "generic** criteria for 
determining the emission standards for 
which NCPs will be offered. 

First, the emission standard in 
question must become signinciintly 
more difficult to meet, lliis criterion 
may be met when either the standard 
itself becomes more stringent or 
uinipliance with it is made more 
difficult because another standard has 
become more stringent. In the latter 
case, an NCP for cither standard may Ik* 
appropriate. 

Second, substantial work must be 
required for compliance with the 
standard. "Substantial work’* is defined 
as the application of technolog>' not 
previously used in that vehiclc/engine 
class nr subclass or the significant 
modification of existing technology or 
design parameters needed to bring the 


No. 251 / Tuesday. Decembor 31. 1985 / Rules and Rogulalions 53455 


vehicle or cr>ginc into compliance. 
Obviously. sulislantlHl effort would not 
be required if many manufacturers* 
vehicles/cngines were already meeting 
the revised standard or could do so with 
relatively minor caliliration changes or 
mcKlifica lions. 

Finally. FJ'A must determine that a 
technolugiail laggard is likely to 
develop. A tc*chnn1ogicol laggard is a 
manufacturer who cannot meet the 
particular emission standart! due to 
technological (not economic) difficulties 
and who consequently might be forced 
out of the marketplace. EPA*s 
determination is based on an evaluation 
of the two criteria discussed above. 
However, even when these crilcrial arc 
met, Fi^A may find that no lechnolugiciil 
laggard is likely. For example, a 
standard may become significantly more 
stringent and substantial effort might be 
required for compliance, but if that 
significant effort involves a relatively 
straightforward transfer of technology 
already well-developed for other vehicle 
classes, a technological laggard 
probably would not develop 

Eligibility for NCI*s is determined by 
evaluating the requirements of each new 
or revised standard against the criteria 
discussed above. B;ised on its 
evaluation of these requirements. EPA 
proposed in the NPRM that NCPs be 
available for the following emission 
standards which take effect in model 
years 1967 and 1988: 

—1987 diesel IIIDT (I lIDlTf) 

piiiiiculatc standard: 0.28 grams per 
mile (g/mi) 

—1987 gasoline-fueled light HUE 
(LHDCE) hydrocarbon (HC) 
standard: 1.1 grams per brake 
hofsepowor-hour (g/BHP-hr) 

—1987 LiiDCE carbon monoxide (CO) 
standard: 14.4 g/DHP-hr 
—1988 diesel I IDE (I iDDE) NO. 

standard: 6.0 g/DliP-hr 
—1988 HDDK participate standard: 0.60 
g/BHP-hr 

EPA*s rationale as to why NCPs arc 
being made available for these 
standards listed above is presented in 
the NPRM. The Natural Resources 
Defense Council (NRDC) did not support 
the proposed availability of NCPs for 
the HDDE particulate and NO. 
standards because it did not agree that 
these standards will require substantial 
work or that there arc likely to be 
laggards. NRDC*s assertions, however, 
are not enough to rebut. The Agency's 
analysis at 50 FR 35404 which indicates 
that f IDE manufacturers* lack of 
experience with particulate control and 
the inherent tradeoff l^etween 
particulate and NO. emissions are likely 
to require substantial work to overcome 


and to result in the devetopmenl of 
technological laggards. Therefore. FJ’A 
believes that NCPs are appropriate fur 
the.se standards and for all the other 
standards identified alxivc and udopt.s 
the proposal un availability unchanged. 

Eligibility fur NCPs for longer term 
(1989 and later) standards will be 
determined in subsequent riitemaking(s| 
(Phase III. etc). 

2. Upper Limits for titSd UDUE 
Eurticulate NCP 

The c-urrent NCP provisions (50 FK 
35374) prescribe that the previously 
applicable emission standard shall st rve 
as the upper limit w'hen NCPs ure 
established fur a more slring(!nt 
emission standard. I lowever. where 
there is no previous emission standard, 
the NCP provisions call for KI’A to 
propose an upper limit. I'his is the case 
for the 1988 1IDDB particulate standard, 
so EPA proposed two possible upper 
limits using two distinct approache.s; (1) 
To set the upper limit at a "practicable** 
level thut could be achieved by 
technological laggards with some 
reasonable effort on the part of the 
worst performers, in order to achieve 
some reduction in emissions from the 
highest emitting engines (0.80 g/RHP-hr). 
and (2) to set the upper limit at a level 
that could be achieved by all 
manufacturcra/families (i.e.. by the 
highest emitting engines), so as not to 
exclude any manufacturer/family on the 
basis of its current emissions from the 
market (0.95 g/BHP hr). EPA also 
proposed that the same upper limit 
apply to all three HDDE subclasses. 

The California Air Resources Board 
(CARB), the Engine Manufacturers 
Association (EMA), the Manufacturers 
of Emission Controls Association 
(MEGA) and NRDC commented on the 
issue. E,MA stated thut EPA should set 
the upper limit at a level that would not 
exclude any offering from the market 
(i.e,. at the level of the worst performer). 
EMA interpreted section 206(g) of the 
Clean Air Act as indicating 
Congressional intent for this approach, 
and EMA also stated that agreement 
had been reached in the regulatory 
negotiation for the Phase I rulemaking 
that the upper limit should be 
achievable by all manufacturers. EMA 
stated that setting the upper limit at the 
level of the highest emitting engine was 
the only w ay to assure that this goal 
would be achieved. EMA also stated 
that even at the higher upper limit, the 
requirement posed by the 1988 
standards to lower particulate and NO. 
emissions simultaneously might force 
out the highest emitters because of the 
NO./particulate tradeoff effect. 
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EMA comments supported EPA’s 
proposal to set a common particulate 
upper limit for all HDDEs. rather than 
having separate limits for each of the 
three sulM-.lasses- RMA maintained that 
there was insufficient data at the 
present time to allow calculation of 
separate subclass upper limits. EMA felt 
that even if such data became available 
KPA should retain the common upper 
limit for the 1988 standards, although 
EMA maintained that it was in general 
agnmment with the concept of separate 
upper limits. 

The comments received from CARB, 
MECA and NRDC supported the concept 
that the HDOE particulate upper limit 
should achieve a practicable reduction 
from the highest-emitting engines. CARB 
said that most engines, including worst 
performers, could achieve moderate 
emission reductions with relatively 
minor design changes. MECA said that 
NCPs should not excuse the 
technological laggard from making a 
reasonable effort to control emissions. 
MECA slated that Congress intended 
that laggards achieve more than the 
status quo in terms of emission 
reduction. NRDC also supported this 
position, stating that Congress must 
have sought some improvement on the 
part of the worst performers or there 
would have been no point In requiring 
the establishment of upper limits. CARB 
stated that it strongly prefers on upper 
limit of 0.00 g/BUP-hr or lower. MECA 
and NRDC did not endorse either of the 
specific upper limit levels proposed, 
although NRDC stated that it was 
definitely opposed to a level of 0.95 g/ 
BHP-hr. Neither CARB. MECA nor 
NRDC commented on the concept of 
different or uniform upper limits for the 
three UDDE subclasses. 

EPA agrees with CARB. NRDC and 
MECA that Congress intended that 
upper limits require reasonably 


achievable reductions from the highest 
emitters, the language of section 206(g) 
of the Act calling for the Administrator 
to set upper limits at "practicable** 
levels implies that EPA is to require 
achievable emission reductions. As 
noted by NRDC, if Congress had not 
intended lagging engines to achieve 
some reduebons. it would have had little 
reason to limit the availability of NCPs 
to those able to meet an upper limit. 
Moreover, the statutory guidelines for 
calculating NCPs makes clear that 
Congress intended NCPs to encourage 
eventual compliance. Requiring 
reasonably achievable reductions from 
engines fur which NCPs are being paid 
is consistent with this statutory scheme. 

EPA does not agree with EMA that it 
must set the upper limit at the 
uncontrolled level of the highest emitter 
in order to assure that all engines will 
be able to achieve the limit. The Agency 
is in the business of determining what 
emission reductions engines can 
achieve, and there is no reason to 
believe that in all cases, or even in 
some, the highest emitting engines 
cannot achieve some reductions over 
uncontrolled levels. Therefore, given the 
Clean Air Act's language and purpose, 
and the fact that fIDDE particulate 
emissions are currently uncontrolled, 
EPA concludes that setting the upper 
limit at a level requiring reasonably 
achievable reductions represents the 
preferred approach from the standpoint 
of both Congressional intent and 
environmental benefit. 

The next step is to determine what the 
upper limit should be in this case. There 
is some merit in EMA*s concern 
regarding the NO./particulatc tradeoff 
effect: however, EMA submitted no data 
as to what the effect of the tradeoff 
might be or showing that the proposed 
upper limit of 0,80 g/BlfP-hr was not 
practicable. EPA in fact considered the 


tradeoff effect in determining the 
proposed upper limit (0.80 g/BMP-hr), 
but has chosen to re-examine the issue 
in response to the comment from EMA. 

The approach used to estimate the 
tradeoff effect was to examine the NO, 
and particulate levels for the California 
engines in the EPA database 
(confidential data previously submitted 
by the manufacturers) to see what effect 
the California NO, standard has on 
particulate levels for current engines.* 
Engines certified for sale in California 
are representative of the technology 
necessary to meet the 1968 ao g/BMP-hr 
NO, standard, since they must meet a 
California standard of 5.1 g/DHP-hr on 
the transient test, which is almost a fiill 
g/BHP-hr more stringent than the 1988 
Federal standard. Available data for 18 
California engine families in the sample 
(see Figure 1) indicated a mean low- 
mileage particulate level of 0.61 g/BI IP- 
hr. with a standard deviation of 0.12 g/ 
BHP-hr, at a mean low-mileage NO, 
level of 4.4 g/BHP-hr. This particulate 
level is about 0,1 g/BHP-hr higher than 
the average for the data available on 
Federal engines which was used in the 
NPRM (see Figure 2). 

Since the California low-mileage NO, 
levels are much lower than would be 
required to meet the Federal standard. 
California particulate levels are likely to 
be higher than they would be under the 
6.0 g/BHP-hr Federal NO, stondard. 

Thus the NO,/particulate tradeoff 
effects of increasing the HDDE NO, to 
the 5.3 g/BHP-hr low mileage target 
level for the 6.0 g/BI fP-hr stnndai^ must 
be determined. 
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Figure I 

HDDE PARTICULATE LEVELS 

1905 CALIFORNIA ENGINES 


NUMBER ENG, FAMILIES 
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Figure 2 

HDDE PARTICULATE LEVELS 
1985 FEDERAL ENGINES 


NUMBER ENG. FAMILIES 



BRAMS/BHP-HR. 


eujfno cooc (SM-so-c 



































































53458 Federal'Register / Vol. 50. No. 251 / Tuesday, December 31, 1985 / Rules and Regulations 


A reasonable approach to estimating 
the tradeoff effect is to assume that NO. 
and particulate levels could be varied 
by changing injection timing, as was 
done in the R6gulator>' Impact Analysis 
(RIA) for the NO,/particulate 
rulemaking.^ Using the injection timing 
tradeoff curve in the RIA (p. 2-52), EPA 
estimates that an increase of 0.9 g/BMP- 
hr NO, (from 4.4 to 5.3g/BIIP-hr) would 


allow average particulate levels to 
decrease by about 0.1 g/BIIP>hr. Thus, 
raising the NO» standard to 6.0 g/BlfP-hr 
would allow the particulate levels of the 
California engines in the sample to be 
reduced to 0.51 g/BHP*hr. which is 
about the same as the average 
particulate level for the Federal engines 
in the sample (see Figure 3). EPA 
therefore concludes that on average 


there is no effect on achievable 
particulate levels due to the 6.0 gram 
NO, standard. Further, the high end of 
the range of adjusted California engine 
particulate emissions is approximately 
0.65-0.70 g/BHP-hr, which represents the 
range of target levels estimatcKi in the 
NPRM to be necessary to achieve an 
upper limit level of O.flO g/BMP-hr. 


Figure 3 

HDDE PARTICULATE LEVELS 

1905 CALIFORNIA LEVELS-ADJUSTED 


NUMBER ENG. FAMILIES 



GRAMS/BHP-HH. 


As WHS discussed in the NPRM. 
current Federal engine low mileage 
particulate emissions range from 0.26 to 


0.82 g/BliP-hr with a moan of 0.50 g/ 
BiiP-hr. Accounting for the effects of 
variability and deterioration, these 


represent a range of 0.37 to 0.93 g/BUl* 
hr with a mean of 0.62 g/BHP-hr. A 
particulate upper limit of 0.80 g/BIIP Hr 
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represents about a 15 percent reduction 
from the highest emitting engine and 
lest from the remainder. Therefore, 
given that flDDE parllcutate it currently 
uncontrolled. EPA concludes that 0.80 %] 
BHP-hr represents a practicable upper 
limit for the 1988 HDDE particulate NCP. 
even with the effects of the more 
fitiingent 1988 HDE NO, standard. 

Given that no further particulate 
emission data was provided by the 
commenters, and the current data 
indicates that a common upper limit is 
appropriate. EPA will retain a common 
upper iimil for all three HDDE 
subclasses. In future NCP rulemakings 
EPA will consider to establishing 
separate subclass uoper limits for any 
pollutant or vehicle/engine class as 
deemed appropriate and consistent with 
the other portions of the pertinent NCP 
rule. 

X HDDE Particulate Deterioration 
Factors 

The deterioration factors (DFs) used 
in calculating the NCP upper limits for 
the 1988 HDDE particulate standard 
were taken from the RIA for that 
rulemaking. Since actual particulate DF 
data were unavailable, the RIA analysis 
used HC emissionj as an acceptable 
surrogate for determining particulate 
matter DFs. EMA stated that this choice 
was inappropriate, since it resulted in 
an '^artiftcially deflated** particulate 
emission DF. which In turn affected the 
selection of an upper limit for the NCP. 
EMA mamtained that EPA should have 
utilited tn-use deterioration factors, 
which were availoble from a 
cooperative EPA/industry in-use testing 
program. 

EPA believes that kJeally the DF for 
particulate emissions should be based 
on particulate data from certification 
testing of HDDES, such as are available 
for NO, emissions. However, no 
certification type data are available for 
HDDE particulate emissions. EPA 
considered using LDDV and LDDT 
particulate DF ebta. but these vehicles/ 
engines were not cemsidered 
repreimtative of most HDDEs. 
Substitution of the available in-use OF 
^ta, as EMA suggested, clearly would 
have been inappropriate, since it would 
have resulted in the calculation of an 
artifically inflated upper limit. As was 
discussed in the RIA supporting the 
HOT NO,/particulate final rule (p. 2-35). 
the available in-uae DF data reflect 
tamper^ and malmaintenanoe and are 
not indicative of the performance of vrell 
maintained engines. Further, current 
engine designs are also not 
representative of the control technology 
expected to be used to meet the 


standard, since essentially no emission 
conlrol modifications are involved. It is 
therefore unrealistic to expect that 
emissions from controlled engines would 
deteriorate at the same rate as emissions 
from uncontrolled engines. 

As was pointed out in the RIA. EPA 
believes that HC emissions are an 
appropriate surrogate for particulate 
emissions for purposes of DF 
determination. Both t^'pes of emissions 
arise from cssentiaUy the same sources. 
Since attertreatment devices such as 
trap-oxidizers are not expected to be 
used to meet the 1988 standards, 
emission control will likely be achieved 
through engine and component 
modificalions. The modifications which 
reduce HC similarly reduce particulate 
emissions, so that engine wear which 
increases HC will similarly increase 
prarticulate emissions. Thus, there 
should be no substantiai difference in 
the deterioration rates for the two types 
of emissions. 

An apparent inconsistency in EMA*t 
position is shown by the fact that its 
suggested DFs would result in 
particulate emission target levels of 0.1- 
0.3 g/BHP-hr, which manufacturers have 
stated are imt achievable without trap- 
oxidizers. However, as is summarized in 
the aforementioned portions of the RL\ 
(p. 2-35], almost all manufacturers 
commenting individually on the 
particulate standard indicated 
particulate target levels higher than 
those derived from EMA's comments. 
Therefore, given that no certification 
HDDE particulate DF information was 
available. EPA concludes that the DF 
used in calculating the upper limit for 
the 1068 particulate emissions NCP was 
determined by the best available means. 
It would not ^ve been appropriate to 
utilize In-ttse particulate emis^ons data, 
as EMA suggested. 

4 . Penalty Rates 
a. Parameters 

For those standards for which EPA is 
specifying that NCPs be made available 
(the NCP standards), EPA Is specifying 
values for the following parameters in 
the NCP formula for each standard; 
CCXi#. COCio. MCi«, and F. The NCP 
formula was promulgated in the recent 
Phase 1 final rule (50 FR 35374. August 
3a 1965). 

COCm is an estimate of the industry¬ 
wide average incremental per engine or 
per vehicle cost associated with meeting 
the NCP standard for engines and 
vehicles In the NCP category. COC^ 
generally measures the difference 
between the cost of complying with the 
NCP standard and the cost complying 


with the NCP standard and the cost of 
complying with tlie upper emissions 
\imii for the NCP standard. In the case 
of the HDDE particulate standard, for 
which there is no prior emission 
standard, COCm measures the average 
initial costs of compliance. COCm is the 
sum of the manufacturer costs and 
owner costs associated with complying 
with the NCP standard. 

The manufacturer cost component of 
COC^ represents the average per engine 
or per vehicle cost to manufacturers of 
engines complying with the NCP 
standard. It is derived from cost 
estimates preparfxi for analyses usod in 
setting the NCP standard. V\^en the cost 
estimates in the analyses are provided 
as retail price equivalents (RPEs). those 
costs have been reduced to eliminate 
manufacturer profit and dealer overhead 
and profit Based on the formulas 
normally used by EPA in estimating 
RPEs. this adjustment is accomplished 
by dividing t^ RPE by 1.10 for LDOTs 
and by 1.10 for HOGEs and HDDEs. 

Certification costs are not included in 
COC^ Manufacturers will often incur 
certification costs even when NCPs are 
used, for instance when payment of 
NCPs is elected after a Elective 
Enforcement Audit (SEA) failure. In 
some cases they may carry over a prior 
year's certification results, thus delaying 
or avoiding certification procedures 
during the period the NCP is used. 
However, manufacturers using NCPs 
will incur the additional cost of PCA 
testing, which may be comparable to 
certification costs. 

0%vner costs Include additional 
expenses for maintenance, parts 
replacement, and fuel that will be 
incurred throughout the useful life of the 
vehicle. These costs are also derived 
from analyses prepared in support of the 
NCP Btandard-Mtting process and, as in 
the analyses, are discounted to the year 
of purchase using a 10 percent discount 
rate. 

COC^ is EPA*s best estimate of the 
90th percentile incremental per engine 
or per vehicle cost associated with 
meeting the NCP standard within an 
NCP category. Thus. COCm is estimated 
to represent a level such that 
compliance costs exceed or equal COCm 
for only 10 percent of engines or 
vehicles in the NCP category. COCm* 
like COCm. includes both manufacturer 
and owner costs. These cost 
components are defined similarly to 
those for COCm except that they are 
90th percentile costs rather than average 
costs. 

EPA has not been able to identify true 
90th percentile compliance costs with 
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complete precision. Most cost estimates 
developed in the standard-setting 
process are averages or expected ranges 
of cost. The cost estimation process Is 
not sufTiclently detailed or precise to 
support development of the desired 
statistical distribution of costs. Thus, 
except where more detailed analysis 
was feasible, the high ends of the 
expected cost ranges were used as a 
surrogate for COCm. 

Due to the uncertainly involved in 
developing the COCm values. EPA 
requested comments on whether it 
should limit the value of COCw such 
that it does not exceed the value of 
COCm by more than a factor of 1.3 and 
whether 1.3 is an appropriate value. The 
NPRM included both the estimated 
values of COCm and those values 
limited such that they do not exceed * 
COCm by more than a factor of 1.3. 

EF'A received comments from CARB. 
EM A. MECA and NRDC on this issue. 
CARD, NRDC and MECA opposed the 
use of a numerical factor to estimate 
COCm* CARB stated that **[i]t is not 
appropriate to rely on a fixed factor 
when more accurate data are available.** 
CARB added that the use of a factor of 
1.3 could artiriclally depress the value of 
COCm. which could result in **ovcrly 
low penalties, and in turn may afford 
undue competitive advantages to fee¬ 
paying manufacturers.** NRDC 
commented that **|llhe proper approach 
is to estimate COCm directly and let it 
fall where it may.** MECA commented 
that **it is far preferable for EPA to base 
COCm on actual cost data, and where 
that data is limited to base it on the high 
end of the expected cost ranges as EPA 
has done in calculating the proposed 
uncapped COCm figures.** MECA added 
lliat **|a|rbitrary limits on COCm may in 
some instances create competitive 
disadvantages for conforming 
manufacturers.** 

EMA commented that EPA should 
limit the value of COCm such that it 
does not exceed the value of COCm by 
more than a factor of 1.3. EMA added 
that a factor of 1.2 should be used 
because it believes that the best 
available cost data for the calculation of 
COCm is no more accurate than the 
marginal cost data used to estimate 
MCm and EPA has proposed to use a 
factor of 1.2 to estimate MCm. 

EPA does not agree with EMA*8 
comment that the best available cost 
data for the calculation of COCm is no 
more accurate than the marginal cost 
data use to estimate MCm. EPA has 
stated that the best available cost data 
used in the standard setting process is 
not sufTicienlly detailed to develop a 
precise 90th pirreentile compliance cost, 
ilowever. this data does contain 


expected ranges of costs, the high ends 
of which can be used as a surrogate for 
COCm. The available marginal cost 
data, on the other hand, docs not allow 
EPA in most cases to reasonably 
estimate a value of MCm. Therefore. 

EPA does not believe that COCm and 
MCm should be estimated using the 
same approach. Furthermore. EPA 
agrees %vith the comments of MECA and 
NRDC that the best approach is to use 
the available cost data, not an arbitrary 
factor, especially when the use of such a 
factor could place a conforming 
manufacturer at a competitive 
disadvantage. 

EPA recognizes that the COCm values 
being promulgated may be higher than 
the true 90th percentile compliance costs 
because the Agency considered only 
variations in the estimated cost of 
compliance and did not consider the 
ability of these engines to survive in the 
marketplace. It Is quite possible that 
engines that would cost as much to 
control as the promulgated COCm 
values will not be able to compete with 
other engines. Thus, the promulgated 
COCm values would be higher than the 
true 90lh percentile compliance costs. 
The Agency will consider revising in a 
future rulemaking the COCm values 
upon an adequate presentation of data 
to take into account the effect of 
competition. Anyone desiring to submit 
additional cost information should 
contact the Agency to discuss the type 
or form of submission to facilitate its 
consideration. 

EMA commented that EPA should be 
**continuously mindful of changes In 
technology which could seriously 
influence the cost of compliance with 
emission standards.** EPA intends to do 
so in order to ensure that conforming 
manufacturers are not placed at a 
competitive disadvantage: however, 

EPA would only make changes through 
rulemaking prior to the first model year 
that the NCP will become available. 

MCm is the Industry-wide average 
marginal cost of compliance with the 
NCP standard for engines and vehicles 
in the NCP category. MC^ is measured 
in dollars per gram per brake 
horsepower-hour for heavy-duty engines 
and vehicles and in dollars per gram per 
mile for light-duty trucks. MCm 
measures the economic trade-off 
between emissions reduction and cost 
as certified emission levels are reduced. 
As with COCm and COCm. MCm has 
both a manufacturer and an owmer cost 
component. 

Most cost analyses performed during 
the standard-setting process do not 
estimate the marginal cost of 
compliance. Doing so would require 
much more detailed knowledge of the 


emission control alternatives and costs 
facing manufacturers and the resulting 
impacts on the cost of ownership than is 
topically available. Marginal cost 
estimates have thus been obtained 
indirectly, from one of two sources. The 
first source compares current emission 
levels to emission levels under the new 
standard. Then COCm is divided by the 
required emission reduction to 
determine the cost per unit (g/BHP-hr or 
g/mi) of achieving compliance. Another 
source occurs where costs of ownership 
are expected to rise due to fuel economy 
reductions that sometimes accompany 
lower emission levels. In this case, the 
matginal cost of fuel economy as a 
function of the emissions level is 
estimated in the vicinity of the .NCP 
standard. 

EMA commented that comparing 
current emission levels to the more 
stringent standards significantly 
underestimates the emission reduction 
needed from control technology in order 
to meet the standard and that this 
underestimation causes the MCm 
calculated by EPA to be significantly 
higher. EMA contends that the EPA 
methodology of comparing current 
emission levels to future standards 
embodies emission levels of dissimilar 
character. 

EPA dues not agree with EMA*s 
comment on this issue. The current 
emission levels that EPA used included 
deterioration and variability effects and 
therefore it was appropriate to compare 
them directly to the more stringent 
standards since manufacturers must 
account for these effects in complying 
with the standards. EPA could have 
factored out these effects and measured 
the reduction from target level to target 
level, but chose the other approach since 
the entire NCP program is built around 
emission standards or numbers of 
similar character such as the upper 
limits. 

F is a factor used to estimate MCm. 
the 90th percentile marginal cost of 
compliance with the NCP standard for 
engines and vehicles in the NCP 
category. MCm represents the penally 
rate for compliance levels near the 
standard and is equal to MCm multiplied 
by F. The Phase 1 final rule stated that 
the value of F would be in the range of 
1.1 to 1.3. in cases where no reasonable 
estimate of MCm can be made based on 
existing marginal cost data. EPA used a 
presumptive value of 1.2 for F. This 
approach was supported in comments 
by EMA and NRDC. 

The NCP Phase I final rule staled that 
the Consumer Price Index (CPI) would 
be used to adjust NCPs for inflation for 
the second and subsequent years that 
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NCPs for the same standard are 
available. EPA will also use the CPI to 
adjust the penalty parameters developed 
in this rule to dollars as of January of 
the calendar year preceding the model 
year in which the NCP is first available. 
EMA commented that it continues to 
support EPA's use of the CPI to adjust 
NCI^ for inflation. However. ENIA 
added that the CPI may not always 
renect accurately the (Ganges in fuel 
costs for medium and heavy-duty diesel 
engines. EMA suggested that a separate 
inflation index may be required to 
account for any dramatic shift in fuel 
prices. EPA remains willirtg to revisit 
this issue in the future if the need arises. 

b. Joint Costs 

The following assumptions were made 
in order to account for emissions 
averaging and/or joint costs in the 
control of two or more pollutants. 

The values of COCm. COCm and MCm 
are estimated as if all engines or 
vehicles in the NCP category are 
required to meet the NCP standard, 
whether or not emissions averaging is 
allowed. Thus, no specihe allowance is 
made for emissions averaging in this 
approach. 

The term “joint costs** is used to 
describe the costs attributable to a 
single control device or technique which 
simultaneously reduces emissions of 
two or more pollutants. It also describes 
the cost of controlling one pollutant 
when the cost depends on the degree of 
control of another pollutant. Where joint 
costs issues arise in the calculation of 
the parameters for the NCP formula, the 
general approach has been to calculate 
the cost of compliance with the NCP 
standard on the assumption that all 
pollutants for which NCPs arc not 
available arc controlled to their 
respective standards. Where NCPs are 
available for two pollutants, the cost of 
compliance for each pollutant is based 
on the assumption that manufacturers 
intend to comply with each of the two 
NCP standarcU. 

EPA received comments on the issue 
of joint costs from E.MA. MECA and 
NRDC Specifically, these comments are 
directed to EPA*s proposal on penalty 
rates for nonconformance with the 1987 
LHDGE HC and CO standards, which 
EPA expects that most engines will meet 
with the use of a single catalyst control 
system. EPA propos^ penalty rates that 
would have charged the full cost of a 
^lalyst control system if any engine 
failed to meet either the HC or the CO 
standard and charged the cost of two 


catalyst control systems if any engine 
failed to meet both standards. 

MECA and NUDC supported the 
proposal to base the penalties for 
nonconformance with regard to either 
HC or CO on the full cost of a catalyst 
and related equipment required to meet 
each standard independently, rather 
than on a half-cost basis of the single 
control system required to meet both 
standards. Doth stated that the option 
selected by EPA will best ensure that 
conforming manufacturers are not 
placed at a competitive disadvantage. 

EMA commented that EPA*8 proposal 
to separately cost HC and CO control 
systems was Inconsistent with the 
approach EPA took when it set the HC 
and CO standards. EMA noted that 
during the standard-setting process, EPA 
determined that a single catalyst system 
would be needed in order for light 
heavy-duty gasoline engines to meet the 
1987 HC and CO standards. EMA 
believes that EPA*8 approach of not 
splitting the costs for a single HC and 
CO control system would result in a 
“double charge** to manufacturers who 
fail to comply with both standards. 

EPA proposed penalty rates for a CO 
catalyst control system and separate 
penalty rates for an HC catalyst control 
system because it was concerned that if 
the penalty rates were developed by 
splitting the costs for a single catalyst 
control system for both pollutants, as 
was done in the RLA for these 
standards, a manufacturer in 
nonconformance with only one of the 
two standards could pay a penalty 
lower than the true cost of compliance. 
This would occur when a manufacturer 
was able to meet one standard %vithout 
the use of any catalyst control system at 
all; because meeting the second 
standard would require a catalyst 
control system. Charging NCPs which 
reflect only half the cost of a catalyst 
control system would fail to recoup the 
savings to the manufacturer of the non- 
catlayst engine. However, the problem 
with the proposal, as EMA pointed out, 
is that a manufacturer that is in 
nonconformity with both pollutants will 


be faced with a “double charge^ 
because each penalty will be based on a 
complete catalyst control system. Due to 
EMA*s concern over a “double charge**, 
EPA has re-examined the likelihood of a 
manufacturers engine meeting one 
standard without the use of a cotalyst 
control system. EPA has concluded that 
the likelihood of this control scenario is 
very small Therefore, EPA does not 
believe that it is appropriate to **double 
charge** virtually all the time just to 
protect against a situation that is not 
likely to happen. Accordingly. EPA has 
revised the penalty rates for the 1987 
LHDGE HC and CO standards to reflect 
a single catalyst control system, the cost 
of which will be evenly split for the two 
standards. 

c. Parameter values 

The derivation of each of the 
following cost parameters is described 
in detail in a support document entitled 
“Development of Nonconformance 
Penalty Rates**, which is available in the 
public docket for this rulemaking. 

/. Ug^t-Duty Diesel Trucks. The 
following values (in 1984 dollars) %vill be 
used in the NCP formula for the 1987 
02B gram per mile particulate standard 
for heavy light-duty diesel truck 
configurations in the 8,001 to 8,500 
pound GVW range. 

COao-$36a 

COCm<=$541 

MC»» *$3,200 per gram/mile 
F«1.2 

ii. Heavy-Duty Diesel Engines. The 
cost of meeting the 1988 HDDE NO, and 
particulate standards varies 
signiTicantly among engine families in 
the heavy-duty diesel engines class, and 
NCPs have therefore been set separately 
for the three HDDE subclasses; light 
HDDEs (LHDDEs), medium HDDEs 
(MHDDEs), and heavy HDDEs 
(HHDDBs). 

NOm 

The following values (in 1984 dollars) 
will be used in the NCP formula for the 
1968 6.0g/BHP-hr HDDE NO. standard 
for the three HDDE subclasses: 
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Particulate 

The following values (1984 dollars) 1988 0.80 g/BHP-hr HDDE particulate 
will be used in the NCP formula for the standard for the three HDDE subclasses: 
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Hi. Heavy Duty CasoHne Engines. The 
following values (1984 dollars) will be 
used in the NCP formulas for the 1987 
LMDCE WC and CO emission standards 
of 1.1 g/BHP hr and 14.4 g/BUP-hr. 
respectively. 

MC CO 

OOC- $45 _ __ $45 

OOC« $85 __- $85 

MG. ^ $«$/8/eHP4v __ 4/9/BHP4ir 

F - IS 12 


d. Consistent Use of Date 

As part of the regulatory negotiation 
agreement concerning NCPs. it was 
agrfted that the NCP analysis and RIA 
should be as consistent as reasonably 
possible, and that this goal could be 
achieved through consistent use of cost 
information, other data, and 
assumptions between the analyses. 

It was further agreed that if an NCP 
rulemaking is preceded by the final rule 
for the corresponding emission 
standard, it would then be appropriate 
to use new information in the NCP 
analysis if better data becomes 
available. 

In their comments on the NPRM, EMA 
stated that £PA had been inconsistent in 
the use of fuel consumption cost data, in 
that the data used for establishing NCPs 
wore nut the same data that were used 
for setting the standards. Specifically* * 
EMA said that in calculating costs for 
the 1987 IlDGE HC/CO NCP* EPA 
omitted a fuel consumption credit that 
was used in the HC/CO rulemaking. 
They stated that the 7-10 percent credit 
calculated in the Regulatory Support 
Document (RSD) for the 1987 standards 
would have resulted in a lifetime 
savings of $819-$1170 to the purchaser 
of a HDCE.^ EMA said that by 
definition COC** should include any 
owner/opera tor costs or savings, but 
KPA’s omission of the fuel economy 
credit meant that COCm would not 
reflect this savings, resulting in the 
calculation of a higher NCP than is 
iustified. 

EMA also stated that the fuel 
economy penalty used in the calculation 
of the 1988 HDDE NO. NCP was 
different from the penalty presented in 


* “KiKuUtor)' Support Dooitneot RirvtMxl 

EmlMkin for t9SS «nci Laliir 

Modil Vciir lUsiv) Duly Rnsinrrt.** U S. EPA. July 
lOTi. 


the rulemaking. The RIA for the 
rulemaking projected a fuel economy 
penalty of 0-2 percent, however. In 
calculating the NCP penalty EPA 
estimated a 0-4.3 percent fuel economy 
penalty, thus increasing the amount of 
the NCP. EMA claimed that the fuel 
economy penalty was revised upward 
based on a June, 1984 study by 
Christopher Weaver of Energy and 
Resource Consultants of Boulder. CO 
f‘Weaver Study’’).* EMA maintained 
that the Weaver study information could 
have been used in the March, 1985 
rulemaking but was not; therefore, it 
should not have been used in calculating 
the NCP, 

EPA docs not believe that the Agency 
has been inconsistent in the use of fuel 
economy costs/savings information in 
NCP calailations. The HDGE HC/CO 
fuel economy credit mentioned by EMA 
was never included in the cost 
calculations for either the original 
standards promulgated in 1979 or the 
revised standards referred to by EMA. 
which were promulgated in 1983. EPA 
recognized the potential for a fuel 
economy savings in the RIA supporting 
the 1979 rulemaking (RIA at 127), but 
noted that whether this potential was 
ever realized depended upon the 
technological approach to emission 
control utilized by the manufacturers.* 
Therefore, only a potential benefit was 
estimated and it was never used in the 
cost effectiveness calculations. In any 
event, the interim nonK:ataly8l 
standards promulgated in the 1983 
rulemaking were based on the use of 
technology that would realize this 
benefit Consequently, the benefit was 
gained under the interim non-catalyst 
standards, and was thus irrelevant in 
calculating either the cost of or NCPs for 
the 1987 catalyst standards (RSD at 1- 
34), 

In the case of the NO. NCP 
calculation, EMA erroneously 
understood that the revised fuel 
economy penalty information came from 
the )une 1984 Weaver study. This 
information actually came from a letter 


* "Preliminary Study of the Coat and Fuel* 
Conaumpljoa Effacia ^ Alternative Heavy-Duty 
Dieael NO* Standards,* Firm! Report EPA CoQlnK:l 
«S8-ei-a54X Work Order rsa Oianse Z Enersy 
and Resource ConsulUintt, Inc., |une 20.1064 

* "Regulatory Analysis and Envlromnenlal ImpiMil 
of Final Einisakm Regulations lor 1064 and l.aler 
Model Year lleavy-Uuly Engines.* VS. EPA, 

Decemlicr 197S. 


dated January 30.1985, from Weaver to 
an El^A contractor (’’Weaver 
Memorandum^).^ T^is letter was dated 
well after the close of the comment 
period for the rulemaking, and in fact 
the information did not come to the 
Agency’s attention until March. 1985. 
when the NOg/particulate final rule was 
about to be published. Even though the 
data were received too late to be 
included In the standard-setting 
analysis, they represent the best 
available data for the NCP analysis, 
particularly since they are generally in 
agreement with EPA's estimate in the 
RIA and are at a level of detail which 
facilitates calculation of COCm and 
COCm estimates for the three HDDE 
subclasses. 

Finally, as alluded to above, it is 
worthwhile noting that only the MHDUF 
fuel economy penalty fell outside EPA’s 
original estimate of 0-2 percent. The 
LI {DDE and HHDDE figures support 
EPA’s RIA estimate, as does the average 
for the three subclasses. *1116 following 
table summarizes the differences in the 
two estimates: 


SubcMM 

RIA (tii*na» 
gMrotfg) 

NPRM MIWM 

tfvtngat Qpivctfg) 

LMOOe__ 

0-2 

0 

MHOOC 

0-2 

S3 

MOO€-. 

0>2 

IS 

Awvmge. .. 

0-2 

1A 


EPA therefore believes that use of the 
January 30.1985 Weaver figures in the 
NCP analysis is appropriate and 
consistent with the regulatory 
negotiation agreement. In view of the 
above analysis, EPA docs not consider 
EMA’s argument of inconsistency in the 
application of fuel economy penalties or 
cr^ts to be valid. The HDGE HC/CO 
fuel economy credit was never claimed 
in the final ridemaking support 
document for the standards and the 
HDDE NOt fuel economy penalty was 
revised from the original RIA in 
accordance with the understanding 
expressed In the regulatory negotiation 
agreement. 

Further, in their comments, EMA 
states that ’’the Weaver Memorandum 
utilized selected data from the Weaver 
Study.” FAIA also states that there are 
inconsistencies between the Weaver 
Study and the Weaver Memorandum, 
and cites as an example a difference in 
the fuel penalty estimated for Line-Haul 
Truck Engines. 

First, the Weaver Memorandum does 
not appear to utilize selected data from 
the Weaver Study. The Memorandum 
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was written in €4)n}unction with another 
project and is unrelated to the 
“ih^liminary Study of the Cost and Fuel 
Consumption Kffects of Alternative 
Heavy-Duty Diesel NO, Standards/* 
Second, the fuel penalty quoted by EMA 
from the study, 3.5-5.5%, arises from one 
set of data. Five data sets were 
presented. The data EMA selected was 
derived by the National Research 
Council/National Academy of Science 
NO, Study Committee in 1981. It is not 
unreasonable that fuel penalty estimates 
developed in 1961 might differ from 
those developed independently in 1985. 

FA1A commented that FJ^A did not 
utilize all of the data supplied in the 
Wcavtif M'*morandum. Seven 
subclasses are identified in that 
document, and EMA slates that 'TIPA 
utilized only selected portions of this 
analysis in Its NPRM.** EMA objects to 
the fact that the LHDDE direct injection 
engine data was not utilized. EMA 
suggested that either the data should be 
sales-weighted, or separate classes 
should be created for indirect and direct 
injection light heavy duty engines. EMA 
states further that it was inappropriate 
to arrive at one *iump sum** NO, fuel 
penalty estimate by sales-weighting the 
data for each of the MMDDE and 
III IDDE subclasses. 

In rirsponse to EMA*8 comments, first, 
sales data indicate that approximately 
tive percent of all LMDDE sales are 
direct injection engines. Stiles-weighting 
the NO, fuel penalty estimate for all 
Li IDD^ results in an NCP which is not 
significantly different from that which is 
calculated from just those UfDDEs 
which are indirect injection engines 
(0-1% difference). 

Second, EPA notes an apparent 
contradiction in EMA*s comments, by 
suggesting that the data be sales- 
weighted for LIlDDEs. but arguing that 
this method is inappropriate for 
MHDDEs or liHDDEs. However, as is 
discussed below, EPA believes that 
Sales weighting of the available fuel 
e(X)nomy data Is appropriate. 

Third, EPA has determined that 
dividing the three subclasses of the 
MODE category into smaller 
clussirtcaltons is not a viable alternative 
at this time. Although NO, fuel economy 
penalty information is available for 
smaller groups of engines, other cost 
data is not available for these smaller 
groups which would permit the 
development of separate NCPs. Given 
Ibat the appropriate division of the 
HDDE class at this time is the division 
into three subclasses, some methodology 
must be developed for using the fuel 
•economy data available. Taking a sales- 
)^«ighted average of the data available 
ts a reasonable way to develop a single 


estimate for the fuel economy 
component of COCm for each HDDE 
subclass. By definition, COC>« 
represents the average cost of 
compliance. The aforementioned 
methodology provides an average cost 
of the NO, fuel economy penalty. 

However, to assure the accurac:y of 
the sales-weightlng calculations, EPA 
did update the talcs percentages used 
for the sales-weightings within the three 
HDDE subclasses and included the 
direct injection engines in the LlfDDE 
subclass as suggested by EMA. ITie 
resulting fuel economy ponulties are as 
follows: 


LHoor 

mhooc -. 

MMDO€ - _ 

AiHOOeSV - 

* WvtgNM) w«ng 3&V LHOOTi. 39X ynOOEt. ftnd 
H^COira 

Note that the sales-wcrghted average 
value for all HDDEs remains within 
EPA*8 original 0-2 percent estimate. 
Tliesc changes from the NPRM in NO, 
fuel economy penalties are reflected in 
the revised COCm and MCm values for 
the three HDDE subclasses. 

5. General NCP Provisions 

lliis rule also includes a few gencM^al 
NCP provisions that were not fully 
addressed in the Phase I rulemaking. 

FJ^A is requiring that a manufacturer 
place a label on each engine/vchicle (or 
make an addition to the existing label) 
for which an NCP is paid. I1ie 
manufacturer will be required to begin 
labeling production engincs/vchicles 
within 10 days after completion of the 
PCA. The label will contain the 
applicable compliance level for that 
engine/vehicle at the time of its 
introduction Into commerce. This will 
allow EPA to easily associate every 
individual engine/vehicle with its proper 
compliance level, even if the compliance 
level is changed part way through the 
model year. If a manufacturer introduces 
engines/vehicles into commerce prior to 
the compliance level determination for 
that configuration, the manufacturer will 
be required to provide a label to each 
engine/vehicle owner (to be affixed to 
that engine/vehide) containing the 
applicable compliance level. The 
manufacturer will be required to provide 
owners with the label within 30 days 
after completion of the PCA. 

FPA stated in the proposal that it had 
requested a ruling from the Internal 
Revenue Service (IRS) on whether NCPs 
would be a lax deductible business 
operating expense. EPA has not 
received a decision from the IRS; 
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however, the pemilty rates that EPA has 
established are based on the assumpliim 
that the NCP will be a tax deductible 
business operating expense. If the IRS 
decides otherwise. FJ^A will issue a 
supplementary' rulemaking to adjust the 
penalty rales to compensate for the 
nondeduirtibility of the NCP. 

EPA proposed in the NPRM that 
manufacturers not be allowed to elect 
both NCPs and emissions averaging for 
use on the same engines/vehicles for the 
same pollutant because of the short time 
frame available to proceed with these 
regulations and the added complexity 
associated with applying NCPs to 
engtnes/vehicles which are in 
nonconformance with an overaging 
engine family emission limit. EPA 
indicated in the proposal that it would 
consider more specifically the technic a I 
and legal difficullies associated with 
incorporating NCPs into an averaging 
program in Phase III of the NCP 
rulemaking process. EMA supported 
EPA*8 decision to defer this complex 
matter until Phase 111 but urged I^A to 
initiate the Phase III rulemaking as soon 
as practicable and to consider all of the 
meritorious arguments in support of 
incorporating NCPs into an averaging 
program. 

EPA also proposed in the .NPRM to 
amend the administrative hearing 
procedures published in § 86.1115-87 
during Phase I. Urufer the proposal. If n 
manufacturer elects an administrative 
hearing to contest an NCP assessment, 
EPA would impose interest on the 
challenged NCPs. EMA believed that 
EPA would **cx)IIccf * the interest before 
the Agency renders its final decision in 
the hearing. EMA*8 comment is 
unwarranted. Under § 86.1113-87|g)(2) 
of the proposal and the final rule, t)ie 
manufacturer Is not required to pay the 
challenged NCP or any interest on it 
until after the Presiding Officer or the 
Administrator delivers the Agency’s 
Bnal decision in the hearing. 

Since manufacturers must make NCP 
payments each quarter, based on that 
quarter’s production of nonconforming 
vehicles or engines, interest w ill be 
calculated on each quarterly payment 
from the date it is due until the date the 
Presiding Officer or the Administrator 
renders the Agency’s final decision. (In 
case of conflict, the cut-off date for 
interest calculation is the date on which 
the Agency delivers its final opinion, not 
when the hearing is deemed final for 
purposes of { 86.1115-67(y).) The 
interest rate for any particular quarterly 
payment will be the discount rate at 
auction (as quoted by the Secretary of 
the Treasury) for the last auction of six- 
month United States Treasury bills 
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sifttlfd inirnirdiatply prior to the payment 
dur dale for that quarterly payment. 

This rate can be ascertained by calling 
the United States Department of the 
I reasury. Bureau of the Public Debt. For 
each quarterly payment outstanding on 
the dale the Agency renders its final 
dcMiision. the combined principal plus 
interest will be calculated according to 
the following formula: 

qncpimri** 

inhere: 

QNCP the quarterly NCP payment 
K the intumi rate applicatile to that quarter 
n the number of quaiiera for which the 
quarterly NCP payment is outstanding 
A manufacturer who pursues an 
administrative hearing must still make 
quarterly submittals of the information 
required by i 8ri.in^7(g)(3|. 

proposed in the NI’RM that it 
would refund a portion of an NCP to a 
manufacturer that subsequently certifies 
as a replacement for the nonconforming 
configuration a configuration that is in 
conformance with the applicable 
standards and conducts a PCA that 
results in a compliance level below the 
applicable standards. FJ^A proposed this 
l>ecause engineering and development 
costs are included in the NCP, and KPA 
believes that a manufacturer that 
demonstrates that it has indeed 
expended these costs should be entitled 
to a monetary refund. 

However, KPA did not propose that 
the entire engineering and development 
component of the NCP be refunded. 

Since a manufacturer that is eligible for 
such a refund expended the engineering 
and development costs at a later date. 
EPA believes that it is appropriate to 
subtract from the entire component an 
anuDiinl which reflects the 
manufacturers financial benefit of 
delaying these costs. EPA proposed in 
the NPRM that 10 percent compounded 
annually l>e subtracted from the 
engineering and development 
component refund to reflect the lime 
value of delaying these costs. EPA also 
proposed that an additional 20 percent 
per year of this component not be 
refunded to reflect the manufacluitH’'t 
benefit of focusing its engineering and 
development efforts on the results 
already achieved by conforming 
manufacturers, but requested comments 
on whether it is appropriate to do so. 
and if so whether 20 percent per year is 
an appropriate amouol 
CARD commented that it is not 
entirely convinced that the "belated 
achievements of appliaible standards is 
prima facie evidence of research and 
development (R&D) expenditures.*' yet it 
agreed that refunds might be warranted 
in some instances. CARB recommended 
that FJ'A require some documentation of 


expenditures prior to any refund. EPA 
believes such a requirement would be 
difTicult to administer and thus largely 
ineffective. Instead. KPA consideta 
emission testing an adequate source of 
proof of engineering and development 
expenditures. With regard to the size of 
the refund. CARB supported Fi’A’s 
proposal to withhold 10 percent and 20 
percent, annually, to compensate for the 
time value of money and the benefit of a 
focused engineering and development 
horizon. 

NRDC voiced "strong Misgivings’* 
regarding any refund of the NCPs. It 
argued that not only arc refunds not due, 
but that the Issue of refunds was never 
broached in the negotiations. If refunds 
are to be made. NRDC stated that it 
"strongly opposes*' the implementation 
of any formula more lenient than that 
proposed by EPA. 

EMA. on the other hand, contended 
that NCPs should not contain an 
engineering and development 
component in the first place. It 
maintained that, in order to stay in 
business, engine manufacturers will be 
required to conduct engineering and 
development to avoid rapidly increasing 
nonconformance penalties. Assuming 
that the engineering and development 
component is a necessary element of the 
NCP, EMA agreed that o refund of that 
component upon the manufacturer's 
conformance to standards would be 
appropriate. It objected, however, to any 
reduction in the refund to reflect the 
time value of money. EMA submitted 
that since the NCP is paid to EPA. it is 
EPA which enjoys the use and time 
value of the money, not the 
manufacturers. 

With regard to the focusing of efforts 
reduction. EMA slated that it 
"recognizes the merits" of this concept, 
but could suggest no method of 
quantifying the advantage gained by 
manufacturers who borrow technology 
from precursors. EMA did submit that 
the proposed 20 percent per year 
reduction "appears very high" in that it 
suggests that a manufacturer could 
conform without conducting any 
engineering and development of its own 
within five years simply by making use 
of available technology. EMA contended 
that this time estimation is not realistic 
and urged EPA to re-evaluate the level 
proposed and provide documentation on 
how it was developed. 

MECA agreed that refunding a portion 
of the engineering and development 
costs is appropriate in that it provides 
nonconforming manufacturers with an 
incentive to meet the standards as soon 
as possible. Although it agreed in 
principle that it is appropriate for EPA 
to refund only a portion of the 


engineering and development costs to 
reflect any economic benefit the 
nonconforming manufacturer may hasx* 
rcceivi^ as a result of delaying the 
expenditure of these costs. MECA 
offered no guidance in translating Ihesr? 
theories into an appropriate refund 
reduction formula. 

EPA does nut agree with EMA's 
comment that the NCP should not 
contain an engineering and development 
component in the first place. E^’A is 
required by the Act to ensure that 
conforming manufacturers are not 
placed at a competitive disadvantage by 
allowing a nonconforming manufacturer 
to pay an NCP. If EPA did not include 
engineering and development costs in 
the NCJ’, a situation could occur where a 
manufacturer elects to pay NCI^ until it 
discontinues the nonconforming engine 
or vehicle. I'hercfore. EPA must includi! 
this component in the NCP to meet the 
requirements of the Act. 

EPA also disagrees with EMA's 
comment that nonconforming 
manufacturers should not be charged 
interest on the engineering and 
development component of the NCP 
liecause it is EPA that has the use of 
that money. In fact, nonconforming 
manufacturers will in most cases have 
benefited from putting off the expense of 
engineering and development. The 
nonconforming manufacturer only pays 
the engineering and development 
component of the NCP on each engine or 
vehicle when it is introduced into 
commerce. Therefore, the manufacturer 
is spreading out thcfse NCP costs over 
time. Furthermore, a conforming 
manufacturer will most likely have 
spent its engineering and development 
costs several years before the effective 
date of the standard, while a 
nonconforming manufacturer may only 
spend those costs after that date. El’A 
has therefore decided to retain the time 
value of money figure at 10 percent 
compounded annually as proposed. 

While EPA received support for a 
reduction of the potential engineering 
and development component refund to 
reflect a manufaclurer's "focusing of 
efforts," none of the commenters 
supporting this concept provided EPA 
with any method of quantifying this 
apparent advantage. Without an 
adequate basis for predicting the value 
of *'focusing of efforts", EPA does not 
believe that it is appropriate to charge 
nonconforming manufacturers for that 
component. In addition, it is not certain 
that In every case a nonconforming 
manufacturer will be significantly 
helped by other manufacturers* efforts 
because heavy-duty engines vary widely 
in configuration, usage and durability* 
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For these reasons. EPA will not reduce 
the refund by an amount to reflect the 
nianufacturers focusing of engineering 
and development efforts. EPA will 
therefore only reduce the refund to 
reflect the time value of money. 

Based on 10 percent compounded 
annually for the time value of money, 
the following percentages of the 
engineering and development 
component will not be refunded: 


Uomrmi 

12)4107 0 

N0trif4uncM(%).. 

10 21 33 40 et 77 SS 100 


After tlie seventh model year, the 
manufacturer will no bnger be eligible 
for a refund of engineering and 
development costs. 

EPA proposed In the NPRM that the 
engineering and development 
com(>onent of the NCP payment would 
be payable to EPA and the remaining 
portion of the NCP payment would be 
payable to the United States Treasury. 
EPA proposed that both peyments 
would be sent to EPA's Manufacturers 
Operations Division and it would place 
the imgineering and development 
amount into an escrow account so that it 
could potentially be refunded to the 
manufoctorcr. Due to administrative 
reasoDi to allow for potential refunds. 
EPA will now require that only one 
payment be made, which will consist of 
both components of the penalty. The 
entire penalty amount wUl be payable 
to: U.S. Environmental Protection 
Agency. NCP Fund, P.O. Box 3e0277M, 
Piitsbuigh, PA 15251. 

EPA will transfer funds to the United 
Slates Treasury when the manufacturer 
becomes ineligible for a refund of those 
funds. 

The engineering and development 
component of the NCP is calculated by 
multiplying the following factors by the 
penally calculated from the NCP 
formula: (These factors represent the 
percentage of the engineering and 
de\^lopment coats in relationship to 

coew.) 

1967 LDDT particulate: 0.11 
1987I1DGEHC: 0.06 
1887lfDCBCO: 0.08 
IWBUfDDBNO.: 0.36 
1988MHDDENO.: 0.02 
1908 UHDDE NO,: 0.02 
1888 LilDDE particulate: 0.04 
1988 MHDDE particulate: 0.62 
1988 HHDDB particulate: 0.60 

B. Administrative Designation 

finder Executive Order 12291, the 
Administrator has determined that this 
fCKuUtiott is not **maior** and therefore 
2 ^t subject to the requirement that a 
“^ulatory Impact Analysis be 


prepared. This determination is based 
on the following: 

(1) The NCP program will not result in 
an annual adverse effect on the 
economy of $100 million or naore. NCPs 
merely provide an economically 
reasonable alternative to other possible 
actions, at least as costly as NCPs. that 
may be utilized when a manufacturer is 
unable to comply with a standard. This 
concept is more fully discussed in the 
Economic Impact section. 

(2) The NCP program will not result in 
adverse cost or price impacts (above 
those that would otherwise occur from 
compliance with the emission standards 
themselves). 

(3) The NCP program provides 
manufacturers with relief from the 
current prohibition against selling 
nonconforming HDEs or HDVs. 

Presently, a manufacturer experiencing 
difficulty in certifying or producing 
HDEs or HDVs in conformance with 
emission standards has only two 
alternatives: fix the nonconforming 
configuration or prevent its introduction 
into commerce. In some cases, a fix may 
not be readily available, and a 
manufacturer may have to prevent the 
HDE or HDVs introduction into 
commerce. NCPs provide relief from 
these disruptions. In addition, NCPs are 
calculated to deprive nonconforming 
manufacturers of any cost savings 
competitive advantage stemming from 
nonconformance. Therefore, NO^ will 
not have significant adverse effects on 
competition, employment, Investment, 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

As required by Executive Order 12291, 
this Final Rulemaking has been 
reviewed by the Office of Management 
and Budget (OMB) for compliance with 
regulatory d^elopment criteria and for 
general content Any written OMB 
comments and EPA's response to those 
comments are available for inspection in 
the public docket for this rulemaking. 

E. Economic Impact 

Because the use of NCPs is optional, 
manufacturers have flexibility and will 
likely choose whether or not to use 
NCPs based on their ability to comply 
with emission standards. If no HDE or 
HDV manufacturer elects to use NCPs, 
these manufacturers and the users of 
their products will not incur any 
additional costs related to NCF^ 

The existence of an NCP program may 
provide some direct cost savings to HDE 
or HDV manufacturers that lack the 
technologicai capability to conform with 
emission standa^ immediately. In the 


absence of NCPs, a manufacturer which 
has difficulty certifying ITDEs or HDVs 
in conformance with emission standards 
or which fails an SEA has only two 
alternatives: fix the nonconforming 
engines or vehicles, perhaps at 
prohibitive cost or prevent their 
introduction into commerce. The 
availability of NCPs provides 
manufacturers with a third alternative 
with some potential cost savings: 
continue production and Introduce into 
commerce upon payment of a penalty a 
unit that exceeds the standard until an 
emission conformance technique is 
developed. 

Therefore, NCPs represent a 
regulatory mechanism that allows 
affected manufacturers increased 
flexibility. A decision to use NCPs may 
be the manufacturer's only way to 
continue to introduce HDEs or liDVs 
into commerce. Hence. NCPs may be 
considered to have no adverse economic 
impact 

F. Enviromnental Impact 

Because the use of NCPs is an option 
elected by efrected manufacturers, EPA 
cannot be sure to what extent NCPs will 
be used. 

If no manufacturer elects to use NCPs, 
ell HDEs and HDVs produced will need 
to be in conformance with the regulatory 
requirements. In this situation, the 
enviroomentai benefits estimated during 
the rulemakings establishing the 
emission regulations will not be 
affected. 

If some manufacturers do elect to 
participate in the NCP program, some 
HDEs and/or HDVs will be introduced 
into commerce that vrill be emitting 
pollutants above applicable standards 
(as Congress contemplated when it 
mandated that EPA provide NCPs). The 
magnitude of this reduced 
environmental benefit is proportional to 
the number of HDEs and HDVs subject 
to NCPs and their degree of 
noDcooformance. (Of course, the upper 
limits exdude gross emitters from being 
introduced into commerce.) Fi^A 
estimates that an NCP will not be used 
for more than ten percent of the HDE’s 
and HDVs for which NCPs are provided 
in the first year that they are available 
and that they will bo used for less than 
one percent in the third year. The long 
term environmental impact from NCP 
usage is expected to be relatively very 
small if any. due to the relatively high 
penalty rates and the annual adjustment 
factor that rapidly increases those 
penalty rates when NCP usage is 
significant. Of course, any reduction in 
envirojimental benefit refers not to an 
increase in emissions from current 
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leveU. but frem levels that would 
otherwise occur from tightened emission 
standards without NCPs. 

Because the emission impacts of NCPs 
arc anticipated to be very small, if any, 
compared to the total emissions of IIDRs 
and I IDVs which in fact comply with 
emission standards, and because the 
extent of NCP usage in any specific 
model year cannot be accurately 
predicted at this lime no specific air 
quality impact analysis has been made 
regarding this rule. 

G. Compliance with Regulatory 
Flexibility Act 

Under section 605 of the Regulatory 
Flexibility Act, 5 U.S.C. 601 et seq., the 
Administrator is required to certify that 
this regulation will not have a 
significant economic impact on a 
substantial number of smull business 
entities. None of the affected entities 
could be classified as a small business. 
Fven if some were considered small, 
there would not be a substantial number 
of those. Moreover, as already 
discussed, the NCP program con be 
expectitd to have salutary effects on 
manufacturers. Thus. 1 certify that this 
rule will not have a significantly adverse 
economic impact on a substantial 
numiHjr of small entities. 

II. Information Collection Requirements 

The rule requires that manufacturers 
perform certain recordkeeping and 
submit certain reports to FJ’A. The 
Paperwork Reduction Act of 1900, 44 
U.S.C. 3501 ct seq., provides that 
ftrporting and recordkeeping 
requirements be approv^ by OMU 
b<?forc they cun be imposed on the 
public. The information collection 
rt?qiiin>ment5 in this rule have !>eGn 
approved by OMB. 

list of Subjects in 40 CFR Part 86 

Administrative practice and 
procedure, labeling. Motor vehicle 
pollution, reporting and recordkeeping 
requirements. Air pollution control. 
Environmental protection, gasoline. 
Motor vehicles. 

Odied; Decern 23.1985. 

L4fe .M. Thoouis. 
rotor 

PART 86H AMENDED I 

For the reasons set forth in the 
preamble. Part 86. Subpaiis A and U 
Chapter 1 of Title 40, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation for Part 86 
continues to read as follows: 

Authofity: Secs. 206(g) and 301. Clean Air 
Act. iift amended. 42 U.S.C. 752S(g). 7001. 
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2. Paragraph (h) of § 80.087-35 of 
subpart A is added as follows: 

§86.087-35 Labelir>o. 

• • • • • 

|h](l) Light'duty trucks and heavy- 
duty vehicles and engines for which 
nonconformance penalties arc to be 
paid in accordance with § B6.1113-67(b| 
shall have the following information 
printed on the label required in 
paragraph (a) of this section or on a 
separate permanent legible label in the 
English language and located in 
proximity to the label required in 
paragraph (a) of this section. The 
manufacturer shall begin labeling 
production engines or vehicles within 10 
days after the completion of the PCA. 

(1) The statement: ‘The manufacturer 
of this enginc/vehicle will pay a 
nonconformance penalty to be allowed 
to introduce it into commerce at an 
emission level higher than the 
applicable emission standard. The 
compliance level (or new emission 
standard) for this engine/vehicle is 

-fThc manufacturer shall 

insert the applicable pollutant and 
compliance level calculated in 
accordance with § 66.1112-67(n).) 

(2) If a manufacturer introduces an 
engine or vehicle into commerce prior to 
the compliance level determination of 

§ 86.1112-67(a), it shall provide the 
engine or vehicle owner with a label as 
described above to be affixed in a 
location in proximity to the label 
required in paragraph (a) of this section 
within 30 days of the completion of the 
PCA. 

3. Section 86.1105-87 of Subpart L is 
added as follows: 

§ 86.1105-87 Emission standards for 
which noiKOnformance penalties are 
available. 

(a) Effective in the 1987 model year. 
NCPs will be available for the following 
emission standards: 

(1) Diesel light-duty truck (rated in 
excess of 6.000 pounds GVWR) 
particulate emission standard of 0.20 
grams per vehicle mile. 

(1) The following values shall be used 
to calculate an NCP In accordance with 
§ 86.1113-B7(a): 

(A) COO*: S368 

(B) COC-: $541 

(C) MCio* $3,200 per gram per vehicle 
mile 

(D) F: 1.2 

(ii| The following factor shall be used 
to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113-87(h): 0.11, 

(2) Gasoline-fueled heavy-duty engine 
hydrocarbon emission standard of 1.1 
grams per brake horsepower-hour for 


engines intended for use in vehicles 
rated up to 14.000 pounds GVWR. 

(i) llic following values shall be used 
to calculate an NCP in accordance with 
5 86.1113-87(a): 

(A)CO&,o: $45 

(BJ COCi«: $95 

(C) MG;«: $83 per gram per bnike 
horsepower-hour 

ID) F: 1.2 

(ii) iTie following factor shall be used 
to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113-87(h): 0.06 

(3) Gasoline-fueled heavy-duty engine 
carbon monoxide emission standard of 
14.4 grams per brake horsepower-hour 
for engines intended for use in vehicles 
rated up to 14.000 pounds GVWR. 

(i) The following values shall In; use<i 
to calculate an NCP in accordance with 
5 86.1113-87(a): 

(A) COOo: $45 

(B) COG*: $95 

(C) MCm: $4 per gram per brake 
horsepower-hour 

(D) F: 1.2 

(ii) The following factor shall be used 
to calculate the engineering and 
development component of the NCP In 
accordance with § 66.1113-87(h): 0.00 

(b) Effective in the 1988 model y(:pr. 
NCI^ will be available for the following 
emission standards: 

(1) Diesel heavy-duty engine oxides of 
nitrogen emission standard of 6.0 grams 
per brake horsepower-hour. 

(i) For light heavy-duty diesel engines 

(A) The following values shall be used 

to calculate an NCP in accordance with 
§ 88.1113-87(a): 

(7) COO,*: $18 

12 ) COOo: $41 

(3) MCm>: $49 per gram per brake 
horsepower-hour. 

[4] F: 1^ 

(D) The following factor shall be used 
to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113-67(h): 0.36 

(ii) For medium heavy-duty diesel 
engines: 

(A) The following values shall be us(?d 
to calculate an NCP in accordance with 
§ 06.1113-67(8); 

(/)COO*: $1125 

{ 2 ) COCi*: $1540 

(3) MO«! $863 per gram per brake 
horsepower-hour. 

(^)F:1.2 

(B) The following factor shall be used 
to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113-87(h): 0.02 

(iii) For heavy heavy-duty diesel 
engines: 
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(A) The following value shall be used 
to calciilfite an NCP in accordance with 
§m>.1113^7(a): 

(/)COCio: $1278 

(2) COO»,: $1980 
P) MC^: SI 733 
(•;) F: 1.2 

(B) The follow ing faclur shall be used 
lo calculate the ecigineeting^nd 
development component of the NCP in 
accordance with $ 86.1113-87|h): 03)2 

(2) Diesel heavy-duty engine 
particulate emission standard of O.tiO 
grams per brake horsepower-hour. 

(1) Fur light heavy-duty diesel engines: 
(A) The following values shall be used 

to calculate an NCP in accordance with 
5 86.ni3-a7(a): 

(/)COCm>:$71 

(2) COG*,: $83 

(2 ) MCm: $340 per gnim brake 
horsepower-hour 

(4) F:12 

[5] U!.: 0.80 grams per brake 
horsepowerhour 

(0) llic following factor shall be used 
to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113-87(h]: 0.64 
(ii) For medium heavy-duty diesel 
engines: 

(A) The following values shall be used 
lo calculate an NCP in accordance with 
l88.1113-87(a): 

(/) COCso:S84 
(2)COC.,:S97 

(2) MCfco: $382 per gram per brake 
horsepower-hour 

[4] F: 1.2 

(5) UL: 0.80 grams per brake 
horsepower-hour 

(B) I1ie following factor shall be used 
to calculate the engineering and 
development component of the NCP in 
accordance with $ 86.1113-87(h): 0.62 

(lii) For heavy heavy-duty diesel 
engines: 

(A) The following values shall be used 
to calculate an NCP in accordance with 
§86.1113-,87(a): 

(/) COG#: $87 
(2) COG#: $101 

(2) MG#: $725 per gram per brake 
horsepower-hour 
(4) F:1.2 

|5) UL: 0.00 grams per brake 
horsepower-hour. 

(B) The following factor shall be used 
to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113-87(h): 0.60 

(c) The values of COGo, COCm and 
MG# in paragraphs (a) and (b) of this 
action are expressed in December 1984 
collars. These values shall be adjusted 
fw inflation to dollars as of fanuary of 
fhe calendar year preceding the model 
y^ar in which the NCP is first available 


by using the change in the overall 
Consumer Price Index. 

4. In 5 88.1113-87 of Siibpart L 
paragraph (g) is revised and (h) is added 
lo read as follows: 

§ 86.1113-07 Calculation, payment and 
refund of penalty. 

• • • • • 

(g)(l| Except as provided in paragraph 
(8)12) of this section, the 
nonconformance penalty or penalties 
assessed under this subpart must be 
paid by the quarterly due dates. I.e.. 
within 30 days of the end of each 
calendar quarter (March 31. {une 30. 
September 30 and December 31). or 
according to such other payment 
schedule as the Administrator may 
approve pursuant to a manufacturer's 
request, for all nonconforming engines 
or vehicles produced by a manufacturer 
in accordance with paragraph (b) of this 
section and distributed into commerce 
for that quarter. The penalty shall be 
payable lo: U.S. Environmental 
Protection Agency. NCP Fund. P.O. Box 
360277M, Pittsburgh. PA 15251. 

(2) When a manufacturer has 
requested a hearing under § 86.1115-87. 
it must pay the nonconformance penalty, 
and any interest, within ten days after 
the Presiding Officer renders his 
decision, unless the manufacturer first 
files a notice of intention to appeal to 
the Administrotor pursuant to § 66.1115- 
87(11(1). or. if an appeal of the Presiding 
OfTicer's decision is taken, within ten 
days after the Administrator renders his 
decision, unless the manufacturer first 
files a petition for judicial review. 

(3) A manufacturer making payment 
under paragraphs (g)(1) or (g)(2) of this 
section shall submit the following 
information by each quarterly due date 
to: Director. Manufacturers Operations 
Division (EN-340F). U.S. Environmental 
Protection Agency. 401 M Street. SW.. 
Washington. DC 20460. 

The following information shall also 
accompany each payment: 

(i) Corporate identification, 
identification and quantity of engines or 
vehicles subject to the NCP, certificate 
identification (number and date), and 
NCP payment calculations, if applicable. 

(ii) The following statement and 
endorsement; 

This information is submitted 
pursuant to section 206 of the Clean Air 
Act. All information reported herein is. 
to the best of 


(Company name) 

knowledge, true and accurate. 1 am 
aware of the penalties associated with 
violations of the Clean Air Act and the 
regulations thereunder. 


(Aulhuriiu'd Company Roprc^entalivi*) 

(4) The Administrator may verify the 
production figures or other 
documentation submitted under 
paragraph |g)i3) of this section. 

(h) A manufacturer that certifies ns a 
replacement for the nonconforming 
configuration a configuration in 
conformance with applicable standards 
and performs a PCA in accordance with 
§ 86.1112-87(a) that results in a 
compliance level below the applicable 
standard will be eligible to receive a 
refund of a portion of the engineering 
and development component of the 
penalty. The engineering and 
development component will be 
determined by multiplying the penalty 
amount by (he factor for the appropriate 
subclass and pollutant in $86.1105-87. 
The amount refunded will depend on 
which model year the certification and 
PCA take place and will be as follows: 

(1) In the first model year that the 
NCP is available. 90 percent of (he 
engineering and development 
component will be refunded. 

(2) In the second model year that the 
NCP is available. 79 percent of the 
engineering and development 
component will be refunded. 

(3) In the third model year that the 
NCP is available. 67 percent of the 
engineering and development 
component will be refunded. 

(4) In the fourth model year that the 
NCP is available. 54 percent of the 
engineering and development 
component will be refunded. 

(5) In the fifth model year that the 
NCP is available. 39 percent of the 
engineering and development 
component will be refunded. 

(6) In the sixth model year that (he 
NCP is available. 23 percent of the 
engineering and development 
component will be refunded. 

(7) In the seventh model year that the 
NCP is available. 5 percent of the 
engineering and development 
component will be refunded. 

(8) In the eighth and subsequent 
m^el years that the NCP is available, 
none of the engineering and 
development components will be 
refunded. 

5. Paragraph (z) of { 86.1115-67 of 
Subpart L is revised and new paragraph 
(aa) is added lo read as follows: 

{ 06.1115-07 Haaiing procedures for 
nooconformonce determlnstkms and 
penalties. 

• • • • • 

(z) Interest on NCPs. (1) Interest shall 
be assessed on any nonconformance 
penally for which payment has been 
withheld pursuant to $ 80.1113-87(g)|2). 
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Intertrst shall be calculated from the due 
date for the first quarterly NCP 
payment, as determined under 
§ 86.1113-a7(s)(l). until the dale on 
which the Presiding Officer or the 
Administrator renders the final decision 
of the Agency. 

(2| The combined principal plus 
interest on each quarterly NCP payment 
withheld pursuant to I 86.11ia-67(g)(2) 
shall be calculated according to the 
following formula: 

QNCIMUR)*** 

whffc* 

QNCP the quarterly NCP payment 
R the interest rule appticat>lc to that quarter 


n - the number of quarters for which the 
quarterly NCP payment is outstanding 

(3) The number of quarters for which 
payment is outstanding for purposes of 
this paragraph shall be the number of 
quarterly NCP payment due dates, as 
determined under i 88.1113-a7(g)(lh 
which have elapsed before the decision 
of the Agency under this section. 

(4) The interest rate applicable to a 
quarter for purposes of this paragraph 
shall be the coupon issue yield 
equivalent (as quoted by the Secretary 
of the Treasury) of the average accepted 
auction price for the lust auction of 


twenty-six week United States Treasury^ 
bills settled immediately prior to the 
quarterly NCP payment due date on 
which the payment was originally duo. 

[hh] /udicialreview. |l) The 
Administrator hereby designates the 
General Counsel of the Environmental 
Protection Agency as the officer upon 
whom any copies for judicial review 
shall be seized. Such officer shall be 
responsible for filing in the court the 
record on which the order of the 
Administrator is based. 

|KR Doc Filed 12-O0-8S: 0:45 om| 
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DEPARTMENT OF ENERGY 

Office of Hearings and Appeals 
Implementation of Special Refund 
Procedures 

agency: Office of Hearings and 
Appeals. Energy. 

action: Notice of Implementation of 
Special Refund Procedures. 

summary; The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for filing 
Applications for Refund from a fund of 
S27.000.000 obtained from Mobil Oil 
Corporation in settlement of 
enforcement proceedings and litigation 
brought by DOE's Economic Regulator>* 
Administration. 

DATE AND ADDRESS: Applications for 
refund must be postmarked by May 1. 
1980. should conspicuously display a 
reference to case number HEF-O50B. and 
should be addressed to: Office of 
I learings and Appeals. Department of 
Energy. 1000 Independence Avenue. 

SW.. Washington. DC 20585. 

FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mann, Deputy Director, 
Office of Hearings and Appeals. 1000 
Independence Avenue. SW., 

Washington. DC 20505, (202) 252-2094. 
SUPPLEMENTARY INFORMATION: In 
accordance with S 205.282(c) of the 
procedural regulations of the 
Department of Energy, 10 CFR 
205.282(0), notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
establishes procedures to distribute 
funds obtained as a result of settlement 
between Mobil Oil Corporation and the 
DOE, The consent order entered In the 
case settled all disputes between DOE 
and Mobil concerning possible 
violations of DOE price and allocation 
regulations with respect to the firm's 
sales of refined petroleum products to 
its customers during the period March 
1973 through January 1961, and its sales 
of crude oil during the period June 1979 
through )anuar>^ 1961. 

Any members of the public who 
believe that they arc entitled to a refund 
in this proceeding may file Applications 
for Refund. All Applications should be 
postmarked by May 1,1986, and should 
be sent to the address set forth at the 
beginning of this notice. Applications for 
refunds must be filed in duplicate and 
these applications will be made 
available for public inspection between 
the hours of 1:00 and 5:00 p.m.. Monday 
through Friday, except federal holidays, 
in the Public Docket Room of the Office 
of Hearings and Appeals, located in 
Room IE-234.1000 Independence 
Avenue. SW.. Washington. DC 20585. 


Dale: December 24.1985. 

George B. Brezxuy. 

D/rvetor, Office of Hrann^ ami ApptHtU 

Decision and Order of the Department of 
Energy 

Imphmentotion of Special Refund 
Procedures 

December 24.1985. 

Namc of Firm: .Mobil Oil Corporation. 

Date of Filing: August 20. 1984. 

Case Number HEF-0508. 

The Economic Regulatory 
Administration (ERA) has filed a 
Petition for the Implementation of 
Special Refund Procedures with the 
Office of Hearings and Appeals (OHA) 
requesting that OHA formulate and 
implement special procedures to 
distribute the proceeds of an April 19. 
1984 consent order between the DOE 
and Mobil Oil Corporation (Mobil). This 
consent order settled all issues, with 
certain enumerated exceptions, 
regarding the firm's regulated reSned 
product operations during the period 
January 1.1973 through January 27.1981. 
and its regulated crude oil operations 
during the period |une 1.1979 through 
January 27.1961 (hereinafter referred to 
as the consent order period). In 
exchange for ERA'S agreement not to 
pursue enforcement actions against the 
firm. Mobil remitted $27 million to the 
DOE Those funds have been deposited 
into an escrow account under the 
jurisdiction of the DOE pending 
instructions from OHA regarding their 
distribution, llic escrow account is an 
interest-bearing account, and as of 
October 31.1985. the Mobil funds 
available for distribution total 
$31,153,743.09. 

On July 30.1985. we issued a Proposed 
Decision and Order setting forth the 
procedures that we had tentatively 
decided to use in distributing the Mobil 
settlement fund. The Proposed Decision 
was published in the Federal Register on 
August 9.1985. See 50 FR 32271 (August 
9,1985) (hereinafter cited as Proposed 
Decision). In the Proposed Decision, we 
established a SO-day period for the 
submission of comments. 10 CFR 
205,282[b). That period has expired, and 
we have received comments from 
twelve parties representing a broad 
range of interests. Representatives of 
trade associations and consumers as 
well as state governments and a retail 
gasoline station operator have presented 
their views and suggestions. Many of the 
comments were quite helpful, and this 
decision reflects a number of the 
commenters* suggestions. 

In the present determination we shall 
briefly outline the background of this 
proceeding and summarize our July 30 


Proposed Decision. Next we will discuss 
the comments that we received 
regarding the overall course of action 
that we tentatively adopted. Then we 
will examine the comments that 
addressed specific details of the 
procedures we proposed. Finally, we 
shall set forth the refund procedures that 
we have decided to adopt. This Decision 
and Order will be published in the 
Federal Register, 10 ChK 20S.282(c). and 
persons will have 90 days from the date 
of publication in which to submit refund 
applications. 10 Cl*1^ 205.2a3(b). 

/. Background 

A. The Consent Order 

Mobil is a major, integrated refiner 
that produced and sold crude oil and a 
complete slate of petroleum products 
during the period of federaJ price 
controls (1973 to 1981). It was therefore 
subject to the Mandatory Petroleum and 
Allocation Regulations set forth at 0 
CFR Part 150 and 10 CFR Paris 210. 211. 
and 212. During the controls period, ERA 
and its predecessor agencies conducted 
extensive audits of Mobil's operations 
and. as a result of those audits, 
contended in the course of a number of 
judicial and administrative proceedings 
that Mobil had violated certain 
applicable DOE price and allocation 
regulations in its sales of crude oil and 
petroleum products. On April 19.1984, 
ERA and Mobil signed a consent order 
that settled all issues regarding the 
firm's compliance with DOE price and 
allocation regulations during the consent 
order period, with certain noted 
exceptions.* 

On April 25.1984, ERA published 
notice of the consent order in the 
Federal Register, as required by the 
DOE regulations at 10 CFR 205,199l(c). 
5^ 49 FR 17.920 (April 25,1984). ER.'V 
considered the numerous comments that 


* An earlicHT conMmi ordvr Mobil xixi iHr 

DOICrvtolvmJ iMueiconosminnMubUicocnplimt•' 
wilh DOE crude oil rpgutnliofu during ihi* period 
September 1.1973 Ihrutigh May 31,1979. See 
COfiKiil Order, f 9GS. 49 ITPtZO. 17928 |Apnt 2S. 
1964). The issues exeiuplnl from the second ounseni 
order rrUlr genemlly to: ittues or cUims 
ctmeeming the sublet metier before the uiurts in 
(i) MoNl Oil Corp. v DOF. No. Sl^V.340 
(Ni^.N Y3: 

(h| la re ihe IKJESlripper Well Utapilinn. Mill 
No 378(0. Kun.); end 

(iii) Exxon v. DOE end 341 TrecI Unit i>f die 
Ctironelle Metd No 81-2S |D. DH.); 

|b) enlillcmcnl obUgetions thet may t»r tnodih«*d 
or imposed in the future: 

(c| possible Yiobitions of DOfC mgubiliocts by 
Mol>it regArding crude oil resale Irunsncllons: and 
(d) poseible viotatians of DOE crude oil 
refiiiationa try General Crude Oil Company durtn); 
Ihc period before it became affiliated with Mob>i 
Consent Order. 1 501. 49 FR at 17938-27 
(April 2S. 1064). 
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it nrccived concerning the consent order 
and concluded that it should adopt the 
order, with minor technical 
modincalions, as a rinul consent order. 
See 49 VR 30,354 (July 30.1964). 

B. The Proposed Refund Procedures 

On August 20. 1964. the ERA filed a 
Petition for Implementation of Special 
Refund Procedures with OllA. In the 
July 30.1985. Proposed Decision, we 
noted jurisdiction over the Mobil 
consent order fund and set forth the 
special refund procedures ive had 
tonUilively determined to adopt.^tn that 
decision, we proposed to set aside a 
small portion of the consent ordor fund 
for potential claims based on crude oil 
sales by Kfobil during the period June 19. 
1979 through January 27,1981, and 
concluded that this portion of the fund 
should properly be subject to the DOE's 
recently announr.ed Statement of 
Restitutionary Policy for certain 
EntitlementS'period crude oil 
overcharges. See 50 FR 27.400 (July 2, 
1<I85); see also 50 FR 27,402 (July 2,1985). 

We also proposed that the remainder 
of the consent order fund be made 
available for distribution to purchasers 
of Mobil refined petroleum products 
during the consent order period who 
were injured by Mobifs practices. 10 
CKR 205.280; sec Denny Klepper OH Co, 

V. DOE. 598 F. Supp. 527 (D.D.C, 1984). In 
formulating the proposed refund 
procedures, we examined publicly 
available information, information in the 
Mobil audit files, and proprietary' data 
collected by the DOE*s Energy 
Information Administration. Based on 
an analysis of that information, together 
with our long observation of the 
industry and our experience in 
analyzing refund claims in other 
proceedings, we pro(K)sed various 
findings and presumptions concerning 
the alleged overcharge by Mobil and the 
injury experienced by various 
purchasers of Mobil products. 

These presumptions were both 
general and product-specific. First, the 
procedures included a '‘volumetric 
presumption,” under which the effects of 
Mobil's alleged violations arc presumed 
to have been spread evenly over each 
gallon of covered refined product sold. 
We also proposed presumptions that 
spot purchasers and consignee agents 
did not experience any injury and would 
therefore be ineligible to receive 
refunds, and that small purchasers of 
Mobil products generally absorbed the 


* None of the coenmenifl rwxrivod ^lietttitlns Umi 
h|ri«Sctl«i of the Office of tlmiixpi aod AppeaU to 
ead impleoumi tpeclal refund proc^Hfure* 
hi ihit ceee. We IlMTfeforvt oilopl the Jifrotukm of 
NrudicUos cofUftinod in the Propotod DerlehMi. 


alleged Mobil overcharges and net^d not 
submit any additional proof of injury if 
their claims are for a refund less than 
$5,000. We also proposed to adopt a 
presumption that end-users (ultimate 
consumers) of Mobil refined products 
were injured by Mobil's alleged 
violations. 

In addition we proposed specific 
presumptions to be applierd to claims 
filed by purchasers of Mobil motor 
gasoline. Having found that Mobil's 
prices for motor gasoline products at the 
various levels of distribution closely 
tracked national average prices for the 
consent order period, presumptions 
based on these prices were suggested to 
apportion the injury sustained by Mobil 
motor gasoline purchasers among the 
various levels of distribution. An 
applicant that elected to base its refund 
claim on these level-of-distribution 
presumptions would have to furnish 
only its name and address, proof of its 
Mobil motor gasoline purchases, and its 
level in the distribution chain. Any 
claimant that believed it was entitled to 
more than the presumptive level of 
injury could file additional material to 
document that claim. See. Stondard 
Oil Co. I Indiana)/Army and Air Force 
Exchange Service. 12 DOE \ 85.015 
(1984). 

In the Proposed Decision we also 
stated that we had insufficient data to 
make level-of-distribution presumptions 
for products other than motor gasoline. 
The Proposed Decision described the 
information we had obtained concerning 
these other Mobil products and solicited 
suggestions as to how those data, or 
other data that commenters may 
possess, could serve as reliable bases 
for findings, such as the motor gasoline 
level-of-distribution presumptions, for 
other refined products. We noted that in 
the absence of data sufficiently detailed 
to give rise to specific factual findings 
which could be used to develop 
presumptions, an applicant would bo 
required to demonstrate that it was 
injured by the alleged .Mobil 
overr barges, unless the total amount of 
its claim was less than $5,000. Finally, 
we stated that we would not propose 
any procedures for second-stage 
refunds. i.e. the distribution of any 
remaining consent order funds after all 
meritorious claims of purchasers of 
Mobil products have ^cn paid. 

//. Comments on the Overall Procedures 

A number of parties filed comments 
on the overall framework of the 
proposed procedures outlined above. 

We shall discuss those comments first. 
However, most of the comments we 
received concerned the presumptions set 
forth in the Proposed Decision. Our 


analysis of the comments will thenrfore 
focus upon this aspect of the refund 
procedures. 

A. First Stage Procedures 

The comments we received 
concerning the first stage of the 
proposed Mobil special refund 
proceeding may be divided into two 
categories: those that treated the factual 
presumptions we proposed to make 
available to all applicants, and those 
regarding specific terms of the consent 
order and specific factual situations. We 
will address the more genera) comments 
first and then progress to the more 
specific comments. 

The general presumptions wc 
descril>ed in the Proposed Decision wore 
intended to be available to applicants 
for refunds regardless of the specific 
product (excluding crude oil) on which 
they would be basing their claim. Wc 
have received no comments regarding 
most of them—e.g., the "volumetric” 
presumption, the presumption of no 
injury for consignee agents, and the 
presumption of injury for regulated 
industries and agricultural cooperatives. 
Consequently, we shall adopt these 
without modification in the final 
procedures. We did. however, receive 
comments regarding the "spot 
purchaser” presumption, the '‘end-user" 
presumption, and the general concept of 
adopting presumptions of injury’ in lieu 
of requiring additional proof of injury 
from each individual claimant. Each of 
these comments will be discussed in 
turn. 

The National Council of Farmeis 
Cooperatives (NCF1.) requests that 
agricultural cooperatives be exempted 
from the general presumption that spot 
pun hasers of refined petnileum 
products and NCI^ suffer no injury from 
alleged regulatory violations. In support 
of this position, the NCFC cit4*s Husky 
Oil Co.. 13 DOE ? 85.045 at 86.114 h.3 
(1985). As that case specifies, 
agricultural cooperatives may rffceive 
refunds in this proceeding for spot 
purchases, but only to the extent a 
cooperative sold the products involved 
to its member-owners. See. e.g. Arcane 
Oil Co./Agway Inc.. 13 DOE 1 85,058 at 
88,152 (1985). 

The Air Transport Association of 
America—the trade association of 
domestic scheduled airlines—seeks 
clarification regarding the extent to 
which an end-user is required to 
establish injury. The Proposed Decision 
suggested a presumption that all end- 
users of Mobil products were injured. 
Any end-user of any Mobil product 
(other than motor gasoline) may rely on 
this presumption and need not submit 
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further proof of injury, pri)vi(ied I he 
business activity involved was not 
subject to the DOE price regulations. 
See, e,g.. Gulf OH Corp./Kerr McGee 
Corp.. 13 DOE ? a'»,204 (19B5). 

The State of Qilifurnia questtons the 
propriety of perniitling any applicant to 
subsfttute presumptions of injury for 
actual, individualized proof of Injuiy. ll 
maintains that presumptions may not be 
employed to replace the applicant's 
burden of proving it was injuanJ, but 
Hither may be employed only af|{?r that 
determination has been made. 

California's position is not suggested 
by the regulations. The Subpart V 
regulations specify: 

In t>5tiibl(sihing ulnnHunls and procedures 
for implementing refund distrihutiona. the 
Office of I feahngs and Appeals shall lake 
into account the destrubility of distrilMiting 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all uuUtanding 
claims. In order to do so. the standards fur 
evaluation of individual claims may Im* Utsed 
u|»on appropriate presumptions. 

10 CFR 205.282((7). This section and the 
relevant portion of the preamble to the 
Subpart V regulations clearly permit the 
adoption of presumptions that facilitate 
the refund process by promoting 
efficient, effective and equitable 
distribution of refunds to injured 
persons. See Fed. Energy Guidelines. 
Regululiuns Preambles 1974-19B1. 
t 40,408 at 40.979-43. That is exactly 
what the presumptions we are adopting 
are intended to accomplish. 

In a separate submission, the State of 
New lersey and the Communweahh of 
Pennsylvania concur with California in 
contending that Subpart V should 
irovide restitution to persons who have 
)€en unjustly deprived of pro^ierty or its 
value, and that those persons are by 
definition ultimate consumers, whose 
share of the refund is reduced each time 
injur>' is presumed rather than proven in 
an application. This position 
misunderstands the nature of the 
presumptions we proposed to adopt. 
Those presumptions are based on 010 * • 
years of experience in dealing with the 
petroleum industr>' and on factual 
findings resulting from our analysis of 
extensive data in refund proceedings. 
They do not find injury where none 
exists. Instead, they confirm our 
previous experience—namely, that the 
impact of a particular refiner's alleged 
overcharges was felt at all levels of the 
petroleum marketing chain, 'fhese 
States' position that the impact was fell 
only by ultimate consumers is not 
consistent with that experience, and 
they have not submitted any evidence 
whatsoever that would support it. 


The Petroleum MarktHers Asi.M>ciation 
of America (PMAA) addrcss4»s the 
presumption of injury fur small claims. 

In response, we wish to clarify that that 
presumption does not apply to 
applicants whose claims are based on 
motor gasoline purchases. Moreover, the 
$5.n00 limit on the presumption of injur>' 
fur small claims includes all refunds 
sought. For example, an applicant that 
claims a refund of over $5,000 liased on 
motor gasoline purcha&i*s may not also 
take advantage of the smuibclaims 
presumption in a refund claim based on 
purchases of other Mobil products. 

The PMAA also requests that we 
make findings and adopt presumptions 
based on those findings that would 
assist refund applicants basing claims 
on alleged motor gasoline allocation 
violations. The PMAA maintains that 
Mobil was not allocating motor gasoline 
to its purchasers in accordance with the 
DOE allocation regulations. It bases this 
assertion on information contained in a 
memorandum that it received from the 
DOE s Office of Special Counsel 
pursuant to a Freedom of information 
Act request. That memorandum states 
that two of the eleven largest refiners in 
the United States were allocating 
products in a manner similar to the 
other nine but were not apparently 
experiencing the same supply shortfalls 
as the others. These two firms were not 
identified in the memorandum, nor was 
the reason for this apparent dichotomy 
identified. Through statistical analysis, 
the PMAA attempts to demonstrate that 
these two refiners were not complying 
with the allocation regulations and that 
one of the two allegedly non'Complying 
firms was Mobil. We have carefully 
examined these comments, but we do 
not find the material a sufficient basis 
for making a factual finding that would 
support a new presumption. Nor did the 
Office of Special Counsel with 
knowledge of the same information, 
determine that the same data indicated 
non-compliance, and it apparently took 
no enforcement action against any of the 
eleven refiners. As a result, no special 
rules fur allocation claims will be 
developed, and the precedents 
established in other refund proceedings 
involving allocation claims will 
generally apply. See. eg.. Tenneca Oil 
Co./Reseat fuels. Inc,. 10 DOE 
t 85.012 (1962). 

The remainder of the comments 
received pertaining to first-stage 
procedures are more specific in their 
focus. For example. Union Carbide 
Corporation requested clarification that 
natural gos liquids are indeed a product 
on which a refund claim may be based 
in this proceeding. The firm is correct. 
Any product purchased from Mobil 


during the consent order period that was 
covered by the Mandatory Petroleum 
Price and Allocation Regulations may 
form the basis for a claim, but only for 
the period during which it was covered 
by those regulations. Accordingly, since 
NGI.S were subject to the regulations 
from March 6,1973 through )anuur>' 27, 
1981. refund claims may based on the 
volume of NGLs purchased from Mobil 
during that period But see Pionet't 
Corp./Phillips Petroleum Co.. 13 DOE 
II 85.175 at 88.473 n.2 (1985) (ethane 
volumes excluded from natural gas 
liquid product purchases). The dates of 
price and allocation controls for each 
product are set forth below in Section V. 
"I low To Apply for a Refund." 

The State of Illinois requested that we 
include in our special refund procedures 
confirmation that Mobil will assist 
applicants in identifying the volumiM* 
they purchased directly from the firm. 
Mobil has Ix^en extremely coopenitive 
in its dealings with OH A. and we 
anticipate that ll will continue to 
provide assistance in this proceeding, hs 
the consent order provides. We will, 
however, require that applicants make 
every effort to obtain their purchase 
volumes from their owm records or other 
sources. Mobil's assistance may be 
sought only if this material is not 
available. On a case-by case basis we 
may request a refund applicant to 
submit a statement of its efforts in this 
regard prior to requesting Mobil's 
assistance. 

The final comment regarding first- 
stage procedures was received from the 
former operator of a Mobil gas station in 
California. This commentcr argued in 
favor of his receiving a refund larger 
than one based on the proposed 
volumetric refund amount. Although it 
would be inappropriate to rule on the 
validity of this potential applicant's 
claim at this time, we reiterate that all 
presumptions, including the volumetric 
presumption explained above, arc 
rebuttable. 

Finally, wc note that no comments 
were received that addressed our 
solicitation of suggestions for obtaining 
or reinterpreting data concerning 
prcHlucts other than motor gasoline. 
Consequently, for all other products, we 
wilt adopt the proposed refund 
procedures without modification. 

B. Second Stage Procedures 

The comments concerning this urea of 
the proposed procedures—that is, the 
distribution of indirect restitution after 
all refunds based on purchases of Mobil 
products have been made—were 
received from representatives of stale 
governments and groups of states. 
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I iowever. we did not propose any plan 
of indirect restitution in this procc^ing. 
and do not intend to at this juncture. 
Therefore, any discussion of this issue is 
premature. 

///. Comments on the Proceiiurtfs for 
Crvde Oil Claims 

Some comments addressed our 
proposed procedures for distributing 
ronsent order funds attributable to 
alleged violations of the crude oil 
regulations. In general, they challenge 
the DOE Statement of Rcstitutionary 
Policy that was published in the Federal 
Register on July 2.1965.50 FH 274(K) 

(July 2. 1985). 

A submission received from Mobil, 
however* while opposing the adoption of 
the Policy Statement in Subpart V 
[>ro€eedings in general, contends that 
the issue should be considered 
irrelevant to the present proceeding. 
Ik>cause we found in our Proposed 
Decision that no significant issues in the 
Consent Order concerned the crude oil 
rt^gulatioos, it maintains that we could 
exclude all crude oil claims in this 
proceeding. 

in the Proposed Decision we stated. 
’ERA indicates that a small portion of 
the alleged overcharges might be 
attributable to alleged crude oil tier 
violations during the [consent order] 
period.'* Proposed Decision, 50 FR 32273 
n.4. We hove re-examined the 
allegations of the Proposed Order of 
Disallowance and the various Proposed 
Remedial Orders that were settled by 
the April 19.1984 consent order. We 
have now determined that the vast 
majority, if not all. of the alleged crude 
oil violation relate to alleged 
overstatements of landed costs in 
intcraffiliate transfers of crude oil. This 
type of alleged violations did not 
involve a tier miscertificution and 
therefore its impact was not spread 
among all domestic refiners by the 
Entitlements Program, 10 CE"R 211.67 
11981). 

In view of the foregoing, w e will 
diminale the proposed refund pool for 
crude oU applicants and combine that 
money with the rest of the consent order 
fund. This money will be available to 
purchasers of Mobil reflncfd products 
during the consent order period. The 
comments challenging the proposed 
application of the DOE Restitutionary 
Policy Statement are therefore irrelevant 
to this proceeding. 

IV. Comments on the Procedures for 
Motor Gasoline Claims 

In OUT Proposed Decision, we 
established rebuttable presumptions for 
purchasers of Mobil motor gasoline 
based on their positions in the chain of 


product distribution. Under this 
mechanism, an applicant would need to 
provide only proof of the volume of its 
motor gasoline purchasers from Mobil 
and would be eligible for o refund 
calculated as follows: (t) Purchase 
volume times (it) presumed level of 
injury times (iii) the volumetric (per- 
gallon) refund. In the alternative, any 
applicant could present evidence that it 
should receive a refund larger thon one 
bused on these presumptions. If. 
however, an applicant submits evidence 
that, although intended to support a 
larger, non-presumption-based claim, 
instead fails to demonstrate the 
requisite Injury, no refund will be 
granted. This is because the level-of- 
distribution presumptions are based on 
general factual findings; if an individual 
applicant's record contains evidence 
contrary to those presumptions, we 
cannot ignore that evidence,* 

Comments received regarding the 
Icvel-of-distribution presumptions for 
motor gasoline purchasers fell into tv» o 
categories: those that challenged the 
method used for developing the 
presumptions and those that presented 
refinements of the proposed method. 
The first group of comments, concerning 
the appropriateness of using the 
proposed methodology at all, were 
submitted by the State of California and 
purport to rely on the Report of the 
Office of Hearings and Appeals in 
Department of Energy Stripper Well 
Exemption Litigation. MDL No. 378 (D. 
Kan. Rlcd July 21.1985): 50 E'R 27,400 
(July 2,1985); Fed. Energy Guidelines 
i 90.507. Those comments urge that we 
reject any presumptions bas^ on an 
analysis of pront margins, together with 
other factors, in favor of the type of 
marginal economic analysis that is set 
forth in the OH A Stripper Well Report. 

We will not adopt the suggestions set 
forth in the comments discussed above, 
since the analysis set forth in the OHA 
Stripper Well report is inapplicable to 
this case. The marginal economic 
analysis contained in that report 
focused on the impact at the refiner 
level of crude nil cost increases that 
were dispersed throughout the entire 
domestic reFining industry through the 
operation of the Entitlements Program. 
10 CFK 211.67 (1981). The evidence 
presented in that case did not address 
the situation of overcharges committed 
only by a single renner. Nor did it 
address cost increases faced only by an 


* Wr MckixmtMise thal Ihts pwifion rrprp««nl» • 
Ucpunurr from lh« poiUion wv nuiiittaim^ Hi 
»rvrral Atnwo rrfufid drirrmlnatlons. See 
SixmUrd Oil Co. StflncUrtl. 12 

UOK t S5.124 (19S4). StufMl4rd OtI Co. |lndi«nji)/ 
|ohn (UKoniito. II DOF. 1 R5.I21 |IB83). 


individual firm and the impact of those 
increases on its downstream customers. 
Therefore, California has not shown thal 
the conclusions based on marginal 
economic analysis should be extended 
to this case. 

We also received comments from the 
PMAA and Energ>’ W^atch. Inc., a 
representative of individual retailers, 
that suggest a number of technical 
modifications to the methodology we 
proposed for establishing level-of- 
distribulion presumptions for purchasers 
of Mobil motor gasoline. Examples of 
the type of modification suggested 
include using a different month for 
beginning the analysis (we started with 
July 1975. the first month for which wo 
have data), using a different measure of 
significance for profit margin declines 
(we determined that a decline of less 
than one-tenth of one cent was 
insignificant during the last 13 months of 
the period), and considering the 
possibility of partial absorption and 
partial passthrough in a given month 
(we determined that if jobbers and/or 
retailers suffered injury in a month, 
consumers absorbed no injury in that 
month). Each of these suggested 
changes, if adopted, would result in 
additional refunds to the groups 
proposing them. 

E'er the reasons explained below, we 
have decided not to adopt most of the 
modifications suggested by the two 
marketer groups. iTiey do not refine or 
simplify the presumptions we have 
proposed. They in essence attempt to 
recalculate the presumed levels of injury 
in the gasoline marketing chain by 
reinterpreting the price and volume data 
referred to in the Proposed Decision. 
ITiose data formed part of the basis for 
our proposed presumptions, but other 
factors were also considered In making 
those judgments, including concerns of 
equity and administrative efficienc:y% our 
intimate knowledge of the industry and 
our experience in prior refund 
proce^ings. Not surprisingly, each 
adjustment they seek would increase the 
share of the motor gasoline refunds 
available to the jobbers and retailers 
who suggested them, and decrease the 
funds Available for other claimants, 
notably consumers. The proffered 
adjustments would not. however, create 
presumptions that are more accunitc or 
reliable, nor would they increase the 
level of sophistication of the underlying 
analytical judgments. For example, the 
adjustments urged by the PM.AA are 
mostly expressed in terms of 
mathematical manipulations which 
would purportedly improve the accuracy 
of our calculations. But this approach 
ignores the fact that the calculations 
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themselves are part of an integrated 
judgment rather than an econometiic 
analysis which can stand alone. As the 
United States District Court for the 
District of Columbia has noted* * 
"Restitutions is never an exact science/* 
S.O.S. Gasoline Enterprises, fnc. k 
IX)E, No. Civil 80-3277. Fed Energy 
Guidelines f 28*221 (D D.C. July 8,1981). 

Two proposed modifications of our 
suggested presumptions should be made. 
These modifications, like those we have 
rejected, do require adjustment of the 
percentages of the presumptions of 
injury. They differ from the others, 
however, in that their adoption would 
increase the accuracy of our 
presumptions. In each case, the 
proponents have correctly indicated that 
our analysis was based on inaccurate 
assumptions and we will modify our 
analysis and its resultant presumptions 
of injury accordingly. 

The PM/\A correctly pointed out that 
the injur>* findings made in Anwco for 
motor gasoline retailers, which was 
based on an analysis of data for the 
period July 1975 through December 1979. 
are not applicable in this proceeding. In 
that case, a presumption of injury was 
established based upon analysis that 
showed that Amoco retailers were 
injured in 21 of the 53 months analyzed. 
However. 15 of those 21 months were 
considered months in which injury 
occurred for rtidsons based in part on 
the fact that Amoco's prices to retailers 
at those times were "more consistently 
higher than the national average prices 
than during any other portion of the 
consent order period which we 
examined.** Amoco, 10 DOE at 88.212. 
Therefore, the 15 months in question 
were determined to be months of 
retailer injury not entirely because of 
the national average price data, but 
rather in part due to Amoco^specific 
information. Clearly, the determination 
in Amoco regarding these 15 months 
cannot be directly applied to this 
proceeding. We have reviewed the 
Mobil and national average price data 
available on sales to retailers and 
cannot draw a similar conclusion 
regarding MubiFs prices to retailers for 
the same period. Consequently, wc 
conclude that retailers of Mobil motor 
gasoline were not injured during that 15- 
month period. Nevertheless, our 
analysis set forth in the Proposed 
Decision confirms that retailers were 
injured in six months during the 53- 
month period July 1975 through 
Decembi!r 1979.^ and the presumption of 


* Actunlly. rrUUi*n iniurvd in 12 monthi. 
However, in (hote month* injury ootairmi elio al 
Ihr jobber leveL We bave therefore apportioned 
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injury will be adjusted accordingly. The 
resulting recalculations of retailer injury 
are set forth below in Section V, ’ilow 
To Apply for a Refund.” 

The second modification that wc will 
make to our motor gasoline findings is 
based on comments we received from 
the PMAA and Energy Watch. As 
proposed, the levefofdistribution 
presumptions drew no distinctions 
between jobbers who sold to retailers 
and jobbers who sold directly to 
motorists and other end-users, nor 
between retailors who purchased motor 
gasoline through jobbers and those who 
purchased directly from Mobil. The 
commenters have stated that the vast 
mojority of motor gasoline passes from 
Mobil to motorists and other consumers 
through only one intermediate supplier 
and rarely through both jobber and 
retailer. Mobil has verified this 
contention. Telephone conversation 
between Gail F. Schulz. Senior Attorney, 
Mobil Oil Corporation, and William 
Schwartz. Slaff Attorney, OHA. October 
17,1985. Consequently, we have created 
additional level-of-distribution 
presumptions (see Section V.B. below) 
for dislributors and retailers who 
purchased Mobil products directly from 
Mobil and sold directly to endnisers.^ 
These new presumptions have been 
derived from calculations made in the 
same manner as all other level-of- 
distribution presumptions, that is. by 
analyzing months in which profit 
margins diminished. 

V. How To Apply for a Refund 

The information that refund 
applicants should furnish is set forth 
below. In Appendix A we have set forth 
a suggested format that applicants will 
find useful in organizing the required 
information. We will, however, accept 
all applications that contain the 
necessary information. 

A. All Applicants 

1. Each applicant for refund should 
begin with the caption **Application for 
Mobil Refund** and the case number, 
HEF-0508. Applicants should print or 
type all information. 

2. Each applicant should furnish the 
name and address it was using during 
the consent order period, January 1,1973 
through January 27,1981. If the applicant 


one-luilf of tKt injuty durinj^ Iho 12 moiith period Ui 
reUilera end ooe^ialf lo jobberm. 

* Wc will not, however. CTCcte c dKTvrcfil 

pmtimod level of Injury for jobben who eotd 
di/eclly lo molorkU Ihimisb their own retell ootleU. 
AithcM^ they mey have incurred merstnany blgher 
ootU then the retiiilert with whom were in 
direct competition, they were able lo pundiete 
motor geMdinc el lower prioet. fobhen who retailed 
yaioline mey elect the eppropriete level-of- 
diatribotion presumption. 


was a business firm, it should furnish 
any and all other names under which it 
had operated during the consent order 
period or for whatever shorter period 
for which the claim Is being filed. 

3. The application for refund should 
contain the name, address and 
telephone number of the person who 
prepared the application, as well as the 
name, address and telephone number of 
a "contact person” who is familiar with 
the facts set forth in the application, if 
different. Unless otherwise specified, the 
refund check will be issued lo the 
"contact person.** 

4 . Each application should set forth 
the name, address and telephone 
number of the supplier who sold the 
applicant the volumes of Mobil product 
for which a claim is being filed. If the 
supplier was a reseller, the applicant 
should state whether the reseller was 
supplied directly by Mobil, if the 
product was purchased directly from 
Mobil, the applicant*8 customer 
identification number and Its sales 
representstive*s name and telephone 
number should be provided. If the 
product was not Mobil-branded, the 
applicant should explain why it believes 
that the purchased volumes were Mobil 
product 

5. The application should include a list 
of purchase volumes, by month and by 
pn^uct. for all gallons for which a 
refund claim is ^ing made. This volume 
figure should include only volumes 
purchased while the particular product 
was subject to federal price controls 
during the consent order period. 
Therefore, claims may be filed only for 
purchases made after March 6.1973 and 
before the date of decontrol for a 
particular covered product. The covered 
products and their dates of decontrol are 
listed below: 



All grades of motor gasoline may be 
combined when reporting monthly 
volumes of motor gasoline. Monthly 
volumes of oil other products should be 
reported separately. The volumes should 
be reported in gallons, not in dollars 
paid for the pr^uct. No invoices need 
be submitted with the application: 
however, the applicant should keep itK 
supporting material in a convenient 
place at least until it has received its 
refund. We regularly make spot checks 
of applications, us well as request 
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documentation in certain cases, and we 
may request copies of invoices or other 
more detailed supporting material in any 
case. 

6. 'the application should state the 
total gallonnge for which a refund is 
being requested. Refund applications for 
amounts less than $15.00 will not he 
processed. We will dismiss all refund 
applications that, after we have 
computed the refund amount due the 
applicant, result In a refund of less than 
Sl5i)0. As we noted in the Proposed 
Decision, it is extremely unlikely that 
individual motorists made sufficient 
purchases of motor gasoline to w'arrant 

a refund at or above the $15.00 level. See 
1 Yoposed Decision. 50 FR 32276. 
Consequently, individual motorists will 
in all probability not be able to qualify 
for a refund. 

7. The applicant should report 
whether it is or has been involved as a 
party in DOE enforcerpent actions or 
private damage actions under section 
210 of the Economic Stabilization Act of 
1970. If an action has terminated, the 
applicant should furnish a copy of any 
final order issued in the mutter. If an 
action is ongoing, the applicant should 
briefly describe the action and its 
current status. Of course, the applicant 
is under a continuing obligation to keep 
OHA informed of any change in status 
during the pendency of its application 
for refund. Sec 10 CFR 205.9(d). 

8. The application must contain a 
i»:gncd statement that the applicant 
swears (or affirms) that all of the 
information furnished in the application 
is true and accurate to the applicant's 
best knowledge, and that the signer 
understands that anyone who is . 
con\4cted of providing false information 
to the federal government may be 
subject to a jail sentence, a fine, nr both. 
See 18 U.S.C. 1001. 

9. A copy of the application will be 
made available for public inspection in 
our Public Docket Room. If there is 
confidential information in an 
opplication. the applicant should submit 
the original application and two copies 
of a version with all confidential 
information deleted. If the application 
docs not contain any confidential 
information, the applicant should submit 
one copy in addition to the original. 

10. Each application must be 
postmarked no later than May 1.1986. 

B. Motor Gasoline Claims 

The information that a motor gasoline 
applicant should submit in addition to 
that listed above will depend upon 
Hhethor it elects to have its application 
analyzed using the presumption 
i^pplicable to It, The formula for 


calculating a refund using the 
presumption method is as follows: 

Amuiinl of it* *fund ■ Applicant's purchusa 
volumes x Applicable lcvet of>dlstributlan 
presumption percmluge x Volumotric 
uroounl ($.000388 per gallon) * 

The following chart lists the 
applicable level-ordlstribution 
presumptions of injury; 


d caunbuoon 
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The above presumptions represent the 
presumptions described in the Proposed 
Decision «s modiHcd In Part IV of this 
Decision and rounded for ease of 
administration. A motor gasoline 
claimant that elects to use these 
presumptions in filing an application for 
refund needs supply only the following 
information: 

1. The information listed under "All 
Applicants." 

2. A statement that the applicant 
elects to use the presumption method for 
calculating injury and its refund. 

3. llie claimant's applicable levcbof* 
distribution percentage, or a statement 
that the claimant is unable to determine 
its level of distribution. 

An applicant for a motor gasoline 
refund that does not elect to take under 
the presumptions must demonstrate that 
it was injured by the alleged 
overcharges. Applicants that fail to 
make that showing will in any event 
receive the presumption level of refund.’ 

The information that the wholesaler 
or retailer applicant must supply for us 
to anal>^c its application Is as follows; 

1. The information listed under "All 
Applicants." 

2. A statement that the applicant does 
not elect to use the presumption method 
to calculate its injury and its refund. 

3. The applicant's monthly, non- 
cumulative "banks" of unrecouped 
increase of product costs, from 


*Thit figure b dertvrd by dividuig the $27 million 
tuUbmmt amouAi by Mobil'i salrt volume of 
coatrullud rrfiiked pr^ucU during thr ocnuenl order 
period (89,671,310.000 galloov). To (hit amount will 
be adcM • propoiiionate tbara of lh« tccnied 
Intcrett In the Mobile tmatm account. 

* Due |o the rebuttable preiumplioni of non*lnlury 
with retped to consignee ogentj and spot 
purchaem. applicanli in theoe categories Mill not 
reoeira refund booed on the motor guooline level* 
of-dioirtbution injury preoumpUono if they fail to 
eeteblish injury. See IVoposed Decioion. SO FR 
32274 


November 1973 through July 14.1979 for 
retailers and through April 30.1980 for 
wholesalers. See Champhin Oil Co^ 13 
DOE 185.119 at 88,329 n.2 (1985) 
(banking provision for retailers 
eliminated); Tenneco Oil Co./UniU'd OH 
Marketers. 12 DOE 185.051 at 88,155 n.3 
(Imnking requirement fur resellers 
eliminated]. 

4. If the applicant had only one 
supplier, the application should list by 
month the volume of product and the 
prices at which the applicant purchased 
and sold the Mobil motor gasoline. For 
example: May 1975, purchased product 
at 34.4 cents per gallon and resold it at 
38X) cents per gallon. 

5. If the applicant had more than one 
supplier, the application should include 
the names of those suppliers, the 
Volumes purchased from each supplier 
during each month of the refund period, 
the monthly prices paid to each supplier 
and the price at which the product was 
sold. 

6.1'hc claimant should also state 
where the price information supplied for 
Item 4 or 5 come from (i.e., books, 
invoices, etc.) and indicate where those 
records are located. 

C. Claims Based on Other Products 

In addition to the information listed 
under "All Applicants." an applicant for 
refund based on Mobil products other 
thon motor gasoline must submit 
evidence to establish that it was injured 
by the alleged overcharges. For 
example, a firm may submit market 
surveys to show that price increases to 
recover alleged overcharges were 
infeasible.* 

Another method a claimant may use 
to establish that it absorbed the alleged 
overcharges is to submit the information 
listed as Items 1 through 6 for non- 
presumption^type motor gasoline 
claimants. However, certain types of 
applicants need not make the 
demonstration of injury described 
above. Tltese groups of applicants 
include end-users (that is, applicants 
that do not resell the refined products 
they purchase), regulated industries 
(such as public utilities) and agricultural 
cooperatives. In addition, applicants for 
refunds of less than $5,000 exclusive of 
interest, need not submit any additional 
evidence of injury beyond the volumes 
of Mobil products purchased. 


* Large purchaaen of NCLa thoold fuppty 
appropriate market lurvey data. See .\atjonal 
Iklium Carp./Atlantic Richfield Ca, 11 POR 
f 65.237 (1984). 
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I). Claims Based on Alleged Allocation 
Violations 

Allocution claimants should furnish 
all of the information listed under **AII 
Applicants** except for Item 5. For this 
item, allocation claimants should 
instead furnish information as to the 
circumstances under which the alleged 
Mobil obligation to supply arose, the 
volumes not offered to the applicant, 
and the injury suffered by the applicant 
os <1 result |e.g., lost profits due to 
inability to obtain substitute products, 
losses caused by purchasing higher- 
priced products, etc). Allocation 
claimants should previously and 
cnniemporaneously have complained 
almul the alleged allocation violation by 


filing a compldint with the DOE. a state 
agency, or a state or federal court. This 
pre\ious complaint should be described 
in the application. 

V7. Conclusion 

In the foregoing determination we 
have review^ the refund procedures 
that we tentatively adopted in our July 
30.1985 decision in light of the written 
comments wc received during the 30>day 
comment period. We discussed all of the 
comments and made adjustments to our 
proposed methodology where 
warranted. We have concluded that we 
should adopt as final the first-stage 
procedures set forth in the presimt 
Decision and Order. We shall set May 1. 


1986. US the deadline for riling 
applications for refund for a portion of 
the Mobil settlement fund, a date more 
than 90 days after the expected Federal 
Register publication of this Decision and 
Order. Sc^ 10 CFR 205.283(bJ. 

It Is Therefore Ordered That: 

(1) Applications for Refund from the 
funds remitted to the Department of 
Energy by Mobil Oil Corporation 
pursuant to the consent order executes) 
on April 19.1984 may now be Tiled. 

(2) All applications must be 
postmarked no later than May 1.1986. 

Dated: December 24.1985. 

George B. Brmmay. 

Director, OffU^of fiearings andAppeah. 
■iUJilO coot •4S(M» M 
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APPENDIX A 

APPLICATION FOR MOBIL REFUND—HEf-0508 


1. Information on applicant at time of purchases; 

Name(s): _ 

Address: 


Type of applicant (retailer, end-user, jobber): _ 

2. Infoimation on contact person (who will receive refund made 
payable to applicant above unless specified otherwise): 

Name: __ 

Current Address: 


Ce 1 epho'ne Number; ( ) 

Information on peisoii who prepared application (if different) 

Name: _ 

Address: _ 


Te1ephone Number; ( ) 

4 Total yallonage for which refund requested (combined total of 
all schedules per Item 11): __ 

5. Were you supplied by Mobil directly? _ Yes _ No. If 

yes, please provide information on sales representative in 
Item 6 and provide Mobil customer number here: _ 

6. Information on applicant's supplier: 

Name; _ 

Address: _ 


Te1ephone Number; ( ) 

7. FOR MOTOR GASOLINE CLAIMS ONLY: 

Do you elect the presumption method for calculating injury 

and your refund? _ Yes _ No. If not, please consult 

Decision for requirements. If yes, what 

level-of-distribution percentage do you claim? (Check one 
below.) 

Non-commission wholesalers 
_ — selling to retailer (35%) 

_ — selling to others (except to motorists) (45%) 

Retailers 

_ — supplied through wholesalei (20%) 

_ — supplied directly by Mobil (30%) 

Consumers 

_ — supplied through intermediate supplier(s) (60%) 

_ — supplied directly from Mobil (100%) 






































53478 


Federal Register / Vol. 50. No. 251 / Tuesday, December 31,1985 / Notices 


8. Was the product you bought Mobil-branded? Yes No. 

If not, please attach an explanation why you believe that the 
product came from Mobil. 

9. If you were a reseller, were you at any time between 1973 and 

1981 a consignee agent? _ Yes No. If yes, when 

were you a consignee agent? From _ to _. 

10. Have you been a party or are you currently a party in a DOE 

enforcement action or private § 210 action? Yes 

_ No. If yes, please attach an explanation (see Decision 

for details). 


11. On attached schedule please provide purchase volumes of Mobil 
products for each month of the period for which you claim a 
refund. Do not include any purchases of products after their 
date of decontrol (see below). Attach a separate schedule 
for each product on which you base your claim. You may, 
however, combine volumes of all grades of motor gasoline on a 
single schedule. Volumes of products may be included if they 
were purchased after March 6, 1973 and before: 

J^€m Decontrolled 


Motor gasoline and NGLs 
Butane and natural gasoline 
Aviation gas and jet fuel 
Naphthas and naphtha-based 
jet fuel 

Middle distillates 
Residual fuel and related 
products 


January 27, 1981 
January 1, 1980 
March 1, 1979 

September 1, 1976 
July 1, 1976 

June 1, 1976 


I swear (or affirm) that the information contained in this 
application and its attachments is true and correct to the best of 
my Imowledge and belief. I understand that anyone who is 
convicted of providing false information to the federal government 
may be subject to a jail sentence, a fine, or both, pursuant to 18 
U.S.C. § 1001. I understand that the information contained in 
this application is subject to public disclosure. 


Date 


Signature of Applicant 


Title 


























MONTHLY PURCHASE VOLUMES FOR _ (product) 
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117- 50808 

161_51709 

166-,-49881, 50008. 52534 

167- 49861, 50925. 52534 

209. 50316 
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51782 
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.-49551 


52963 


38 CFR 

3 . _50615,52774. 53314 
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19. 50632 

21_50632-50642 

39 CFR 

10. 49387. 49689. 60905 

111_—49689 
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111-52534,53342 

3001. 52803 

40 CFR 

2_ 51654 

52—.-49389. 50906. 50906, 

51250,51521,52327-52326, 
52460,52461 

60-.,.—..53108 

62.. 52920 

81_51251,52922 

86,_53454 


121 _ 

180_ 

261_ 

271_ 


_52923 

—49690. 51056 

_60789, 53315 

_53315 


305.—_ 51196 

306_51205 

421_ 52775 

712._—__50910 

716___50910. 52923 

799.-:....51683. 51857, 53145 

PropoMd RuIm: 

61_ 62410 

52- 51262. 51887, 52336. 

52805 

60 . 49442.53115 

61 _52422. 62880 

81—_51416. 51887, 53159 

86_ 51559 

122-_— _49904 

124 ___-_49904 

125 . 49904 

131. 52540 

141-49423 

166_ 50643 

180_ 49705, 50643. 52964, 

53348 

261.-.51264 

264 _51264 

265 _51264 

271_49561. 49947. 49949, 

53159 

300-_ 53448 


.53348 


435.. 

766...51794 

798 ..52338. 53160 

799 . 49663. 61888. 52338. 

53160-53166,53348 


41 CFR 

101-40—__ 

PropoMd Rules: 
in5^«7 

. 49551. 49845 

528^6 

42 CFR 


52p, 

_ 49802 

55 # 

_ 53158 
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Proposed Ruiee: 

67_49951 

205 

_50791 

..50618 

,50610,53167 

49959 

45 CFR 
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___49552 

305-. 

..49392 

46 CFR 

10....™... 

..52329 

306—.__ 

.——50165 

309 . 
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52808 
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52808 
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97- 49555 

Proposed RuIm: 

Ch, l,„.50316, 51693 

2-51420 

21- 51420 

-50181 

43- 49423 

64. 50182 

68 . 51893 

69 - 50183,52964 

73 .49426-49428. 49565, 

49566.49707,49863.50329, 
51265-51269,51432-51434, 
51580-51662.51564.51712- 

51717.52806.52971 

74 . 51420 

76- 52808 

78- 51420 

94- 51420 

100 - 52543 


212. 

217. 

-50888 

....50888 

218. 

__50888 

219._ 

____50888 

225_ 

391_ 

-- .*.,..50888 

..... 49849 

1039„.. 

-™.52926 


PropoMd Rule*: 


Ch. X -- 61565. 52972 

171 - ^..49866 


177_ 

... 49666 

178__ 

_49666 

iao_. .. . 

. 49866 

192_ 

195._ 

,.49429. 49575 
«*,. 49429 

571_ 

_52544 

1039_ 

>..49576. 52973 


1312.*.....*..63168 


48CFR 


Ch. 24.. 

__52781 

4_ __ 


5 . 



6 .... 62428 

7 ....52428 


10 __ 

__ 52428 

13_ 

-52428 

15_ 

-52428 

17 - :_ 

, 52426 

19_ 

___ 52428 

34. 

. ..52428 

SP . 

. 52426 

214___ 

_53324 

215__ 

.53324 

227_ 

..53324 

25^,. 

_53324 
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51364 

514-. 

... 50169 

525.___ 

____52780 

536_ 

___.*,..50170 

552. 

„ 501T0 

553_ 

_. , ,, 51394 

701_ 

-50301 

702.. 

-50301,52780 

705. . 

__ 51395 

706,-.-.. 

_51395 

715. .. _ 
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731™_ 

___50301 
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_ .. .50301 

737. 

__50301 
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50301, 53325 
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RropoMd RuIm: 
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...____ 50502 
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.49662. 51776. 52727. 
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..51436 
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, 51438 

519. 

- —. 51438 

553_ 

___..*,51435 
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...49819 

5252.«,.., 

__ 49819 

5350.. 

__49708 

49 CFR 


1. 

.. 52467 

90. ... 

>**.«... 49930 

171_ 

-49393. 52925 

173_ 

...49849. 52926 

175_ 

..49393 


50CFR 


10. 

...52886 

13_ 

_ _ fi2ftAfi 

14_ 

..52S86 

17_ 

50304. 50726. 50792. 
51251,51867 

ia_ 

--52348 

20_ 

....49695 

216.,-,. 

. ..49696 

227_ 

....51252 

611_ 

_____,*49852 

652. 

49852. 49931.51533. 

51870 

663-..,. 

..50309, 53326 

en_ 

_49653. 50793. 61533 
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.—--49852 


PropoMd Rule*: 

14__49709. 52809 

17_ 49868. 49967, 49970. 
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20.. 
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49582. 51436 
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,61438 

655 .. 

656 _ 

-- 50186 

.50928 

663. 

40500 

* 


LIST OF PUBLIC LAWS 
Lasl list DtBcember 27, 1965 
This is a continuing list of 
public bdks from ths curront 
session of Congress which 
have become Federal laws. 
The text of taws is not 
published in the Federal 
Register but may be ordered 
in individual pampNet form 
(referred to as '*8lip lavrs") 
from the Superintendent of 
Documents. U S. Government 
Printing Office. Washington. 

DC 20402 (phone 202<275- 
3030). 

H.R. 2391 / Pub. L. 99-211 
To authorize the Administrator 
of General Services to collect 
additional contributx>ns of 
money provided to him by 
private individuals or 
organizations for the ^far>cy 
Hanks Center. (Doc. 26. 1965. 
1 page) Price: $1.00 


H.R. 2542 / Pub. L. 99-212 
Designating the building 
located at 125 South Stale 
Street. Salt Lake City. Utah, 
as the ’*WaHace F. Bennett 
Federal Building'*. (Dec 26. 
1965. 1 page) Price: $1.00 
H R. 2699 / Pub. L. 99-213 
To designate the United 
Stales Courthouse In Tucson. 
Arizona, as the **James A. 
Walsh United States 
Courthouse". (Dec. 26. 1985. 
1 page) Price: $1.00 

H.R. 2903 / Pub. L. 99-214 
To designate the Federal 
Budding and United States 
Post Office located in 
Philadeiphia. Penosytvania. as 
the "Robert N.C Nbt. Sr.. 
Federal Bmiding and United 
SUtes Post Office". (Dec. 26. 
1985; 1 page) Price: $1.00 

H.R. 3003 / Pub. L 99-215 
To authorize the Secretaiy of 
the Interior to convey certain 
land located In the State of 
Maryland to the Maryland- 
National Capital Park and 
Planning Commission. (Dec. 
26. 1965; 3 pages) Price: 
$1.00 

HJt 3719 / Pub. L. 99-216 
District of Columbia Revenue 
Bond Act of 1985. (Dec. 26. 
1965; 1 page) Price: $1.00 

H.R. 3837 / Pub. L 99-217 
SenterKing Reform 
Amendments Act of 1985 
(Dec. 26. 1965; 1 page) 

Price: $1.00 

H.R. 3914 / Pub. L 99-218 
To preserve the authority d 
the Supreme Court Police to 
provide protective services for 
Justices and Court personnel. 
(Dec. 26. 1985; 1 page) 

Price: $1.00 

HJ. Res. 495 / Pub. L. 99- 

219 

To provide for the temporary 
extension of certain programs 
relating lo housing and 
community devetopment and 
for other purposes. (Dec. 26. 
1985; 3 pages) Price: $1 00 

8J. Rea. 189 / Pub. L 99- 

220 

Designating the week 
begir^ng January 12. 1986. 
as "National Fetal Alcohol 
Syndrome Awareness Week". 
(Dec. 26. 1065; 2 pages) 
Price: $1.00 

8. 1729 / Pub. L. 99-221 
Cherokee Leasing Act (Dec. 
26. 1965; 2 pages) Price: 
$1.00 
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LIST OF ACTS REQUIRING PUBLICATION IN THE FEDERAL REGISTER. 1984 

Additions to Table IlL February 17.1984 through November 8.1984 

This table lists the subject matter, public law number, and citations to the U.S. Statutes at Large and U.S. Code for those 
acts of the second session of the 98th Congress which require Federal agencies to publish documents in the Federal Register. 
Table III appears in the CFR Index and Finding Aids volume revised as of January 1,1986. 


Description of Act 

PaKjte Indian Tribe ol UT. lands in trust... 

Shipping Act ol 1964.... 

Pueblo de Cochili, lands in trust.... 

Bon Secour Nattooal WikNrle Refuge, addibona) lands... 
Defidl Reduction Act of 1964 .. 


Christopher Columbus Quincentenary Jubilee Commission __ 

Education for Economic Security Act___....___ 

Hoover Power Plant Act of 1964___ 

IQinois and Michigan Canal National Hohtage Corridor Act of 1964_ 

Box Elder County. UT. land conveyance________ 

Zuni Indian Tribe, larxl conveyance........____ 

Department of Commerce. Justice, and State, the Ju^ciary. and Relat¬ 
ed Agencies Appropriation Act 1965. 

Drug Price Competition and Patent Term Restoration Act of 1984..™....... 

California Wi(idefr>ess Act of 1964. ..A _______ 

Florida Wiklemess Act of 1983-....__ 

Older Americans Act of 1984............. 

National Cooperative Research Act of 1964..™..,.™™^..,......... 

Continuing appropriatiorts for fiscal year 1985. and for other purposes™. 


Federal Timber Contract Payment Modification Act... 

Uricoln County. NV. land wittxirawals.... 

National Archives and Records Administration Act of 1984...„.„™... 

Marine Sanctuaries Amendments of 1964.i_ 

Old Age Assistanoe Claims Settlement Act... 

Education Amendments of 1984.........___ 

Department of Defense Authorization Act, 1965. . ...... 

Veterans* Dioxin and Radiation Exposure Compensation Standards Act.... 

Motor Vehicle Theft Law Enforcemcmt Act of 1964_ . i . 

Wetlands Loan Act oxtensioo_________ 

Motor Carrier Safety Act of 1964____ 

Chattahoochee River National Recreation Area. OR____ 

Trade and Tariff Act of 1984..... 

SmaS Business and Federal Procurement Competition Enhancement 
Act of 1984. 

Wyandotte Tribe of Oklahoma, use and distribution of funds . . 

Attantic Striped Bass Conservation Act... 

Ibe Hazardous arxl Solid Waste Amendments ol 1984....... 

Irademark Oarificalion Act of 1964......... 

Aniarctic Marine Living Resources Convention Act of 1964. ... 


Citation 

Public Law 96-219; 98 Stat. 11; 25 U.S.C. 766 note. 

Public Law 96-237; 98 Stat 72; 46 U.S.C. app. 1705. 

Public Uw 98-344; 96 Stat. 315. 

PiiWic Law 96-347; 98 Stat 321. 

Public Uw 98-369; 98 StaL 514; 26 U S C. 168; 98 Slat 524; 26 U.SC. 

168; 96 Stat. 925; 26 U.S.C. 103 note; 98 Stat 1080; 42 U.S C. 

1395WW; 98 StaL 1067; 42 U.S.C. 1395h, 1395u. 

Public Uw 98-375; 98 StaL 1262. 

Public Law 96-377; 96 Stat. 1282; 20 U.S.C. 3972. 

Public Law 98-381; 96 StaL 1337; 43 U.S.C 619a 
Public Law 98-396; 98 Stat 1457; 16 U.S.C. 461 note. 

Public Law 96-401; 98 StaL 1477; 25 U.S.C 307 note. 

Public Law 98-406; 98 StaL 1534 

Public Law 98-411; 98 StaL 1558 

Public Uw 98-417; 98 Stat 1592; 21 U.8.C 355; 96 Stat. 1599. 1600; 
35 U.S C 156. 

Public Uw 96-425; 96 Stat. 1621, 162^. 16 U.S C 1131 note; 98 Stat 
1627; 96 Stat 1632; 16 U.S.C 543. 

Public Law 98-430; 96 StaL 1667, 

Public Law 96-459; 98 StaL 177a. 42 U.S.C 3016. 

Public Law 96-462; 96 Stat 1818; 15 U.S.C 4305. 

Public Law 98-473; 96 Stat 1873; 98 Stat. 1874; 98 Stat 2064; 42 
U.S.C. 3746; 98 Stat 2087; 42 U.S.C 3763, 98 Stat 2116; 42 U.S.C 
5835; 96 Stat 2129; 42 U.S.C 5776. * 

Pubbe Uw 96-476; 98 Stat 2215; 16 U.S.C 618. 

Public Law 98-485; 96 StaL 2262. 

Public Law 98-497; 96 StaL 2294; 44 U.S.C 3303a. 

Public Law 98-498; 96 Stat 2299, 230a. 16 U.S.C 1434 
Public Law 98-500; 96 Slat 2317,2318; 25 U.S.C. 2303. 

Public Law 98-511; 98 StaL 2392; 25 U.S.C 2001, 

Public Law 98-525; 98 Stat. 2590; 10 U.S.C 2303a. 98 SUL 2656; 22 
U.S C. 4605. 

Public Law 98-54^ 96 Stat 2728. 272a. 38 U.S.C. 354 note; 98 Stat 
273a, 38 u s e 219 note. 

Public Law 98-547; 96 StaL 275a. 15 U.S.C 2024 
Public Law 98-548; 98 StaL 2775; 96 Stat 2777. 

Public Uw 98-554; 98 Stat 2835; 98 Stat 2840; 49 U.S C app. 2509; 

98 Stat 285a. 49 U.S.C 10530. 

Public Law 98-568; 98 Stat 2928; 16 U.S.C 460i-1. 

Public Uw 98-573; 98 StaL 3004; 19 U.S.C 2412; 98 Stat. 3005; 19 
U.SC 2413; 98 Stat. 3021; 98 Stat 3022; 19 U.S.C 2464. 

Public Law 96-577; 96 StaL 3076; 41 U.S.C 418b. 

Public Law 96-602; 98 StaL 3150. 

Public Uw 96-613; 96 Stat 3190; 16 U.S.C. 1851 rK)te. 

Public Uw 96-616; 96 Stat 3232; 42 U.S.C 6924; 96 Stat 3251; 42 
u s e 6921, 

Pubbe Law 96-620; 98 Stat 3337; 42 U.S.C 10701; 98 Stat 3356; 17 
u se 914. 

Pubbe Law 98-623; 96 Stat. 3400; 16 U.S.C 2434 
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Microfiche Editions Available... 


Federal Register 

The Federal Register is published daily in 
24x mtcrofiche format and mailed to 
subscribers the following day via Tirst class 
mail. As part of a microfiche Federal 
Register subscription, the LSA (List of CFR 
Sections Affected) and the Cumulative 
Federal Register Index are mailed monthly. 

Code of Federal Regulations 

The Code of Federal Regulations, 
comprising approximately 185 volumes and 
revised at least once a year on a quarterly 
basis, is published in 24x microfiche format 
and the current year's volumes are mailed 
to subscribers as Issued. Or. the previous 
year’s full set may be purchased at a 
reduced price and mailed as a single 
shipment 

Microfiche Subscription Prices: 
Federal Register: 

One year; S145 domestic; $181.25 
foreign 

Six months: $72.50 domestic; $90.65 
foreign 

Code of Federal Regulations: 

Current year (as issued): $185 domestic; 
$231.25 foreign 

Previous year's full set (single shipment); 
$125 domestic; $156.25 foreign 



Order Form 

Ervefosed t% % _n check. 

n mor>fy ofdtr. or chjige to my 
Deposit Account No. 
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